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ADVERTIS EME NT. 


HE great and deſerved reputation of Sir 
EpwARD CoKE renders any attempt 
to add luſtre to his character, unneceſſary. 
Though nothing can be added to his fame as a 
lawyer, yet the public will receive with 
pleaſure whatever adds to the utility of his 


writings. 


On a careful examination of the laſt Engliſh 
edition, many miſtakes were diſcovered, be- 
ſides falſe and barbarous tranflations of the 
Latin, and alſo of the caſes in the Old Nor- 


man or Law French. 


To prevent the reader from being miſled by 
ſuch perverſions of the original, the editor 
has exerted his utmoſt ſkill and induſtry, 
to reſcue his author from the imperfections 
of former editors, and allo to give the preſent 
edition every advantage in his power, 


For theſe purpoſes, he has retained all the 
marginal notes and references in the laſt 
A 3 edition, 


ADVERTISEMENT. 


edition, and collected many hundreds more, 
as well to ancient as modern reporters, con- 
tinued to the preſent time. 


The editor ſubmits, with the utmoſt defer- 
ence, his edition of Sir EDwARD CokE's Re- 
ports, to the candor of the public; and hopes 
it will be found more uſeful and correct than 
any which has hitherto appeared in the Engliſh 
language. 


The ſuperiority of the preſent to all former 
editions, as to paper and print, will appear 
upon the moſt ſuperficial inſpection, notwith- 
ſtanding it may be purchaſed for about half the 
price of that publiſhed in the year 1738. 
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R E A 


THIL eft ada 
aut memoriæ in- 
fitum, aut infixum animo, 
guin  intervallo temporis 
obſcurari, ſenſimgue fine 
ſenſu deleri poſſit. Prom 
neceſſarium plane eſt, ut /i 
guid dignum nobis, poſteris, 
literarum luce aliquando 
contingat, id (teſti tem- 
porum, weritatis vitæ, 
nuncio vetuſtatis) ſcripto 
committatur, neque labi- 
li tantum mande:ur me- 
moriæ, que raro five fi- 


dem liberat, five fidelem 


4 4 


D E R. 


OTHING is or 

can be ſo fixed 
in mind, or faſtened in 
memory, but in ſhort” 
time is or may be looſ- 
ened out of the one, and 
by little and little quite 
loſt out of the other: it 
is therefore neceſſary that 
memorable things ſhould 
be committed to writing, 
(the witneſs of times, the 
light and the life of 
truth,) and not wholly be 
taken to ſlippery memory, 
which ſeldom yieldeth a 
certain 


* Edmundus 
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certain reckoning: and 
herein our preſent time is 
of all that ever was to fu- 
ture poſterity the moſt un- 
grateful; for they of for- 
mer (though not of ſuch 
flouriſhing time) to the 
great benefit of them- 
telves, of us, and our po- 
ſterity, have faithfullyand 
carefullyregiſtred in books 
as well the ſayings as the 


acceptorum rationem red- 
dit: qua in re ætas bec 
noſtra ſuccedentibus re- 


ro ſeeculis aliis eft inzra- 


tifſima ſæculum prius 
(hoe noſiro minus felx) 
magis induſtrium, ad mag- 
num tum ipſorum, lum 
noſtri, tum paſteritatis 
omits © emolumentum, fide 
S fludio ſingulari, ſuo- 


rum temperum difla 


doings which were in their fata infgnioris note om- 


time worthy of note and 
obſervation. For omit- 
ting others, and taking 


nia literis tradider unt 
nam ut miſſis ceteris in 
koc uno inſiſtam, quam 


one example for all, how ſtudioſe noſtri olim ordi- 


caretully have thoſe of our 


profeſſion in former times ſponſa, 


reported to ages ſucceed- 
ing, the opinions, cenſures, 
and judgments of their 


reverend Judges and ſages ſilentio, 
of the common laws: /ert, 


which if they had ſi- 
jenced and not ſet forth in 
writing, certainly as their 
bodies in the bowels of 
the earth are long ago con- 
fumed, ſo had their grave 
opinions, cenſures, and 
judgments been with them 
long ſince waſted and worn 
away with the worm of 
oblivion: but we, as juſt- 
ly to be blamed, as the 
thing itſelf to be bewail- 
ed, having greater cauſe, 
are leſs careful, having 
better opportunity, are lets 
occaſioned, and being in 
greater neceſſity, are of all 


nis wviri ſententias, re- 
decrela reveren- 
diſſimerum mnoſtre legrs 
præſtitum tranſcripſe- 
runt? Quæ fi involviſſent 

neque propalaſ- 
certe eadem terra 
que jamdudum corpora, 
nominem ita & judicia 
contexiſſet:: verum ol! 


nos frve (conqueri de hoe, 


five lugere potius debea- 


mus) in cauſa graviore 
mapis ſupinos; in majore 
neceſſitate minus ſolici- 
tos, in commodiore op- 
portunitate magis impro- 
vidos, quos neque eximia 
ſcientiæ perfectio, que 


eft ſuaviſſima, neque ejus 
wſus in adminiſtranda ju- 
flitia, que oft res utiliſſi- 
ma, neque dotiifſimi pa- 
riter atque graviſſimi * viri 
exemplum, qui in hoc ip- 
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ſo ſtadio non ita pridem 
prevvil, viamque munivit, 
præſertim in hoc tanto li- 
teratorum numero, ipſo- 
gue bonarum literarum 
vere, movere poteſt. At- 
que hic quidem neglet- 
us (mea ſententia) mulli- 
fariam et periculeſus : 
quandequidem ſæpius ob- 


ſervavi cauſam aliquam 


judicum ſententiis defini- 


tam, dum aut dubia aut 
mala fide ferebatur rela- 
tionem errore, (eorum 
præſertim hominum qui 
gueſtionis ſtatum non in- 
tellexerunt) quaſi equuleo 
aliquo diſtentam, ita hinc 
atgue illinc varie protrabi 
ac torqueri, ut fepenu- 
mero ipſius cauſe membra 
& partes diſtortæ, de- 
artuate ac luxate, recta 
vero ratio & regula que 
movebat judices ſemper 
aut penitus neglecta aut 
non animadverſa fuerit. 
Hinc orta ſunt tot abſur- 
darum opinionum mon- 
ſtra, que errore pudlico 
alta ac circumvetn, & 
graviſſumis  reverendiſſi- 
miſque legum Judicibus 
zmputata, ſæpius apud ho- 
minum vulgus, aliquando 
etiam ab ipſis doctis ita 
recipiuntur, ut eorum ju- 
diciis ſenſibuſque aut im- 
ponant aut illudant. Ut 
ergo non aſſentior iis, qui 
memoriam havent pro 


others the moſt negligent, 
whom neither the excel- 
lency and perfection of 
knowledge, a thing moſt 
pleaſant, nor the practice 
thereof in furtherance of 


juſtice, a thing moſt pro- 


fitable (altho' one great, 
learned and grave man 
hath made an entrance) 
can among ſo many in this 
flouriſhing ſpring- time of 
knowledge move any o- 
ther to follow his example: 
the neglect whereof is, in 
my opinion, many ways 
dangerous; for I have 
often obſerved, that for 
want of a true and certain 
report, the caſe that hath 
been adjudged ſtanding 
upon the rack of many run- 
ning reports (eſpecially of 
ſuch as underſtood not the 
ſtate of the queſtion) hath 
been ſo diverſly drawnout, 
as many times the true 
parts of the caſe have been 
diſordered and disjointed, 
and moſt commonly the 
right reaſon and rule of 
the judges utterly miſta- 
ken. Hereout have ſprung 
many abſurd and ſtrange 
opinions, which being 
carried about in a common 
charm, and fathered on 
grave andreverend q udges, 
many times with the mul- 
titude, and ſometimes with 
the learned, receive ſuch 
allowance, as either beguile 


Or 
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or bedazzle their conceits 
and judgments, There- 
fore as I allow not of 
thoſe that make memory 
their ſtorehouſe, for at 
their greateſt need they 


ſhall want of their ſtore; 


ſo I like not of thoſe that 
ſtuff their ſtudies with 
wandering and maſterleſs 
reports, for they ſhall find 
them too ſoon to lead them 
to error. In troth, read- 
ing, hearing, conference, 
meditation, and recorda- 
tion, are neceſſary | con- 


fels to the knowledge of 


the common law, becaule 
it conſiſteth upon ſo many, 
and almoſt infinite parti— 
culars: but an orderly 
obſervation in writing 1s 
moſt requiſite of them 
all; for reading without 
hearing is dark and irk- 
ſome, and hearing with- 
out reading is llippery 
and uncertain, neither of 
them truly yield ſeaſonable 
fruit without conference, 
nor both of them with 
conference, without medi— 
tation and recordation, 
nor all of them together 
without due and orderly 
obſervation: ſcribe ſapi- 
entiam lempore Vacuila- 
tis tuæ, ſaith Solomon. 
And yet he that at length 
by theſe means ſhall attain 
to be learned, when he ſhall 
leave them off quite for 


ærario, quod fruſtra quan- 
doque depoſuum requi- 
rent urgente meceſſitate, 
ita neque illes probo, qui 
muſea vagis & incertis 
relationibus ſuffarciunt, 
quibus cito in errorum 
labyrinthum volentes et ul- 
tro inducentur. Certe qui- 
dem leftionem, auditio- 
nem, congreſſus, medita- 
tionem, recordationem, om- 
nia bæc & ſingula fa- 
teor ad legum noſtrarum 
cognitionem requiri, ulpo- 
te que ex tot tamque in- 
finitis prope particularibus 
conſiſtit, verum ordinata 
in fcribendo obſervatio & 
methodus, etiam cæœteris 
omnibus eſt magis neciſſa- 
ria: et enim lefltio ſine 
auditione præter tædium 
obſcura, fine lectione au- 
ditio lubrica & incerta, 
neutra fine congreſſu, neque 
cum congreſſu utraque abſq, 
meditatione, & recordati- 
one, neque omnia hec ſine 


juſta & ordinata obſervati- 


one, ac methodo, tempeſti- 
vos fruttus proferunt : ſcri- 
be ſapientiam tempore va- 
cuitatis tux, inquit Solow”, 
Et tamen qui iſta tandem 
ratione dodtus evaſerit, fi- 
quidem penitus deſueverit 
ftudiumque intermiſerit A- 
ve otio, five lucro dedi- 
tus, auaatter dico, mag- 
nam ſcientiæ partem, quam 
longo ſpatio acquiſiverat, 

brevi 
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brevi eſt qmiſſurus : et pro- 
inde ficut nullam ſtudioſo 
intermiſſionem totalem con- 
cedo, quia auferet unus 
menſis quod multi non re- 
ſtituent, ita perſeveranti- 
am ei imprimis commen- 
do, quaſi ſingulis hiiſce 
mediis commitem individu- 
um. Anni jam viginti & 
plus co fadti ſunt a viceſi- 
mo ſecundo imperii ſere- 
niſſime noſtræ principis, 
ex quo obſervaui quantum 
potui veras earum actio- 
num rationes 


ſtionis ſtatum intellexi) 
que matura deliberatione 
& judicio deciſe ſunt, & 
ut nunquam animum in- 
duxi (id quod complures 
experti ſunt) ita eas in pri- 
vatos uſus ſeponere, ut pe- 
t:tiom cujuſquam hominis 
amici deeſſem, five ut vi- 
deret five ut tranſcriberet, 
ita nunquam in hoc uſque 
tempus perſuaderi potui 
(teftor qui me norunt em- 
nes) fic eas ullis precibus 
divulgare, ut prelo com- 
mitti palerer. Verum cum 
cogilarem qnemodo regia 
plane cura & prudenti e- 
leftione principis noſtræ, 
forenſia judiciorum ſubſel- 
lia occupata ſint & ornata 
viris ſapientia & eruditio- 
ne preſtantibus (qui in flo- 
rentiſſimo hoc feliciſſimi 
igſius imperit vere munus 


parable incident, 


(uarum 
præſertim pars fui & quæ- 


his gain, or his eaſe, 
ſoon ſhall he (I warrant 
him) lofe a great part of 
his learning : therefore 
as I allow not to the ſtu- 
dent any diſcontinuance 
at all (for he ſhall loſe 
more in a month than he 
ſhall recover in many :) 
ſo do I commend perſe- 
verance to all, as to each 
of theſe means an inſe- 
I have 
ſince the 22d year of her 
Majeſty's reign, which 
is now twenty years com- 
plete, obſerved the true 
reaſons, as near as I 
could, of ſuch matters in 
law, (wherein I was of 
counſel, and acquainted 
with the (tate of the 
queſtion, as have been 
adjudged upon great and 
mature deliberation; and 
as I never meant (as many 
have found) to keep them 
fo ſecret for my own pri- 
vate uſe, as to deny the 
requeſt of any friend to 
have either view or copy 
of any of them: ſo till 
of late I never could be 
perſuaded (as many can 
witneſs) to make them ſo 
public, as by any en- 
treaty to commit them to 
print: but when I conſi- 
dered how by herMajeſty”s 
princely care and choice, 
her ſeats of juſtice have 
been ever for the due ex- 

ecution 


ecution of her laws, fur- 
niſned with Judges of 
ſuch excellent knowledge 
and wiſdom (whereunto 
they have attained in this 
fruitful ſpring-time of her 
bleſſed reign) as I fear 
that ſucceeding ages ſhall 
not afford ſucceſſors equal 
unto them, I have adven- 
tured to publiſh certain of 
their reſolutions (in ſuch 
fort as my little leiſure 
would permit) for the help 
of their memory who heard 
them, and perfectly knew 
them, for the inſtruction 
of others who knew them 
not, but imperfectly heard 
of them; and laſtly, for 


the common good, (for. 


that is my chief purpoſe,) 
in quieting and eſtabliſh- 
ing of the poſlcfſions of 
many in theſe general 
caſes, wherein there hath 
been ſuch variety of opi- 
nions. In theſe reports I 
have (of purpoſe) not ob- 
ſerved one method, to the 
end that in ſome other 
edition (if God ſo pleaſe) 
1 may follow the form 
that the learned ſhall al- 
low of, and will ſequeſter 
myown opinion: for it may 
be I ſhould prefer thoſe 
reports which are leſs pain- 
ful, more compendious, 
and yet (perhaps) no leſs 
profitable. I have added 
the pleadings at large; 


illud ſunt aſſeguuti) adeo 
ut metuendum plane fit ne 
non proferat ætas ſubſe- 
quens quos ſubſtituat pa- 
res, attentaut præcipua 
quedam eorum judicia in 
lucem emittere (quantum 
per negotioſum hoc meum, 


fi quod tamen fit amnino 


otium, licuerit) ad eorum 
memoria adjumentum qui 
ea audierunt, perfecteque 
cognoverunt, ad aliorum 
inſtrudlionem qui non cog- 
noverunt, ſed mmperfette 
audierunt, denique ad 
commune bonum (quod 
propoſiti noſtri præcipuus 
ſcopus eſt) ut rata ac ſe- 
cura quies & flatus its com- 
paretur, qui in generali- 
bus hiiſce quaſtionitus de 
peſſeſſionibus antebac in 
magna opinionum varie- 
tate anxie diſceptarunt. In 
hiis autem gudicicrum re- 
lationibus, neon unam de 
induſiria methodum ob- 
ſervavi, quo in alia forte 
editione ( ſiquidem ita Deo 
viſum fuerit) illam dein- 
ces ſequar, quam a doctis 
probari intellexero; quin 


& ſententiom ſubticebo 


meam, cum fiert poſſit ut 
eas relaticnes preponerem 
ipſe, que ſunt minus la- 
boricſe, compendioſe ma- 
gis, addo etiam, non minus 
forte utiles. Appoſui in- 
ſuper & fuſiorem actio- 
num harum trafionem, 
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tum ut recipiantur alacri- 
us, rectiuſque intelligantur 
res controverſæ, tum ut meli- 
us inſtituatur ſludiaſus lector 
ad cauſas commade riteque 
agendas, cui rei Little- 
tonus noſter primas partes 


tribuit honoris, laudis, utili- 


tatis: ſeriem illam conli- 
nuationum quam vocant o- 
mitti optaſſem penitus, 
habent tamen & ex illis 


aliqui ſuum frudtum. Lec- 


tori conſilium meum hoc eſto, 
ut dum relationes haſce, aut 
quaſcunque recentiores alias 
perlegerit, veteres interea a 
majoribus olim conſcriptas 
non negligat, quia certo 
certius eſt, quod ex antiquis 
agris nova & lata ſeges 
oriri debeat; atque fic cum 
poeta concludo: 


as well for the warrant, 
and better underſtanding 
of the caſes and matters 
in law, as for the better 
inſtruction of the ſtudious 
reader in good pleading, 
which Mr. Littleton ſaith 
is one of the moſt honour- 
able, laudable, and profit- 
able things in the law: I 
wiſh the continuances had 
been omitted, and yet 
ſome of them alſo are not 
without their fruit. To 
the reader my advice is, 
that in reading of theſe 
or any new reports, he ne- 

left not in any caſe the 
reading of the old books 
of years reported in for- 
mer ages, for aſſuredly out 
of the old fields muſt 
ſpring and grow the new 
corn; and fo I conclude 
with the poet: 


* 


Cum tua non edas, hiis utere & annue lector: 
Carpere vel noli noſtra, vel ede tua. 
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1 the Chancery, in the great caſe betwixt the Lord Moor 488. 


reaſonable that the feoffee, for his better defence, ſhall have b. 6 H. 7. 3. b. 


Part I. . 1 


The Lord Buckhuksr's Caſe. 


Paſche 40 Eliz. 


Between Ld. Bucxnvussr, Plaintiff, 
AND 


FEN NEN Juſtice and others, Executors — 
of the Lady DacRES, Defendants 
in Chancery. 


Buckhurſt, pl. and Juſtice Fenner and others, the exe- 2 Anderſ. 118, 

cutors of the Lady Dacres, def. it was reſolved by the two 
Chief Juſtices, Popham and Anderſon, and Juſtice Gawdy, 
whom the Lord Keeper called to him for his aſſiſtance, after 
many arguments before them in the court of Chancery, and 
upon conſideration and conference amongſt themſelves. 

1. That if a man for him and his heirs do warrant lands to (1) 2 Anderf, 
another and his heirs, it is a general warranty, becauſe it is 118. 
not reſtrained againſt any perſon in certain. —_ ot 
2. If a man ſeiſed of lands in fee-ſimple, and having di- 8 

vers evidences and charters, (ſome containing warranty and (2) Co. Lit. 6. a. 
ſome not) conveys the lands over to another without any Ms. > 
warranty upon which he may be vouched, the purchaſer ſhall 8 3 
have all the charters and evidences, as well thoſe which com- Chart. de ter. 
prehend the warranty, as the others, for in as much as the 67. Br. Petinue 
feoffor had conveyed over all his eſtate in the land abſo- 2 31. 1 N. 
lutely, and is not bound to warrant the land, fo that he can- Br. 38. G. 7 E. 
not vouched to warranty, and to render in value, but 4: 2 yada + 15 
the feoffee is to defend the land at his peril: it is therefore — * E 3. 1. 
all the charters and evidences as incidents to the land, al- 11 Co. 50 b. Br. 
though they be not granted to him by expreis words; and C 
that the feoſſor ſhall not have them, becauſe he can receive 9 E. 4. 52. b. 
no benefit by keeping them, nor ſuſtain any damage by de- 53-* NG Ie 
livering them. OLE 
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3 Keb 48. pl. 4. 
2 Rol. 21. N. 
B. 38. G. 44 E. 
2 b. Fitz. 
inue 44 
Velv. 224. 6 H. 
7. 3. b. 1. Inſt. 
6. a Moor 502, 
503. 18 E. 4. 
74. a. 15. b. 
Br. Chart. de 
terre 54. 67. 
Br. Detinue 41. 
1 Brownl, 223. 


2 Rol. 31. Co. 
Litt. 6. 5 Co. 
74. b. 11 Co. 50. 
b. 9 Co. 17. b. 


Moor 503. 1 
Inſt, 6. a. 2 Rol. 
31. | 


(4) 1 Inft. 384. 
b. 5 Co. 16, b, 


4 Co. 63. a. 
(5)Pyer 29. 200. 


elv. 223. 
Moor 503. 1 
Brownl, 222. Br. 
Chart. de ter. 
44. 3 H. 6. 21. 
a. 3 Co. 63. a. 


Br. Monſtr. 


de ſaits 109. 
111. 5 Lit. R. 
200. 9 H. 7. 
16. b. 23. a b. 
5 Co. 25. 4, 


(6) 9 Co. 17. b. 


109 H. 6. 65. b. 


4 Kel. 8. pl. 3. 
Br. Chart. de 
ter. 3. 33 38, 
$2, 53, 88. 9 
E. 4. 53. a. 
Fitz. Detinue 
20, 28, 29, 31, 
79, 44, 48. 9 H. 
6. 15. a. b. 
hag op 6. a. 
1. double Plea 


7. 4 H. 7. 10. . 


* 7. 15. b. 
N. B. 138. 
J. L. 29 E. Jo 
17. a. Moor 492. 
497. P. 11 R. 2, 
Fitz. Detinue 
46. 41 E. 32. a. 
10 E. 4. 9. b. 

33 H. 6. 29. b. 
30. a. Br. Count. 
16. V. N. B. 63. 
64. 


—— 


The Lord BVuckHURST's Caſe. Part J. 


3. If the feoffor, in thecaſe aforeſaid makes a feoffment 
over with warranty, ſo as he is bound to render in value, there 
(without an expreſs grant) the feoffee ſhall not have any 
charters which do comprehend warranty, upon which the 
feoffor may have his warranty paramount : the feoffor ſhall 
alſo have fuch charters, or evidences, which ſerve him to 
dereign the warranty paramount; as if A. etifeoff B. in fee 
with warranty to him, his heirs and aſſigns; and B. by 
deed enfeoffeth C. without warranty, who enfeoffeth D. 
with warranty, yet C. ſhail have the firſt and ſecond char- 
ter. The feoffor, in the ſame caſe, ſhall likewiſe have all 
the charters and evidences which are material fox the 
maintenance of the title of the land, and which are the 
chief ſtrength of the title of the land; for in regard the 
feoffor is bound to render in value, it is highly reaſonable 
that he ſhould have all the evidences which are material or 
tequiſite to defend the title of the land; for if the feof- 
fee ſhould have ſuch evidences, the feoffor would be bound 
to render in value, and yet be diſarmed of the means to 
defend the title of the land: and on the other fide, there 
is no reaſon that the feoffee ſhould have them, becauſe 
he hath truſted to his warranty, whereby he can ſuſtain no 
loſs, but hath ſecured himſelf a recempence, and hath not 
relied upon the title, nor taken upon himſelf the defence 
of the title, but hath relied upon his warranty by which he 
ſhall vouch his feoffor, and the Joſs will fall upon him, if he 
cannot defend the title; but in the ſame caſe, the feoffee 
ſhall have ſuch evidences as concern the poſſeſſion, and not 
the title of the land, as court-rolls, &c. as concomitantia & 
incidentia to the poſſeſſion. : 

4. If A. enfeoff B. with warranty to him, his heirs, and 
aſſignes, and B. enfeoffeth C. with warranty, although C. 
may vouch A. as aſſignee, yet he ſhall not have the firſt 
deed ; for B. hath made a warranty to him, and he may be 


vouched, and therefore he ſhall have the firſt deed to have his 


voucher over. 

5. If A. being ſeiſed of a ſeigniory, rent, advowſon, or any 
thing that lies in grant, grants the ſame over to B. with war- 
ranty, and B. grants the fame to C. with warranty, in that caſe 
C. ſhall have the firſt deed, although B. be bound to warranty, 
for it is neceſſary to make his title, and without it he can 
make no defence againſt A. or any claiming by him. And 
when B. grants the rent, or advowſon to C. he ought to 
have the effect of his grant, and B. cannot detain any thing 
in derogation of his grant that is neceſlary and eſſential to it. 

6. It a man makes a feoffment with warranty, and 


dies, the heir of the feoffor ſhall, have all the charters _ 


which the feoffor himſelf might detain, although the 
heir hath nothing by deſcent, for the poſlibility of 
deſcent 
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Part T. The Lord BucxnvrsrT's Caſe, 2 


deſcent after, And by theſe differences all the books (as 

Poph. C. J. ſaid) which ſeem to be pre & con. are reconciled ; 

and the reaſon of the ſaid books prove the ſaid differences; 

and therefore it appeareth by (b) 44 E. 3. 1. b. 19 H. 6. 65. b. (b) See Fitzh, 
39 E. 3. 17. a. and 18 E. 4. 14. b. & 15. a. and 10 E. 4. 9. b. P*in-26,29.39, 
that the feoffor ſha!l have the deeds to have the benefit of — I 2.6 
the warranty paramount; by which it is proved, that if the OY H. 6. 31. 
feoffor be not bound to warranty, he ſhall not have the deeds, 2 6. 2 
for he ſhall have them to that intent to have the Voucher 14. F. N. B. 138. 
paramount: and 7 E. 4. 26 a, agreed by Moile, where it I & F, & K. 

is alſo agreed that the feoffee ſhall recover the deeds againſt 

a ſtranger. Et nota bene 10 E. 4. 14. b. by Moile, the lord 

by eſcheat ſhall have all the charters which concern the 

ſame land, and the reaſon thereof is, as (Poph. C. J. ſaid) be- 

cauſe the lord by eſcheat is in the po/?, and cannot vouch, 

and therefore the feoffor ſhall not detain the evidences, for 

he can be at no prejudice, And therefore he ſaid, if A. en- 

feoffeth B. with warranty, B. ſhall not have the deeds which 

contain warranty, or which make, or perfect his title, as is Mo. 492, gots 
aforeſaid z but if B. dieth without heir, then the warranty — * 
made to B. is loſt, and A. cannot be vouched, and therefore the , * . 
lord by eſcheat ſhall have the charters. Et vide 10 E. 4. 9. b. Fitz. 44. Br. 

if I be enfeoffed to me and my heirs, and I enfeoff another Mews 8 
and his heirs with warranty, my heir ſhall have detinue Fi on. the, 
for the deed by which I am enfeoffed, and ſhall make a ſpe- Chart. de terre 
cial count, viz. upon the ſpecial matter, in reſpect of the ſpe- = — _ 
cial loſs and prejudice that he may have: ergo, without ſpe- tinue F 4 39. 
cial prejudice, that is to ſay, if his anceſtor was not bound Br. Chart. de 
to warranty, the heir of the fcoffor ſhall not have the chars Ch. Br | 
ters: and it is there ſaid in the prineipal caſe that the heir $6 Petinue 
ſhall not have the charters ratione terre; quad vide Brooke Fitz. 26. Mo. 
tit. Chart. 58. where it appears that a man ſhall in ſome cafe $9: 497» 499+ 
have the charters ratione terr&, and that is when the feoffor r. Ä H, 
is not bound to warranty. Et vide 34 H. 6. 1. a. a notable 6. 14 in Hbro 
caſe; for there it is agreed, if a man enfeoff two and the E. 4 Mo. 501, 
heirs of one of them by deed, and the deed and other evi- | 
dences concerning the ſame lands are delivered by the feof- Detinve Fitz, 
for to him who hath the fee, and afterwards he who hath the 29. Er. _ 
fee dies, he who ſurvives ſhall have the deed by which he prom = _ 
was infeoffed, becauſe it makes his eſtate, but he ſhall not Lit. 286. F. 
have the ancient charters, ſor they were delivered to the o- B. 138. K. 
ther jointenant for the ſafeguard of his inheritance. And if Br. Detinue de 
two jointenants be enfeoffed to one in fee, and to the other _ HO 
for life, aſterwards the feoſſor releaſes to them, and delivers — — 
the deed to him who hath the fee, the other ſhall not have 11. 

it, for his eſtate was perfect before without that deed 3 

but by the reporter, if a man releaſes to two, who have a 

Joint eſtate by defeaſable title, and delivers the deed to F. N. P. 1:8.K. 
one, there the other who ſurvives ſhall have it, becauſe 
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Br. Charter de 
terre 44, 54 


Mo. 499. 


Co. Lit. 384. a. 
4 Co. 81. a. 
Yelv. 139. 5 Co. 
27. a. Perk. 
Sect. 124. Dalt. 
10 1. pl. 35. 

6 H. 7. 2. 8. 


Part I. 8 


The Lord Buck Hus ᷑'s Caſe. 


it perfects his eſtate. Vide 6 H. 7. 3. b. & 21 H. 7. 33. a. 

which agree with the reaſon of that caſe. 

And it was ſaid, if a man enfeoffs two to them, and their 

heirs, and gives the antient charters to one of them, and 

he dies, the ſurvivor ſhall have all the charters, and not 

his heir to whom the gift was made, for he can ſuſtain no 
0 


loſs from the want of them, nor receive any benefit by 
them if he has them; but & contra of the ſurvivor, and he 
ſhall have them as things which go with the land. And 
ſir Thomas Egerton Lord Keeper of the great ſeal of Eng- 


land, upon conſideration of the ſaid points, did agree in 


opinion with the ſaid Juſtices; and he ſaid, that this an- 
cient queſtion, which as he ſaid was (vexata guęſtio) in our 
books, was now well explained, and all the books upon 
good and ſolid reaſon reconciled. Note; this reſolution was 
by four of the moſt wiſe and learned in the law. Nzta ex hoc, 
if A. enfeoffs B. with warranty, and B. enfeoffs C. by dedi, 
that B. during his life ſhall have the charters which contain 
warranty, and which ſerve for the neceſſary defence of the 
title, but his heir ſhall not have them, but the feoffee, 


cauſa qua ſupra. 


Yelverton the * Serjeant, Attorney-General, and 
others were of counſel with the Lord Buckhurſt : and 
Fleming Solicitor-General, Francis Moore and others 
were counſel with the defendants, 


Note; Perk. ſect. 124. ſays, dedi in a feoffment compre- 
hends warranty againſt the feoffor, which conceſſi does not. 


See 5 Co. 17.] 
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Part I, Pleadings in PELnam's Caſe, 3 


Term of St. Michael in the goth and 


PELHAM's Caſe. 


31ſt Years of Queen Eliz. Roll.. 


Pleas before the Barons of the Exchequer at 
Weſtminſter, at the Pleas of the Term of St. 
Michael in the 3oth and 41ſt Years of the La- 
dy Elizabeth Queen of England, France and 
Ireland, Defender of the Faith, &c. 


the term of St. Hilary in the year of the reign of Q. _ 2 


iz. that now is, the goth, Henry Page, debtor of the la- Peſend. 
dy the now Queen, came before the Barons of the Excheq. 
of the faid lady the Queen at Weſtminſter, in the county 
of Middleſex, by John Hawkeſworth his attorney, and 
brought then and there his certain bill againſt Ed. Griffin, . 3 
of a plea of treſpaſs and ejectment of farm, the tenor of — — 
which bill followeth in thels words: ſſ. London ff. Henry 
Page debtor of the lady Elizabeth the now Queen, cometh 
before the Barons of this Exchequer, the 27th day of Ja- 
nuary, in this term, by John Hawkeſworth his attorney, 
and complaineth by bill againſt Edward Griffin, preſent 
here the ſame day in court, by Richard Hatton his attor- 
ney, of a plea of treſpaſs and ejectment of farm, for that, 
Viz. That whereas one Thomas Bowes, maſter of arts, the 
Toth day of January in the year of the faid lady the now 
8 the 29th, at London, in the pariſh of St. Mary 

olnoth in the ward of Langborn, London, had demiſed. 
granted, and to farm letten, to the ſaid Henry Page, one 
capital meſſuage, then or late in the tenure or occu- 
pation of Edward Griffin of London, haberdaſher, fi- 
tuate, lying and being in Lombard-ftreet, in the pariſh 
of St. Mary Wolnoth in the ward aforeſaid, within 


Mes ANDUM, That heretofore, that is to ſay, in London, ſſ. 
| 


the city of London, commonly called and known by 


the name of the White Lyon, together with all ſhops, 
B 3 cellars, 


Imparlance. 


cometh and defendeth the force and. injury, when, &c. 
and faith, that he of the treſpaſs and ejectment aforeſaid 


Pleadings in PELHAu's Caſe, Part J. 


cellars, - chambers, places, eaſements, advantages, profits, 
and commodities, with their appurtenances whatſoever, to 
the ſaid meſſuage belonging, or in any wiſe appertaining, to P 
have and to hold the ſaid meſſuage, and all other the pre- 
miſes, with their appurtenances, to the ſaid H. Page, his 
executors, (adminiſtrators) and aſſigns, from the feaſt of 

the Birth of our Lord then laſt paſt, until the end and 

term of ſix years, from . thence next and immediately fol- 
lowing, to be fully complete and ended; by virtue of which 
demiſe, the ſaid H. Page into the meſſuage aforeſaid with 

the appurtenances entered, and was thereof poſſeſſed, and 

ſo being thereof poſſeſſed, the ſaid Edw. Griſſin afterwards, 

that is to ſay, the 11th day of Jan. in the year of the 
reign of the ſaid lady the now Queen the 29th aforeſaid, 

with force and arms, &c. into the meſſuage aforeſaid, with 

the appurtenances, which the ſaid Tho. Bowes to the faid Hen. 
in form aforeſaid demited, for the term aforeſaid, which is 

not yet ended, entred, and the faid Henry from his farm a- 
foreſaid (his term aforeſaid not then ended) did eject, expel, 

and amove, and other wrongs did unto him, to the great 
damage of the ſaid Henry, and againſt the peace of the ſaid 

Jady the faid now Queen ; whereupon the faid Henry faith, 

that he is the worſe, and hath damage to the value of 20 
marks; ſo as the leſs the aforeſaid Henry is able to ſatisfy 

the now Queen the debts, which to the ſaid queen he 
oweth at her Exchequer ; and thereupon he bringeth ſuit, 

&c. pledges of ſuit, John Due and Richard Roe. And 

now at this day, that is to ſay, in the Octaves of St. Mi- 

chael in this fame term, that is to ſay, the 3oth year, 

&c. until which day the ſaid Edw. Griflin prayed licenſe 
thereon to imparle, and then to anſwer, came here as well 

the ſaid H. Page, as the ſaid Edw. Griffin by their attor- 

nies aforeſaid, and the ſaid Henry prayeth that the ſaid , 
Edw. Griffin do anſwer him in the premiſes, &c. And 
upon this, the ſaid Edw. Griffin, by his aforeſaid attorney, 
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is in nothing thereof guilty: and of that he puts himſelf 

upon the country, and the ſaid H. Page likewiſe ; therefore 

Jet there be a jury thereof. And it is commanded to the : 
Sheriffs of London, that they make tg come here, from the 5 
day of St. Michael in one month 12, &c. of the neighbour- 
hood of the pariſh of St. Mary Wolnoth, in the ward of 
Langborn within the city of Lond. whereof every one, &c. 

by whom, &c. and who neither, &c. to recognize, &c. And 

the ſame day is given to the parties aforeſaid here, &c. At 

which day camę the parties aforeſaid, by their attornies 
aforeſaid, and the Sheriffs of London, that is to ſay, Hugh 

Offley and Richard Saltonſtall, ſend here the writ of 

Venire facias, of the jurors aforeſaid, with the panel of 

the names of the jurors to the ſaid writ annexed, 


and 
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and the faid- jurors being called, did not appear; therefore 

it was commanded to the Sherifts of Lond, that they diſtrain 

the jurors aforeſaid, by their lands, &c. So that, &c. upon 
Wedneſday the 6th of November next to come, unleſs Roger Nis prius. 
Manwood, Kt. Chief Baron of the Exchequer of the ſaid 5 Novembris 
lady the Queen, upon "Tueſday the 5th day of 3 next 3 =, E. 
following, at the Guild- hall of the city of London, by form of 2 loft. 421, 
the ſtatute thereof provided, ſhall firſt come; ſo that an 4- 22. 
inquiry thereof before the ſaid Chief Baron, then here di- 

ſtinctly and openly taken, ſhall be had here on the aforeſaid 
Wedneſday: and it is faid to the parties aforeſaid, that they 

expect to be before the ſaid Ch. Baron, at the Guild-hall a- 

foreſaid, at the ſaid Tueſday, and that they be here the ſaid 
Wedneſday, to hear their judgment upon the verdict of the 

inquiſition aforeſaid, if, &c. At which day here came the faid 

parties by their attornies aforeſaid ; and the ſaid Ch. Baron 

delivered here the tenor of this plea, together with the writ 

of Diſtringas, of the jurors aforeſaid, with the panel of the 

names of the jurors to the ſaid writ annexed, and to the faid 

tenor filed, which tenor is indorſed thus: afterwards the 

day and place within contained, before Rog. Manwood, Kt. 12 x. ;. cap. 4. 
Ch. Baron of the Excheq. of the lady the Q. affociating to 
him Walter Moyle, Gent. by the form of the ſtat. &c, came 
as well the within named Hen. Page, as the within written 
Edw. Griffin by their attornies within mentioned. And the 
Jurors, whereof mention is within made, being called, ſome of 
them, that is to ſay, John Palmer, 'Tho. James, Tho. Thomas, 
George Maunſell, Tho. Bagnill, and Rob. Bilborough appear- 
ed, and in jury aforeſaid were ſworn ; and becauſe that the reſt Jr de circum» 
of the jurors of that jury did not appear, therefore other of the fantibus. "5 
ſtanders-by, by the Sheriffs choſen at the requeſt of the ſaid 7 — 2 
Hen. Page, and by the command of the ſaid Ch. Baron, were Porh. — 5 
anew put, whoſe names are filed to the panel within writ- 

ten, according to the form of the {latute in ſuch caſe made 

and provided ; and the jurors ſo anew choſen and put, that is 

to ſay, George Clarke, John Barnes, George Ganbie, 'Tho. 
Staubauke, Will. Sutton, and George Roberts, being called, 

likewiſe came, who being together with the other jurors a- Verdis. 
foreſaid, firſt impanelled, ſworn to ſay the truth of the pre- 

miſes within contained, choſen, tried, and ſworn, ſay upon 

their oath, that the city of London is an ancient city, and 

that all lands and tenements within the ſaid city are, and 

from the time whereof the memory of man is not to the con- 

trary, were deviſable and bequeathable by teſtament in 

writing; and that long before the time within written, 

when it is ſuppoſed the treſpaſs and ejectment to be done, 

that one Martin Bowes, Kt. was ſeiſed of the - meſſuage 

within mentioned, with the 'appurtenances amongſt other 


% 


things in his demeſne as of fee, and that the faid 


Martin Bowes had iſſue of his body lawſully begotten, 
B 4 | one 
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one Thomas Bowes, and that the ſaid Thomas had iſſue of his 
j body, lawfully begotten, Martin Bowes, and the within named 
3 Thomas Bowes, M. A. and one George Bowes; and alſo the ju- 
rors ſay upon their oath aforeſaid, that the aforeſaid Martin u 

10 Bowes, Kt. before the time in which, &c. that is to ſay, the 
101 zoth day of july in the year of the reign of the now _ 1 
1 the Sth, made his teſtament and laſt will in writing, and by NJ 
| the ſame amongſt other things, willed and bequeatned to the C 
1 ſaid Thomas Bowes his ſon the meſſuage aforeſaid, with the 
N appurtenances, amongſt other things, for the term of the life oy; 
of the ſaid Thomas, without impeachment of waſte; and after 

His deceaſe, then the ſaid Martin Bowes, Kt. by his teſtament 

] aforeſaid, willed that the ſaid meſſuage aforeſaid, with the 

1 appurtenances amongſt other things, ſhould remain to the 
11K ſaid Martin Bowes, the ſon of the ſaid Thomas Bowes, to have 


1 and to hold to the ſaid Martin, ſon of the aforeſaid Thomas, and 
| i | the heirs males of his body lawfully begotten; and for de- "#4 
1 fault of ſuch iſſue, that then the meſſuage aforeſaid, with the 3 
1198 appurtenances, amongſt other things, ſhould wholly remain to 
0 the ſaid Thomas Bowes, ſecond ſon of the ſaid Thomas Bowes, 


i ſon and heir of the ſaid Martin Bowes, Knight, and the heirs 
1" males of his * lawfully begotten; and for default of ſuch 
Wh iſſue, that then the meſſuage aforeſaid, with the appurtenances, 8 
1 | amongſt other things, ſhould wholly remain to the ſaid George 1 
"nn Bowes, third ſon of the ſaid Thomas Bowes, ſon and heir of the 2 
wy faid Martin Bowes, Knt. and the heirs males of his body lawfully 5 
begotten; and for default of ſuch iſſue, that then the meſſuage 
aforeſaid, with the appurtenances, amongſt other things, | 
ſhould wholly remain to the heirs males of the body of the 0 
ſaid Thomas Bowes, ſon and heir apparent of the ſaid Martin 3 
Bowes, Knight, lawfully begotten ; and for default of ſuch 
iſſue, that then, the meſſuage aforeſaid, with the appurte- 
nances, amongſt other things, ſhould wholly remain to 
one Martin Bowes, ſon and heir apparent of one Martin 
Bowes, of Jenkins, in the pariſh of Barking in the county of 
Eſſex, Eſq. and the heirs males of his body lawfully to be 
begotten; and for default of ſuch iſſue, that the meſſuage 
\ aforeſaid, with the appurtenances, amongit other things, 
\ ſhould wholly remain to the heirs males of the body of the 
ſaid Martin Bowes, of Jenkins, lawfully begotten; and for 
default of ſuch iſſue, that then the meſſuage aforeſaid, with 
the appurtenances, amongſt other things, ſhould wholly re- 
main to one William Bowes, ſon of the aforeſaid Martin 
Bowes, Knight, and the Heirs males of his body lawfully be- 
otten; and for default of ſuch iffue, that then the ſaid meſ- 
uage, with the appurtenances, amongſt other things, ſhould 
wholly remain to the right heirs of the ſaid George Bowes for 
ever, And the aforeſaid Martin Bowes, Knight, of the meſſuage 
aforeſaid, with the appurtenances, amongſt other things in his 
demeſne as of fee, in form aforeſaid being ſeiſed, atterwards 
and before the time in which, &c. that is to ſay, the 1ſt day of 
Octob. in the 8th year of the reign of the (aid lady the now Queen, 
died 
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died ſeiſed of the meſſuage aforeſaid, with the appurte- 
nances, amongſt other things, in form aforeſaid ; after whoſe 
death the ſaid Tho. Bowes, ſon and heir of the ſaid Martin 
Bowes, Knt. into the. meſſuage aforeſaid, with the appur- 
tenances, did enter, and was thereof, amongſt other things, 
ſeiſed in his demeſne as. of freehold, for the term of his 
life, without impeachment of waſte, according to the form 
and effect of the teſtament aforeſaid, with the remainder 
thereof in form aforeſaid expecting: and the ſaid Thomas 
Bowes ſo being thereof ſeiſed, before the time in which, &c. 
that is to ſay, the 19th day of December in the 14th year 
of the reign of the ſaid lady the now Queen, by a cer- 
tain indenture made between the ſaid Thomas Bowes of 
the one party, and one William Pelham, Eſq. of the other 
party, bearing date the fame day and year, and in the 
court of Chancery of the ſaid lady the now Queen at Weſt- 
minſter in the county of Middleſex, then being, within fix 
months then next following, in due manner of record in- 
rolled, according to the form of the ſtatute in ſuch caſe 
made and provided ; one part whereof, ſealed with the ſeal 
of the ſaid Tho, Bowes, to the jurors aforeſaid was ſhewed 
in evidence, for and in conſideration of a certain ſum of 
money to be ſaid Thomas, by the aforeſaid William Pelham, 
Eſq. before hand paid, bargained, and fold to the ſaid Wil- 
liam Pelham, the meſſuage aforeſaid, with the appurtenances, 
amongſt other things, to have to him and his heirs and 


aſſigns for ever; the tenor of which indenture followeth in 
theſe words. 


ec This indenture made the nineteenth day of December 
« 1571, and in the fourteenth year of the reign of our 
& ſovereign lady Elizabeth, by the grace of God Queen of 
% England, France and Ireland, defender of the faith, &c. 
„ between Thomas Bowes, Eſq. fon and heir of Sir Martin 
e Bowes, Knight, late citizen and Alderman of the city of 
London, deceaſed on the one party, and William Pelham, 
of London, Eſq. and Lieutenant general of the Queen's 
© majeſty's ordinance, on the other party, witneſſeth that 
* the ſaid Thomas Bowes, for and in conſideration of the 
* ſum of one thouſand pounds of good and lawful money of 
England unto him the ſaid Thomas Bowes, by the ſame 
„William Pelham, at and before the enſealing of theſe pre- 
* ſents well and truly contented and paid, whereof and 
«© wherewith the ſaid Thomas Bowes acknowledged him- 
& ſelf fully contented, ſatisfied and paid, and thereof and of 
« every part and parcel thereof, doth by theſe preſents 
clearly acquit, exonerate, and diſcharge the ſaid William 
« Pelham, his heirs, executors, adminiſtrators and aſſigns, 
* and every of them for ever by theſe preſents, hath bar- 
T gained, old, given and granted, and by theſe 9 

ot 
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& doth fully and abſolutely bargain, ſell, give, and grant unto 
c the ſaid William Pelham, his heirs and aſſigns for ever, 
ce all thoſe eight meſſuages or tenements, with the appur- 
« tenances ſituate, lying, and being in the pariſh of faint 
« Mary Wolnoth within the city of London, now or late in 
& the ſeveral tenures or occupations of Francis Bernard 
&« cook, Thomas Atkinſon ſcrivener, John Allen, Thomas 
« Giles haberdaſher, John Heath ſcrivener, Thomas Ri- 
« ding clothworker, citizens of London, Ellen Witten and 
« Elizabeth Baneiſter of London widows, or their ſeveral 
« aſſigns, together with all and ſingular ſhops, cellars, 
& ſollers, yards, backſides, void grounds, eaſements, ways, 
c profits, commodities, and appurtenances to the ſame tenc- 
« ments, or any of them belonging or appertaining, or at any 
c time had, taken, reputed, known, uſed, or occupied, as 
6 part, parcel, or member of them, or any of them, with 
« the advowſon or patronage, and gift of the benefice of 
« the ſaid pariſh church of faint Mary Wolnoth, together 
« with all the right, title, intereſt, claim and demand, 
4 and reverſions, with rents reſerved, which the faid 
&« Thomas Bowes hath, or of right ought to have, of, in, 
4 or to the ſame eight meſſuages, and other the premiſſes, 
6 or any part or parcel of them, or any of them: and alſo 
ce the ſaid Thomas Bowes, for the conſideration aforeſaid, 
© hath bargained and fold, given and granted, and by theſe 
c preſents doth = and abſolutely bargain and ſell, give, 
« and grant unto the ſaid William Pelham, his heirs and 
& aſſigns for ever, as well the ſeveral counterpains of the 
“ indentures of Jeaſes made, demiſed, and granted of the 
c aforeſaid ſeveral meſſuages or tenements, as alſo all and 
cc every the deeds, evidences, charters, court-rolls, rentals, 
« eſcripts, muniments, and writings, touching or in any 
„ wiſe concerning the premiſes, or any part or parcel 
<« thereof: all which faid ſeveral counterpains of the ſaid 
ec ſeveral indentures of leaſe, and the ſaid deeds, evidences, 
« court-rolls, i charters and muniments before mentioned to 
« be bargained and ſold, or as many thereof as be in the 
«© hands, cuſtody, or poſſeſſion of the ſaid Thomas Bowes, 
« or of any other to his uſe: the ſaid Thomas Bowes 
« doth covenant, grant, and agree for himſelf, his heirs, 
& executors, adminiſtrators, or afligns, and every of them, 
« to and with the ſaid William Pelham, his executors, admi- 
« niſtrators and aſſigns, and every of them by theſe preſents, 
ce to deliver, or cauſe to be delivered to the ſaid William 
© Pelham, his heirs, executors, adminiſtrators, or aſligns, 
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at or before the ſeaſt of the Nativity of St, John the Bap- 
tiſt next enſuing after the date of this indenture, to- 
gether with the true copies of all ſuch other deeds, evi- 
dences, charters, court- rolls, rentals, muniments, and writ- 
ings, as concern the ſaid mentioned premiſes, and other 
lands, tenements, and hereditamens not bargained by 
theſe preſents. To have and to hold all and ſingular the 
foreſaid eight meſſuages, and other the premiſes, with the 
appurtenances, and every part and parcel thereof, by 
theſe preſents bargained and fold, unto the ſaid William 
Pelham, his heirs and aſſigns for ever, to the only proper 
uſe and behoof of the ſaid William Pelham, his heirs and 
aſſigns for ever. And further the faid Thomas Bowes 
doth by theſe preſents, covenant and grant for him, his 
heirs and executors, to and with the ſaid William Pelham 
his heirs, executors, adminiſtrators and aſſigns, by theſe 
preſents, that all and ſingular the ſaid eight meſſuages, 
and other the premiſes with their appurtenances,*and every 
part and parcel thereof by theſe preſents bargained and 
fold, now remain' and be, and at all and every time and 
times hereafter ſhall remain and continue, unto the ſaid 
William Pelham his heirs and aſſigns for ever clearly ac- 
quitted, diſcharged, or otherwiſe ſufficiently ſaved harmleſs 
by the ſaid Thomas Bowes, his heirs, executors, admi- 
niſtrators, or aſſigns, of and from all bargains, fales, 


* jointures, dowers, judgments, executions, intruſions, 


cc 


fines, alienations, and all other charges, duties, and in- 


* cumbrances whatſoever, heretofore had, made, done, or 
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ſuffered by the ſaid Thomas Bowes, or his aſſigns, or by 
any other perſon or perſons (the ſeveral leaſes heretofore 
made and granted of the premiſes now ſtanding in their 
ſull force only excepted and foreprifed) during which ſaid 
ſeveral terms in the ſaid ſeveral indentures of leaſes con- 
tained, the ſaid Thomas Bowes doth covenant and grant 
for him, his heirs and aſſigns, to and with the faid Wil- 
liam Pelham, his heirs, executors and aſſigns, that the 
ſeveral rents thereupon ſeverally reſerved, ſhall and may 
kave continuance, and be payable to the ſaid William Pel- 
ham, his heirs and aſſigns, during the ſaid ſeveral 
terms, (all manner of chief rents and ſervices here- 
after to be due for the ſame to the chief lord and lords 
of the fee and fees only excepted.) And further the ſaid 
Thomas Bowes, doth by theſe preſents for himſelf, his 
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heirs, executors, adminiſtrators and aſſigns, and every 
of them, covenant, grant, and agree, to and with the ſaid 
William Pelham, his heirs, executors, adminiſtrators and 
aſſigns, and every of them, by theſe preſents, that he the 
ſaid Thomas Bowes at the making hereof, ſtandeth and 1s 
lawful, and rightful owner of all and fingular the foreſaid 
eight meſſuages, and other the premiſes, with their ap- 
purtenances, and every part and parcel thereof; and that 
he is ſole, lawfully, and rightfully ſciſed of a good and per- 
fect eſtate in fee-ſimple, or fee tail, in his own right, 
and to his own only uſe, and without condition or other 
defeaſance, of all the ſaid eight meſſuages, and other the 
premiſes, by theſe preſents bargained and fold ; and that 
he hath full power, and perfect, lawful, and good autho- 
rity, to bargain, ſell, and aſſure the ſame, in manner and 
form aforeſaid. And further that he the ſaid Thomas 
Bowes, and the heirs of the ſaid Thomas Bowes, and all 
and every other perſon and perſons, and their heirs, hav- 
ing, or lawfully claiming, any lawful eſtate or intereſt, 
of or in the premiſes, or any part or parcel thereof, ſhall 
and will at the coſts and charges in the law of the ſame 
William Pelham, his heirs, aſſigns, at all and every 
time and times hereafter, during the term of four years 
next enſuing the date hereof, at the reaſonable requeſt of 
the faid William Pelham, his heirs or aſſigns, do, cauſe, 
procure, and ſuffer to be done, all and every ſuch reaſon- 


able and further act and acts, thing and things, de- 


viſe and deviſes, aſſurance and aſſurances whatſoever, 
for the further and better aſſurance and ſure making, and 
for the clear and abſolute having and enjoying of all and 
ſingular the aforeſaid premiſes, with their appurtenan- 
ces, and every part and parcel thereof, to be enjoyed, 
conveyed, and aſſured to the ſaid William Pelham, his 
heirs and aſſigns, be it by fine, feoffment, recovery, 
deed or deeds enrolled, inrolment of theſe preſents, reco- 
very with ſingle or double vouchers, and with warranty a- 
gainſt all men, or without warranty or otherwiſe, as ſhall 
be reaſonably deviſed, or adviſed by the ſaid William Pel- 
ham, or by the counſel learned in the laws of this realm of 
the ſaid William Pelham, his heirs or aſſigns. And that 
the ſaid eight meſſuages, and other the premiſes by theſe 
preſents bargained and ſold, now are of the clear year- 
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« ly value of fixty-ſeven pounds, thirteen ſhillings, and 
« eight pence, of lawful money of England, over and above 
& all charges and repriſes: and after the feaſt of faint 
« Michael the Archangel, which ſhall be in the year of our 
© lord God one thouland, five hundred, eighty and eight, 
&« of the clear yearly value of ſeventy and one pounds, thir- 
« teen ſhillings, and four pence, of Jawſul money of Eng- 
« land, over and above all charges and repriſes. In witneſs 
« whereof the parties aforeſaid, to theſe indentures ſunderly 
& have ſet their ſeals. Given the day and year firſt above 
« written.” 


Memorandum, that afterwards, that is to ſay, the 21ſt 
day of December in the year abovelaid, came the afore- 
ſaid Thomas Bowes before the ſaid lady the Queen in 
her Chancery at Weſtminſter in his proper perſon, and did 
acknowledge there the indenture aforeſaid, and all and 
ſingular in the ſame contained and ſpecified in 'the former 
above written. By colour of which bargain, fale and in- 
rolment aforeſaid, as alſo by force of a certain act of 
transferring of uſes into poſſeſſion, (made and provided in 
the parliament of the lord Henry the 8th, late King of 
England, held at Weſtminſter in the county of Middleſex, 
the 4th day of February in the 27th year of his reign) 
the ſaid William Pelham was ſeiſed of the meſſuage afore- 
ſaid, with the appurtenances, amongſt other things, in 
which Kc. as the law requireth : and the ſaid William 
being ſo thereof ſeiſed, before the time in which, &c. 


The Acknow- 
ledgment of 

the Indenture of 
Sale by Thomas 
Bowes to W. 
Pelham. 
St,27H. 8. c. 10. 
See 2 Inſt. 67 t. 


a certain recovery was had in the court of Huſtings, of Recovery. 


pleas of lands, holden in the Guild- hall London, before the 
Mayor and Sheriffs of the ſame city, according to the 
cuſtom of the ſaid city, by Nicholas Parker and Simon 
Patrick, demandants, againſt the ſaid William Pelham, 
then tenant of the ſaid meſluage, with the appurtenances, 
amongſt other things, in which, &c. in and upon a writ 


of the lady the Queen of right patent by the aforeſaid 


Nicholas and Simon ſued out of the court of Chancery of the 
faid lady the Queen, and in the faid court of Huſtings, and 
according to the cuſtom of the city aforeſaid proſecuted. The 
tenors of which writ, and the return and the proceedings 
thereof, as allo of the recovery aloreſaid, with all things 
touching the ſame, follow in theſe words. ff, Pleas of lands, 
holden in the Huſtings in the Guild-hall London, on Monday 
next before the ſeaſt of St. Perpetua & Felicitas, in the 
14th year of our lady Eliz. by the grace of God, of Eng- 
land, France and Ireland Queen, delender of the faith, 

At 
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At this Huſtings came here in their proper perſons, Nicho- 
las Parker and Simon Patrick, and brought here in court 
a writ of -the lady the Queen of right patent, to the 
Mayor and Sheriffs of London directed, in theſe words. 
f. Elizabeth, by the grace of God, of England, France 
and Ireland Queen, defender of the faith, &c. to the 
Mayor and Sheritfs of London greeting, we command you, 
that full right you do to Nicholas Parker and Simon. Pa- 
trick, of eight meſſuages, with the appurtenances in Lon- 
don, which they claim to hold of us by the free ſervice of 
one penny by the year, for all ſervice which William Pet- 
ham, Eſq. deforced them, that no more clamor thereof we 
hear for defect of right. Witneſs our ſelf at Weſtminſter, 
the laſt day of February in the 14th year of our reign. 
And they found pledges to proſecute the ſaid writ, that 
is to ſay, John Doe and Richard Roe, and then and there 
the ſaid Nicholas Parker and Simon Patrick put in their 
place William Dalby, their attorney againſt the aforeſaid 
William Pelham, and by their ſaid attorney then and there 
demanded proceſs, &c. according to the cuſtom of the city 
aforeſaid z and it is granted unto them, &c. Upon which, it 
was commanded then and there by the ſaid court, to the 
Sheriffs of London, according to the cuſtom of the ſaid 
city, that they ſummon by good ſummoners the faid Wil- 
liam Pelham, that he be here at the next Huſtings, London 
of pleas of lands, in the Guild-hall of the city aforeſaid, 
to b holden according to the cuſtom of the ſaid city, to 
anſwer to the ſaid Nicholas Parker and Simon Patrick, in 
the ſame plea here, &c. At which day, that is to fay, at 
the Huſtings, London, of pleas of lands, holden in the 


Guild-hall, London, Monday next before the feaſt of St. Ed- 


ward King and Martyr, in the 14th year of the reign of 
the ſaid lady Elizabeth, &c. aforeſaid. The ſaid Nicholas 
Parker and Simon Patrick, by the ſaid William Dalby 
their attorney, came and appeared here, &c. And the 


Sheriffs of London, that is to fay, Henry Mills and John 


Branch, now ſent and returned here upon the precept 
aforeſaid to them directed, that they by virtue of the ſaid 
precept ſummoned the faid William Pelham to be here 
at this Huſtings, to anſwer to the faid Nicholas Parker 
and Simon Patrick in the plea aforeſaid, as to them, &c. 
by John Doe and Richard Roe ſummoners, &c. Which 
William at this Huſtings put in his place Roger Coys and 
Robert Hogeſon, their attornies jointly and ſeverally a- 
gainſt the ſaid Nicholas Parker and Simon Patrick, in the 
plea aforeſaid, &c. by William Fleetwood, Eſquire, Re- 
corder of the city aforeſaid, &c. And upon this the ſaid 
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Nicholas Parker and Simon Patrick, by the ſaid William 
Dalby their attorney, demand againſt the ſaid William Pel- 
ham eight meſſuages, with the appurtenances, ſituate, ly- 
ing and being in the pariſh of St. Mary Wolnoth in the 
ward of Langborn, London, as their right, &c. By the 
writ of the ſaid lady the now Queen, of right patent, &c. 
And to hold of the ſaid lady Queen, by the free ſervice of 


one penny by the year for all ſervice, &c. And where- 


upon they ſay, that they themſelves were ſeiſed of the a- 
foreſaid eight meſſuages, with the appurtenances, &c. in 
their demeſne as of fee and right, &c. in time of 

ce, in the time of the ſaid lady the now Queen, &c. 
n the proſits thereof to the value, &c. And that 
ſuch is their right they offer, &c. And the faid William 
Pelham by his attorney aforeſaid cometh and defendeth 
the right of the ſaid Nicholas Parker and Simon Patrick, 
when, &c. And the ſeiſin of the ſaid Nicholas Parker 
and Simon Patrick, of which ſeiſin, &c. and all, &c. and 
whatſoever, &c. as of fee and right, &c. and eſpecially 
of the ſaid eight meſſuages, with the appurtenances, &c. 
and vouch thereof to warranty 'Thomas Bowes of London 
Eſquire 3 and demand ſummons in London, by the aid of 
this court, to warrant to the ſaid William Pelham, the 
ſaid eight meſſuages, with the appurtenances, which the 
ſaid Nicholas Parker and Simon Patrick claim againſt the 
ſaid William Pelham, as their right, &c. And the ſaid 
Nicholas Parker and Simon Patrick, by their attorney a- 
foreſaid, do freely grant, that the ſaid William Pelbam 
have his voucher aforeſaid : whereupon upon the petition, 
of the ſaid Nicholas Parker and Simon Patrick, it was 
commanded by the court to the Sheriffs of London, that 
they ſummon by good ſummoners the ſaid Thomas Bowes, 
that he be here at the next Huſtings, London, of pleas of 
lands at the Guild-hall, of the city aforeſaid, to be held, 
&c. to warrant to the ſaid William Pelham the ſaid eight 
mefſuages, with the appurtenances, &c. againſt the ſaid 


Nicholas Parker and Simon Patrick, &c. And the ſame 


day was then and there given, as well to the faid Nicholas 
Parker and Simon Patrick, as to the ſaid William Pelham 
in the plea aforeſaid here, &c. At which day, that is to 
ſay, at the Huſtings, London, of pleas of lands, in the 
Guild-hall of the city of London, upon Monday next be- 
fore the feaſt of St. Alphege, Biſhop, in the 14th year 
of the reign of the ſaid lady the queen, &c. come 
as well the ſaid Nicholas Parker and Simon Patrick, 
by the ſaid William Dalby their attorney, as the ſaid 
William Pelham by his attorney aforeſaid ; and the She- 
ritts of London, that is to ſay, Henry Mills and John 
Braunch, now ſent and returned here upon the precept 
to them directed, that they by virtue of the faid — 
a 
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had ſummoned the ſaid Thomas Bowes to be here at this 
Huſtings, to warrant to the ſaid William Pelham the ſaid 
eight meſſuages with the appurtenances, &c. as to them, 
&c. by John Doe and Rich. Roe ſummoners. And up- 
on this, the aforeſaid Thomas Bowes, whom the ſaid Wil- 
liam Pelham vouched to warranty, &c. at this Huſtings 
put in his place Roger Coys and Robert Hogeſon his at- 
tornies jointly and ſeverally, againſt the ſaid Nich. Parker 
and Simon Patrick, in the plea aforeſaid, &c. by William 
Fleetwood, Eſq. Recorder of the city aforeſaid, &c. And now 
here at this Huſtings, the ſaid T homas Bowes by the afore- 
ſaid Roger Coys and Rob. Hogeſon came, and freely the afore- 
faid meſſuages with the appurtenances, &c. to the ſaid Will. 
Pelham, againſt the faid Nich. Parker and Simon Patrick 
did warrant, &c. And ——_— the ſaid Nich. Parker and 
Simon Patrick by the ſaid William Dalby their attorney, 
demanded againſt the ſaid Tho. Bowes tenant, by his war- 
ranty aforeſaid, the ſaid eight meſſnages with the appurte- 
nances, &c. as their right, &c. by the writ aforeſaid, &c. 
in form aforeſaid, &c. and whereupon they ſaid, that they 
were ſeiſed of the meſſuages aforeſaid, with the appurte- 

ances, &c. in their demeſne as of fee and right, &c. in 
he time of peace, in the time of the ſaid lady the now Q. 
&c. by taking the profits thereof to the value, &c. and that 
ſuch is their right they offer, &c. And the ſaid Tho. 
Bowes tenant by his warranty aforefaid, by the ſaid Roger 
Coys and Rob, Hogeſon his attornies came, and denied the 
right of the ſaid Nich. Parker and Simon Patrick, when, 
&c. and the ſeiſin of the ſaid Nich. Parker and Simon Pa- 
trick, of which diſſeiſin, &c. and all, &c. and whatſoever, 
&c. as of fee and right, &c. and chiefly of the ſaid eight 
meſſuages with the appurtenances, &c. and vouched thereof 
to warranty Richard Horſted of London, ironmonger, who 
now is preſent here in court in his proper perſon, and freely 
the ſaid eight meſſuages with the appurtenances, &c. to the 
ſaid Thomas Bowes did warrant, &c. and upon this, at the 


Huſtings aforeſaid, the ſaid Nich. Parker and Simon Pan, 


trick, by the ſaid Will. Dalby their attorney, demanded a- 
gainſt the ſaid Rich. Horſted tenant, by his warranty then 
and there being in his proper perſon, the ſaid eight meſſua- 
ges with the appurtenances, &c. by the writ aforeſaid, &c. 
in form aforeſaid, &c, as their right, &c. and whereupon 
they ſay, that they were ſeiſed of the aforeſaid eight meſ- 
ſuages with the appurtenances, &c. in their demeſne as 
of fee and right, &c. in time of peace, in the time 
of the ſaid lady the Queen that now is, taking thereof 
the profits to the value, &c. and that ſuch is their 
right they offer, &c. and the ſaid Richard Horſted, 
tenant, by his warranty aforeſaid, in his proper perſon 

| cometh 


5 
3 

8 
I 
3 
.% 


2 = GE * 


| 
* , 

8 n EAR 

, the CM A Zpfr> 5; oe 
5 <— 4x * 


<4 


Part I. Pleadings in PERLHAMu's Caſe. 


cometh and defendeth the right of the ſaid Nich. Parker, and 
Sim. Patrick, when, &c. and the ſeiſin of the ſaid Nich. Par- 
ker, and Sim. Patrick, of which ſeiſin, &c. and all, &c. and 
whatſoever, &c. and chiefly of the ſaid eight meſſuages with 
the appurtenances, &c. as of feezand right, and faith, that he 
hath more right to hold the ſaid eight meſſuages with the ap- 

urtenances as tenant thereof by his warranty aforeſaid, to 
bim and his heirs as he now holdeth, than the ſaid Nich. 
Parker and Simon Patrick have to demand the ſaid eight 
meſſuages with the appurtenances, &c. as they above de- 
mand, &c. and of this he puts himſelf on the great aſſize of 
the ſaid lady the Q. and demands recognition to him here- 
upon to be done according to the cuſtom of the city aforeſaid, 
&c. and hereupon the ſaid Nich. Parker and Sim. Patrick 
by their attorney aforeſaid pray licence, thereof to imparle, 
and they have it, &c. and afterwards the ſaid Nich. Par- 
ker and Sim, Patrick, by their attorney aforeſaid, come again 


at the ſelf ſame court of Huſtings, ready to the plea of the 


ſaid Richard Horſted, tenant by his warranty aforeſaid, in 
form aforeſaid pleaded to reply, &c. and the ſaid Rich. Hor- 
ſted tenant by his warranty atoreſaid, although folemnly call- 
ed, came not again but in contempt of the court departed and 
made default. Therefore, it is conſidered by the ſaid court, 
that the ſaid Nich. Parker and Sim. Patrick do recover ſei- 
fin againſt the ſaid Will. Pelham of the aforeſaid eight meſſu- 
ages with the appurtenances, &c. to hold to the ſaid Nich. Par- 
ker, and Simon Patrick and their heirs, acquitted from the 
ſaid Will. Pelham and his heirs, and alſo from the ſaid Tho. 
Bowes and his heirs, as alſo from the ſaid Rich. Horſted and 
bis heirs for ever : and that the faid Will. Pelham have of the 
lands and tenem. of the ſaid Tho. Bowes to the value, &c. and 
that the ſaid Tho. Bowes have of the lands and tenem. of the 
aſoreſ. Rich. Horſted to the value, &c. and that the ſaid Rich. 
Horſted bein mercy, &c. and hereupon at the ſelf ſame Huſtings 
at the petition of the ſaid Nich. Parker and Sim. Patrick, 
was commanded to the Sher. of London, that they to the ſaid 
Nich. Parker and Sim. Patrick, and their heirs for ever, of 
the meſſuages aforeſ. with the appurten. give full and peace- 
able ſeiſin; and how the faid command was executed, that 
they make known unto the court here at the next Huſtings 
of London of pleas of lands in the Guildhall of the city a- 
foreſaid to be holden, &c. at which day, that is to fay, at the 
Huſtings of pleas of lands holden in the Guildhall London, 
on Monday next before the feaſt of Saint Philip and Jacob, 
in the 14th year of the ſaid lady the Queen aforeſaid, the 
Sheriffs of London, that is to ſay, Henry Mills and John 
Branch returned, and certified to the court here, &c. 
That they, by virtue of the precept- to them directed, 
full and peaceable ſeiſin to the faid Nicholas Parker and 
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Simon Patrick, of the eight meſſuages with the appurte- 


nances, &c. had made, to have according to the effect of 


the precept aforeſaid, as it was above commanded unto them, 
&c. as by the ſaid recovery aforeſaid under the ſeal of the 
office of the mayoralty of the city aforeſaid, to the 22 
aforeſaid ſhewed in evidence fully apppeareth. And farther 
the jurors aforeſaid ſay upon their oath aforeſaid, that the 
faid William Pelham in the indenture aforeſaid named, and 
the ſaid William Pelham againſt whom the ſaid Nicholas 
Parker and Simon Patrick ſued forth the writ of right a- 
foreſaid, is one and the ſame perſon, and not another nor di- 
vers. And that the ſaid Thomas Bowes, ſon and heir of the 
ſaid Martin Bowes Knight, and the ſaid Thomas Bowes in 
the recovery aforeſaid ſpecified, whom the ſaid William Pel- 
ham vouched there to warranty, and the ſaid Thomas Bowes 
abovenamed, is one and the ſame perſon, and not another, nor 
divers. By reaſon whereof the ſaid Nicholas and Simon, at- 
terwards and before the 8th day of May in the 14th year of 
the reign of the ſaid lady the now Q. that is to ſay, the 
firſt day of May in the 14th year afereſ. into the meſſuage a- 
foreſaid, with the appurtenances, amongſt other things entred, 
and were thereof amongſt other things ſeiſed. And farther 
the faid jurors ſay upon their oath aforeſaid, that the reco- 
very aforeſaid of the aforeſaid meſſuage with the appurte- 
nances, amongſt other things in form aforeſaid had, was had 
with the aſſent and agreement of the ſaid Nicholas and St 
mon, William Pelham, Thomas Bowes, ſon. of the aforeſaid 
Martin Bowes Knight, and Richard Horſted, and without 
any juſt title of the ſaid Nicholas and Simon, to the uſe of the 
ſaid William Pelham, his heirs and aſſigns, for his farther at- 
ſurance of and in the aforeſaid meſſuage with the appurte- 
nances amongſt other things, according to the form and effect 
of the covenants and agreements of the ſaid indenture of 
bargain and ſale ſpecified by the ſaid Thomas Bowes, ſon of 
the ſaid Martin Bowes Knight, to the faid William Pelham, 
as before is ſaid, made; by virtue of which recovery, as alſo 
by force of the aforeſaid act of parliament for transferring 
of uſes into poſſeſſion, the ſaid William Pelham was ſeiſed 
of the aforeſaid meſſuage, with the appurtenances amongſt 
other things as the law requireth : and that afterwards, that 
is to ſay, the firſt day of December in the 16th year of the 
reign of the faid lady the now Q the ſaid Mart. Bowes, ſon 
of the ſaid Th. Bowes, ſon of the ſaid Mart. Bowes, Knt. then 
being within the age of 21 years, that is to ſay of 17 years, 
dyed without iſſue of his body lawfully begotten: and that 
the aforeſaid William Pelham the ſaid meſſuage with the 
appurtenances, amongſt other things, as before is ſaid, re- 
covered in form aforeſaid being ſeiſed before the aforeſaid 


time, in which, &c. that is to ſay, the 10th day of Sept. | 
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in the 27th year of the reign of the ſaid lady the now Q 
Icmiſed' the ſaid meſſuage with the appurtenances in the de- 
claration aforeſaid above ſpecified to the aforeſaid Edw. Grif- 
fin, to have to him and his aſſigns from the feaſt of St. Mich. 
the Archangel then next enſuing, until the end and term of 
21 years then next following: by virtue of which demiſe, the 
ſaid Ed. Griffin was of the ſaid meſſuage with the appurte- 
nances poſſeſſed z and that afterwards, that is to ſay, the 10th 
day of Jan. in the 29th year of the ſaid lady the now 
queen, the aforeſaid Tho. Bowes, fon of the ſaid Thomas 
Bowes, ſon and heir of the ſaid Martin Bowes Knight, into the 
meſſuage aforeſaid with the appurtenances in the declara- 
tion aforeſaid above ſpecified, upon the poſſeſſion of the ſaid 
Edward Griffin thereof entred, and then and there demiſed, 
granted, and to farm let to Henry Page the ſaid meſ- 
ſuage with the appurtenances, to have to him his executors 
and aſſigns, from the within written feaſt of the Birth of our 
Lord then laſt paſt, unto the end and term of the within 
written ſix years, and that the ſaid Ed. Griffin afterwards, 
that is to ſay, the within written 11th day of January in the 
29th year aboveſaid, into the meſſuage aforeſaid, with the 
appurtenances upon the poſſeſſion of the ſaid Henry Page 
thereof, did re-enter, and the ſaid Henry from the poſſeſſion 
of the meſſuage aforef. did expel and amove: anq that the 
ſaid Tho. Bowes, ſon of the ſaid M. Bowes Knt. and father of 
the ſaid Tho. Bowes, Mafter of Arts, 1s yet living and being 
in full life, that is to ſay at London, in the pariſh and ward 
aforeſaid : but whether upon the whole matter aforeſaid, in 
form aforeſaid found, the entry of the ſaid Tho. Bowes, Ma- 
ſter of Arts, ſon of the ſaid Thomas Bowes, ſon of the faid 
Martin Bowes Knt. into the meſſuage aforeſaid with the 
appurtenances, in the declaration aforeſaid ſpecified upon 
the poſſeſſion of the aforeſaid Ed Griffin, be, and in law 
ought to be adjudged, a lawful entry into the ſaid meſſuage 


or not, the jurors aforef. are altogether ignorant, and thereof 


pray the advice of the court here, &c. and if upon the whole 
matter aforeſaid, in form aforeſaid found, it ſhall ſeem to 
the court here, that the aforeſaid entry of the ſaid Thomas 
Bowes Maſter of Arts, ſon of the ſaid Thomas Bowes, ſon 
of the aforeſaid Martin Bowes Kant. be a lawful entry, then 


the jurors aforeſaid ſay upon their oath aforeſaid, that the 


faid Ed. Griſſin is guilty of the treſpaſs, and ejectment afore- 
faid, as the ſaid Henry within againſt him complaineth, and 
aſſeſs the damages of hs ſaid Henry, by the occaſion of the 
treſpaſs, and ejectment aforeſaid, beſides charges and coſts 
by him ſuſtained about his ſuit in this behalf, to 12 
pence, and for his charges and coſts, to 5 ſhillings and 4 
pence, and if to the court of the ſaid lady the Queen 
here it ſhall ſeem, that the 3 entry of the aforeſaid 
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Thomas Bowes Maſter of Arts, ſon of the ſaid Tho. Bowes, 
ſon of the ſaid Martin Bowes Knt. be not a lawful entry, then 
the jurors aforeſaid ſay upon their oath aforeſaid, 'That the 
faid Ed. Griffin is not guilty of the treſpaſs and ejectment 
aforeſaid, as the ſaid Henry Page within hath alledged. And 
2 the Barons here will adviſe, of and upon the premiſ- 
es before they give their judgment thereof, day is given to 
the parties aforeſaid here until in 8 days of St. Hil. next com- 
ing to hear their judgment, becauſe the Barons here are not 
thereof yet, &c. at which day come the parties aforeſaid, by 
their attornies aforeſaid; and becauſe the Barons are not 
yet adviſed of giving their judgment of and upon the pre- 
miſes further day is given to the parties aforeſaid here until 
from Eaſter day in 15 days next coming to hear their judg- 
ment, becauſe the Barons are not thereof yet, &c. at which day 
came the ſaid parties by their attorn. aforeſaid: and upon 
this, the premiſes by the Barons here being ſeen, and mature 
deliberation thereof had betwixt themſelves, becauſe it ſeemeth 
to the ſaid Barons, that the aforeſaid entry of the faid Tho. 
Bowes Maſter of Arts, fon of the ſaid Thomas Bowes, ſon 
of the faid Martin Bowes Ent, is a lawſul entry. Therefore 
it is conſidered, that the ſaid Henry Page recover againſt the 
ſaid Ed. Griffin his poſſeſſion of his ternyaforeſaid, yet to 
come, of and in the meſſuage aſoreſaid with the appurtenan- 
ces in the declaration aforeſaid above ſpeciſied, and his da- 
mages by occaſion of the treſpaſs and ejectment aforeſaid, to 
54 ſhillings and 4 pence, by the jurors aforeſaid, in form a- 

eſaid aſſeſſed, as allo further 8 pounds and 10 ſhillings to 
the ſaid Henry Page, at his requeſt, for his charges and coſts 


aforeſaid by the court here of encreaſe adjudged ; which da- 


mages in the whole amount to 1x1, 4s. 4d. and that the 
ſaid Ed. Griffin be taken, &c. And hereupon, by a writ of 
the ſaid lady the . — of the court here iſſuing forth at 
the requeſt of the aforeſaid Henry Page, it is commanded 
to the Sheriffs of London, that to the aforeſaid Henry, they 
giye to him his full poſſeſſion of his term, yet to come, of and 
in the meſſuage aforeſaid, with the appurtenances, in the de- 
claration above ſpecified without delay; and how the faid 
precept is executed, that the ſaid Sheriffs make it ap- 


ear to the Barons of the Excheq. of the ſaid lady the Q. 


ere on the morrow of the Holy Trinity next to come; and al- 
ſo it is commanded to the ſaid Sher. that of the goods and 
chattels of the ſaid Edward Griffin in their balywick the 
ſaid 11 pounds 4 ſhillings and 4 pence, for the damages afore- 
ſaid, in form aforeſaid recovered they do execution; and that 
the ſaid money, when they have ſo levied it, they have be- 
fore the Barons here at the aforeſaid term, to the ſaid 
Henry Page, or to his attorney in this bebalf then here to 
be paid, &c. And that aflerwards the faid Ady the — 
ent 
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ſent heg writ under her great ſea] out of her Chancery, to 
the Treaſurers and her Barons of the Exchequer here di- 
refed, which is inrolled in the Remembrance of this Exche- 
quer of the 31ſt year of the reign of the now Q. Eliz. that 
is to ſay, amongſt the records of Eaſter term remaining 
with the Remembrancer of the ſaid lady the Q. here; the 
tenor of which writ followeth in theſe words; ſſ. Eliz. by the 
grace of God, of England, France and Ireland, Q.defender of 
the Faith, &c. to the Treaſur. and her Barons of the Excheq. 
greeting; becauſe that in the record and proceſs, and alſo of 
giving of judgment of a plea which was in our court before 
you the aforeſaid Barons in our Excheq. aforeſaid by bill, be- 
tween Henry Page our debtor, and Edw. Griffin of a certain 
treſpaſs and ejectment of his farm, to the faid Henry by the 
ſaid Edward done as is ſaid, manifeſt error hath intervened, 
to the grievous damage of the ſaid Edward, as of his com- 
dlaint we have received. And whereas in a ftatute in parlia- 
ment of the lord Ed, late King of England the 3d, our proge- 
nitor at Weſtminſter, in the year of his reign the 31ſt hol- 
den, made amongſt other things, it was agreed and eſtabliſh. 
that in all caſes touching us and other perſons, where one 
complaineth of ersor done in the Excheq. the Chancellor and 
Treaſurer ſhall make to come before them in ſome chamber 
near unto the Excheq. the record and proceſs out of the Ex- 
cheq. and taking to them Juſtices, and other ſage perſons, ſuch 
as ſhall ſeem fit to them to be taken, and alſo calling before 
them the Barons of the Excheq. aforeſaid, to hear their in- 
formations and cauſes of their judgments, and hereupon ſhall 
duly examine the buſineſs ; and it any error ſhall be found to 
correct the ſame and to amend the rolls, and after to ſend 
tne ſame into the ſaid Excheq. to make thereof execution, 
as in the ſtature aforeſaid more fully is contained, we there- 
fore willing, error, if any be, according to the form of the 
aforeſaid ſtatute to be corrected, and to the parties aforeſaid 
full and ſpeedy juſtice in the premiſſes to be done, command 
you that if judgment thereupon be given, that then the re- 
cord and proceſs aforeſaid with all things touching the ſame 
before our Chancellor of England, and you the aforeſaid, 
Treaſurer in the chamber next unto the Excheq. aforcſaid 
called the council- chamber, the third day of June next to 
come, you cauſe to come, that the ſaid Chancellor and you 
the aforelaid Preaſurer, ſeeing and examining the record and 
proceſs aforeſaid, and your informations being heard, you the 
ſaid Barons farther in this behalf, with the counſel of the ſaid 
Juſtices and other ſages, do that which of right and accord- 
ing to the form of the ſtatute aforeſaid is to be done. Witneſs 
ourſelf at Weſtminſter the 6th day of May in the 31ſt year of 
our reign: and that afterwards, the ſaid lady the now Q. 
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ſent here another writ under her great ſeal, out of the 
Chancery, to the Treaſurer and her Barons of this Exche- 
quer directed, which is inrolled in the Remembrancers of 
the ſaid Exchequer of the 31ſt year of the now Queen Eli- 
zabeth, that is to ſay, amongſt the records of Trinity term 
Rot. Remaining with the Remembrancer of the ſaid lad 
the Queen here, the tenor of which writ followeth in theſe 
word. ſſ. Elizabeth, by the grace of God, of England, 
France and Ireland, Queen defender of the faith, &c. T'o the 73 
Treaſurer and Barons of her Exchequer, greeting: becauſe 8 
in the record and proceſs, and alſo in giving of judgment 3 
of a plea which was in our court before you, the aforeſaid 

Barons of our Exchequer aforeſaid in Eaſter term Jaſt paſt, jb 
by bill between Henry Page our debtor, and Edward 5 
Griffin, of a certain treſpaſs and ejectment out of his farm, 10 
to the ſaid Henry by the ſaid Edward done, as is ſaid, ma- 

nifeſt error intervened, to the grievous damage of the ſaid 
Edward, as by his complaint we have received ; and 
whereas in a ftatute in parliament of the lord Edward, 

late king of England the third, our progenitor, made at 
Weſtminſter, in the 31ſt year of his reign, amongſt 

other things, it was agreed unto and eſtabliſhed, that in all 

caſes the King and other perſons touching, where any 
complaineth of error done in the Exchequer, the Chan- 

cellor and Treaſurer ſhall cauſe to come before them, in 

ſome chamber of council nigh unto the Exchequer, the 

record and proceſs out of the ſaid Exchequer, and taking 


to them the Juſtices and other ſages, whom they ſhall think | 
fit to be taken, and alſo to be called before them the iv. 
Barons of the Exchequer aforeſaid, to hear their informa- 1 
tions and the cauſes of their judgment, and thereupon ſhall | i 


cauſe the buſineſs duly to be examined; and if any error 
ſhall be found, that they correct the ſame, and the rolls to 
be amended. We therefore willing error, if any were, ac- 
cording to the form of the ſtatute aforeſaid, to be amend- 
ed, and full and ſpeedy juſtice to be done to the parties in 
this behalf, do command you, that if judgment thereof be 
given, that then the record and proceſs aforeſaid, with all 
things concerning the ſame, before our Chancellor of Engl. 
and you the aforeſaid Treaſurer in the council chamber near 

” unto the Exchequer aforeſaid, on the 10th day of this inſtant 
month of June, you cauſe to come: that the ſaid Chan- 
cellor, and you the faid Treaſurer, the record and proceſs 1 

4 aforeſaid being ſeen, and hearing your informations, you the F 
ſaid Barons further in this behalf, of the counſel of the F 
Juſtices and the other ſages, do that which of right and 
according to the form of the ſtatute aforeſaid is to be done, 
" og GP | "= „ 
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Witneſs ourſelf at Weſtminſter, the third day of June in the 


31ft year of our reign. At which day the aforeſaid 
Chancellor and "Treaſurer into the chamber aforeſaid did not 
come; and that afterwards the ſaid lady the Queen, that now 
is, ſent another writ under her great ſeal out of her Chancery, 
to the Treaſurer and Barons of this Exchequer directed, 
which is inrolled in the Remembrancers of the ſaid Exche- 
quer of the 3iſt year of Queen Elizabeth, that now is, that is 
to ſay, amongſt the records of Trinity term Rot. Remaining 
with the Remembrancer of che ſaid lady the Queen, the tenor 
of which writ followeth in theſe words : ff. Elizabeth by the 

race of God, of England, France and Ireland Queen, de- 
— of the faith, &c. to the Treaſurer and Barons of the 
Exchequer, greeting: becauſe that in the record and proceſs, 
and allo in giving of judgment, which was in our court be- 
fore you, the afqreſaid Barons of our Exchequer aforeſaid in 
Faſter term laſt paſt, by bill, between Hen. Page our debtor, 
and Edw. Griffin, of a certain treſpaſs and ejectment of him 
out of his farm, to the ſaid Henry, by the aforeſaid Edward 
Griffin done, as is ſaid, error manifeſt intervened, to the 
grievous damage of the ſaid Edward, as by his complaint 
we have received. And whereas in a ſtatute in parliament of 
the lord Edward late K. of Engl. the Third, our progeni- 
tor, holden at Weſtm, in the 31ſt year of his reign, it was, 
az mongſt other things, agreed unto and eſtabliſhed, that in all 
caſes the K. and other perſons touching, where any complaints 
of error done in proceſs in the Exchequer, the Chancellor and 
Treaſurer ſhall cauſe to come before them, in ſome chamber 
of council near unto the Exchequer, the faid record and pro- 
ceſs out of the ſaid Exchequer, and taking to them the Juſti- 
ces and other ſages, as to them they ſhall ſeem good to be 
taken, and alſoto be ealled before them the Barons of the Ex- 
chequer aforeſaid, to hear their informations and the cauſes of 
their judgment, and thereupon the buſineſs aforeſaid duly to 
be examined ; and if any error ſhall be found, the ſame to be 
corrected, and the rolls to be amended, and afterwards to ſend 
them into the ſaid Exchequer to do execution thereof as be- 
longeth, as in the ſaid ſtat. is contained. We therefore willing 
error, if any ſuch ſhall be, according to the form of the ſtat. afore- 
ſaid to be corrected, and to the parties aforeſaid full and ſpeedy 
Juſtice to be done in that behalf, command you, that if judgm. 
be thereof given, then the record and proceſs, with all things 
touching the ſame before our Chancellor of Engl. and you the 
faid Treaſurer in the chamber of council, near unto the Excheq. 
aforeſaid, called the council-chambery the 14th of Octob. then 
following, you cauſe to come, that the faid Chancel. and you 


the ſaid ['reafurer ſeeing and examining the record and proceſs 


aforeſ. and your informations being heard, you the ſaid Barons 
further in this behalf, with the counſel of the Juſtices and other 
ſages, cauſe to be done what of right and according to the form 
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of the ſtatute aforeſaid is to be done. Witneſs ourſelf at 
Weſtminſter the 13th day of June, in the 3iſt year of our 
reign. At which 14th day of Octob. before Chriſtopher 
Hatton, Kt. Chancellor of Engl. and William Cecil, Kt. Lord 
Burghley, Treaſurer of the Exchequer aforeſaid, in the faid 
chamber near the Exchequer aforeſaid at Weſtminſter, came 
the ſaid Edw. Griffin by Rich. Hatton his attorney, and the 
aforeſaid Treaſurer and Barons the record and proceſs afore- 
ſaid, with all things touching the ſame, then and there cauſed 
to come; and upon that the ſaid Edward ſaid, That in the 
record and proceſs aforeſaid, and alſo in the giving of the judg- 
ment aforeſaid, it is manifeſtly erred; firſt in this, that is 
to ſay, becauſe it doth not appear in the record aforeſaid, that 
the aforeſaid Tho. Bowes, Maſter of Arts, in the record afore- 
ſaid above-named, was ſeiſed of the remainder of the meſ- 
ſuage aforeſaid, with the appurtenances in the declaration a- 
foreſaid above ſpecified, at the time of the ſaid recovery in 
the aforeſaid court of Huſtings in the Guild hall of London 
in form aforeſaid had; for which cauſe, the entry of the ſaid 
Tho. Bowes, Maſter of Arts, into the meſſuage aforeſaid, with 
the appurtenances in the ſaid declaration aforeſaid ſpecified, 
was not lawful. Item, in this alſo it is erred, for that the a- 
foreſaid recovery was had in the ſaid court of Huſtings before 
the 8th day of May in the 14th year of the reign of the lady 
the Queen that now is; and that the ſaid Thomas Bowes, 
who before was tenant for term of life, was vouched in the 
faid court, by the aforeſaid Will. Pelham, in the ſaid recovery 
named to warrant the meſſuage aforeſaid, with the appurte- 
nances, amongſt other things; which Thomas afterwards, by 
ſummons by his attorney, appeared in court, and freely the 
meſſuage aforeſaid to the ſaid William did warrant; and 


further vouched to warrant the aforeſaid Rich. Horſted, who 


preſent in the ſame court the meſſuage aforeſaid, with the 
appurtenances, farther warranted, and afterwards made de- 
fault ; by which judgment againſt the ſaid Will. Pelham in 
the ſaid recovery was given, and execution thereof in the form 
aforeſaid was had, ſo as the ſaid Tho. Bowes, Maſter of Arts, 
of the remainder, without any demand in the meſſuages a- 
foreſaid, with the appurtenances, to have food utterly ex- 
cluded ; and for that cauſe the aforeſaid entry of the aforeſaid 
Tho. Bowes, Maſter of Arts, into the ſaid meſſuage, with the 
appurtenances, after the ſaid recovery in form aforeſaid had 
and executed, was unlawful. Item, in this alſo it is erred, 
becauſe it was found, that before any entry of the ſaid 
Thomas Bowes, Maſter of Arts, the judgment aforeſaid 
was fully and in due manner executed; after which execu- 
tion ſo had, although the ſaid Tho. Bowes, Maſter of Arts, 
before the execution aforeſaid had, had title of entry ; 
yet the ſaid Thomas, by the law of the land, into the 
meſſuage aforeſaid after the execution aforeſaid ſo wrt 
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could not enter. em, in this further it is erred, becauſe it 
is found by the jurors aforeſaid, that the ſaid Tho. Bowes 
the father, &c. who was tenant, for term of his Jife, of 
the meſſuage aforeſaid, with the appurtenances, 1s yet 
living, and is in full life; and fo the aforeſaid entry of the 
ſaid I ho. Bowes, Maſter of Arts, in the meſſuage aforeſaid, 
with the appurtenances, in form aforeſaid, during the life 
of the ſaid Tho. Bowes his father made, ought not to be 
adjudged lawful: and for theſe cauſes the judgment afore- 
ſaid for the ſaid Henry Page, againſt the ſaid Edw. Griffin, 
and all thereupon depending, upon the bill aforeſaid, a- 
gainſt the ſaid Edward in form aforeſaid ſpoken and exhi- 
bited, is not ſufficient in law; and he prayeth, that the 
ſaid judgment aforeſaid, for the errors aforeſaid, and others 
in the record and proceſs aforeſaid being, be reverſed, an- 
nulled, and utterly holden for none, and that he unto all 
which, by the occaſion. of the judgment aforeſaid given he 
Joſt, be reſtored. And further, the ſaid Edw. Griffin prayed 
the writ of the Queen to warn the faid Henry Page, that 
he ſhould be before the ſaid Chancellor and Treaſurer in 
the court aforeſaid at Weſtminſter, to hear the record and 
prooels aforeſaid, and allo the errors atoreſar!, and further 
to do and receive what ſhould be juſt in the premiſes, &c. 
And it was granted to him, returnable upon Tueſday the 
28th day of Ottob. next following, &c. At which dayg be- 
fore the aforeſaid Chancellor and Treaſurer, in the court 
aforeſaid at Weſtminſter, came the ſaid Henry Page, by his 
attorney aforeſaid : and the Sheriffs of London, that is to 
ſay, Richard Gourney and Stephen Soame, now return by 
Thomas Bickliff and Humphry Walſingham, good and law- 
ful men of their bailiwick, that they did warn the ſaid 
Henry Page, that he ſhould be before the Chancellor and 
Treaſurer aforeſaid, in the aforeſaid chamber, at the day 
and place aforeſaid, to do and receive as the ſaid writ com- 
manded and required; and thereupon the ſaid Edward, by 
John Hawkeſworth his attorney, came likewiſe, and de- 
manded the hearing of the record and proceſs, as alſo of 
the errors aforeſaid. And they are read unto him, &c. 
which being read and heard, the ſaid Henry Page faid, 
that in the record and proceſs aforeſaid, made in the 
giving of the judgment aforeſaid, it is in nothing erred ; 
and prayed that the court here proceed as well to the 
examination of the record, and the proceſs aforeſaid, as 
the cauſes aforeſaid, for errors alledged ; and that the judg- 
ment aforeſaid in all things might be affirmed. And be- 
cauſe the aforeſaid' Chancellor and Treaſurer would adviſe 
of and upon the premiſes, before they give their judgment, 
day is given to the parties aforeſaid here, that is to 1ay, in 
the chamber aforeſaid, until Tueſday the 11th day of Nov, 
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next following, to hear their judgment, &c. At which day, 
before the aforeſaid Chancellor and Treaſurer in the cham- . 
ber aforeſaid, at Weſtminſter, come the parties aforeſaid, 9 
by their attornies aforeſaid: and becauſe the aforeſaid 
Chancellor and Treaſurer are not yet adviſed of giving their 
judgment of and upon the premiſes, further day is given 


to the patties aforeſaid, before the aforeſaid Chancellor or 80 
Treaſurer, in the chamber aforeſaid, until Tueſday the 18th 1 
day of Novemb. chen next following, to hear their judg- 0 
ment, &c. At which day, before the aforeſaid Chancellor 4 
and Treaſurer in the chamber aforeſaid, at Weſtminſter, 1% 
< come the parties aforeſaid, by their attornies aforeſaid z and ED 


becauſe the aforeſaid Chancellor and "Treaſurer are not yet 
adviſed of giving their judgment of and upon the premiles, 
further day 1s given to the parties aforeſaid, until Tueſday 
the 25th day of November following, to hear their judg- 
ment, &c. At which day, before the aforeſaid Chancellor 
and Treaſurer, in the chamber aforeſaid, at Weſtminſter, 
come the parties aforeſaid, by their Attornies aforeſaid; and 
becauſe the aforeſaid Chancellor and Treaſurer are not yet 
adviſed of giving their judgment of and upon the premiſes, 
further day is given to the parties aforeſaid here, before the 
aforeſaid Chancellor and Treaſurer in the chamber aforeſaid, 
until Tueſday the 27th day of Jan. next following, to hear 
their judgment thereof, &c. At which day, before the a- 
foreſaid Chancellor and Treaſurer in the chamber aforeſaid, 
at Weſtminſter aforeſaid, come as well the faid Henry Page, 
by John Hawkeſworth his attorney aforeſaid, as the afore- 
ſaid Edward Griffin, by Rich. Hatton his attorney afore- 
ſaid; and thereupon the ſaid Henry faid, that the ſaid Ed- 
ward his writ aforeſaid, for correcting of errors, againſt the 
ſaid Henry in this caſe, further to proſecute or maintain 
ought not, becauſe he faith, that after the laſt continuance 
of the plea aforeſaid, that is to ſay, after the aforeſaid Tueſ- 
day, that is to ſay, the 25th day of November, from which 
day the plea aforeſaid was laſt continued, until this day, 
that is to ſay, the aforeſaid Tueſday, that is to ſay, the 27th 
day of January, and before this day, that is to ſay, the 
15th day of January in the 32d year of the reign of the 
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Releaſe of E'- faid lady the Queen that now is. The ſaid Edward, 1 
zor. by the name of Edward Griſſin, of London haberdaſher, at «2 
London, in the pariſh of St. Mary le Bow in the ward of C 
2 London, by his certain writing of releaſe, which 1 
the ſaid Henry, with the ſeal of the Pid Edward ſealed, 7 
here into court brought, whoſe date is the ſaid 15th day 7 


of January in the 32d year aforeſaid, releaſed and quit- claimed 
to the ſaid Henry Page, by the name 6f Henry Page of 
London merchant-taylor, all manner of actions, ſuits, errors, 
writs of error, quarrels, plaints, and demands whatſoever, 
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which the aforeſaid Edward againſt the ſaid Henry then had 
depending, or which at any time then after he might or 
ought to have againſt the ſaid Henry, his executors or admj- 
niſtrators, for any jmatter or thing whatſoever, from the be- 
ginning of the world unto the day of the date of the ſaid writ- 
ing or releaſe, as by the faid writing here in court ſhewed 
plainly appeareth ; and this the ſaid Henry is ready to aver; 
whereupon he demands judgment, if the ſaid Edward his 
aforeſaid writ for correcting of errors againſt the ſaid writing 
of releaſe of the ſaid Edward, further againſt the ſaid Henry, 
he ought to maintain or proſecute. 


« A tenant for life, the remainder in tail, the remainder 
& in fee, bargains and ſells the land in fee to one who 
i before the ſtatute 14 Eliz. ſuffers a recovery, in which 
« A, is vouched, and vouches over, and he in the re- 
% mainder enters, and the entry adjudg'd lawful, and 


14 


Co, Lit. 261. b. 


a writ upon that is ſued, and the plaintiff doth * re- 6 Mod. 236. 


« leaſe the errors,” 


Sir 
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Sir W. PELHA M's Caſe. 
Hil. Term. 32 Eliz, 


nd oils Bio 
PAGE and GRIFFYN. 


N this-term a . writ of error was depending in the Ex- 
I chequer-chamber, betwixt Edward Griffyn plaintiff, 
and Henry Page defendant, upon a judgment given in 
the Exchequer ; and the caſe was thus. Henry Page had in 
Hil. 30 Eliz. brought an ejecliene frmæ in the Exchequer 
againſt Edward Griffyn, and declared on a leaſe made by 
Thomas Bowes Maſter of Arts, 10 Jan. 29 Eliz. tothe ſaid 
Page, of a capital meſſuage in Lombard- ſtreet, in the pariſh 
of St. Mary Wolnoth, &c. in London, called the ſign of the 
White Lyon, for fix years, and that the ſaid Griffyn had 
ejected him ; and upon not-guilty pleaded, the jurors in 
London by Niſi Prius gave a ſpecial verdict to this effect. 
They found that Sir Martin Bowes Knight, was ſeiſed of 
the {lid houſe in fee, and had iſſue one Thomas Bowes, 
and that the ſaid Thomas had ifſue Martin Bowes, and the 
ſaid Thomas Bowes Maſter of Arts now leſſor. and one 
George Bowes; and that the ſaid Sir Martin 29 Fuli 8 E- 
Iiz. by his will in writing, did deviſe to the ſaid Thomas 
Bowes his fon the ſaid houſe for his liſe, without im- 
peachment of waſte, the remainder to the ſaid Martin his 
ſon, and to the heires males of his body begotten, the re- 
mainder to the ſaid T ho. Bowes Maſter of Arts in tail, the 
remainder to the faid George Bowes in tail, the remainder 
to the ſaid Thomas ſon of Sir Martin in tail, with divers 
remainders over: and afterwards, anno 8 Eliz. the ſaid 
Sir Martin died, after whoſe deceaſe, the ſaid Thomas his 
fon entered, and was ſeiſed of the ſaid houſe for life, with 
the remainders over as aforeſaid, and afterwards 19 Dec. 
anne 14 Elizabeth the ſaid Thomas, ſon of Martin, by 
deed indented and inrolled in Chancery, according to 


the ſtatute, did bargain and fell the ſaid houſe to Sir 
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Wil. Pelham and his heirs, who ſuffered a common recovery, 
in which Tho. ſon of Sir Martin, who was tenänt for lite, 
was vouched, and this was before the ſtatute of 14 El. c. 8. 
and execution was ſued upon the ſame recovery; and if 
this common recovery ſhould bar the remainder, or the 
entry of him in the remainder in tail, was the queftion. 
And in the Exchequer, before the firſt judgment was given, 
the defendant's counſel argued, that judgment ought to be 


3 Co. 60. b. 
Co. Lit. 3 56. a. 
362. a» 


given agaihſt the plaintiff in the e070 firme, for two 


reaſons ; firſt, becauſe the remainder of Thomas Bowes the 
lefſor was barred by this recovery, for/ this recovery was 
out of the ſtatute of 32 H. 8. c. 31. becauſe in this caſe, al- 
tho' Sir Wil. Pelham was but a particular tenant, yet he doth 
not in this recovery vouch the common vouchee, but him 
who was tenant for life, and ſo he is a/ particular tenant 
in law, bnt not in deed. And therefore it is agreed in 
19 E. 3. tit. Age, pl. 2. in Fitzherb. if the vouchee who is te- 
nant in law, vouch the heir of the huſband in a cui in vita, 
the parol ſhall demur by the ſtatute of Weſt. 2. c. 40. for al- 
cho' the words of the ſtat. are general, yet they are intended 
when the tenant in deed voucheth the heir of the huſband, and 
not when the tenant in law voucheth the hcir of the hul- 
band. And 16. H. 7. 5. a. tenant by receit ſhall vouch out of 
the degrees in a writ of entry in the Per, for he is but a te- 
nant in law, and not a tenant in deed. And it ſeemeth upon 
the letter of the act of 32 H. 8. that this caſe is not within 
the ſtatute, for in the body of the act it is ſaid, All ſuch 
recoveries, &c. againſt ſuch particular tenants of any 
lands, &c. whereof the ſame particular tenant is, or ſhall 
be ſeifed, as tenant by the curteſy, &c. or otherwiſe for 
life, ſhall be void, &c. againſt ſuch perſons to whom the 
reverſion or remainder ſhall then appertain, &c. And be- 
cauſe the vouchee in our caſe was not ſeiſed ſor life, but 
came in as vouchee, he was therefore out of the letter of 
that ſtatute: and that chat act ſhall not be taken by equi- 
ty, it was holden, as Serjeant Bendloe's Reports, 5 Eliz. 
That if tenant for life, the remainder to his eldeſt fon in 
fee be difleiſe# by covin, and afterwards the diſſeiſor is 
impleaded in a writ of entry in the Po/, and vouches the 
renant for life, who vouches over the common vouchee, 
that that was out of the ſtatute of 32 H. 8. becauſe the te- 
nant for life came in as vouchee, and the præcipe was not 
brought againſt him ; and that the ſon being an infant was 
not aided by the ſtatute of 32 H. 8. And he reports alſo, 
that it was ſo holden in the caſe of one Lee, for lands in the 
county of Cornwal, an. 15. Eliz. by the Juſtices of the Com- 
mon Pleas: and the court ſaid, that thoſe caſes were not 
to be compared to the caſe at the bar, for there, by the diſ- 
ieiſin, all the remainders were deveſted, fo that they = 
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but a right; and then that perhaps might be out of the ſta- 

tute of 32. H. 8. becauſe the words of the act are (to whom 

the reverſion or remainder ſhall then appertain.) The 2d 

point was, that this recovery being executed, did toll the 

entry of him in the remainder, and put him to a writ of 

| entry in conſimili caſu ; and to that purpoſe the caſes in 15 
(e) 1 Rol. 853. E. 3. tit. Age 95: 41 E. 3. 18.b. by Finchden, (a) 22 E. 3. 
2. b. and the preamble of the ſtatute of 32 H. 8. c. 31. were 

(5) 10 Co, 44-3: cited. () But the court did reſolve for the plaintiff, becauſe 
— . Lit they conceived, that this recovery was a forfeiture of the 
356. a, 362. a. eſtate of Sir Wil. Pelham, for inaſmuch as a common reco- 
Vaugh. 5t. very by aſſent was now, by common uſage, in a manner be- 
2 Co. 74.4, come a common aſſurance and conveyance, upon which an 
x Rol. R.3oq uſe may be limited and averr'd, as well as upon a fine or feoff- 
3 Co. 4. b. ment; for that cauſe Sir Roger Manwood, Baron Clark, and 
: +45 all the Barons of the Exchequer upon great deliberation did 
2 Leon. 67. reſolve, that the Cid recovery was a forfeiture, and done 
to the difinheritance of him in the remainder in tail, and 

Eo. Lit, 362. a. was as much in law, as if the faid Sir Wil, Pelham had le- 
$56. & vied a fine, or made a feoffment. And a difference was 
| taken between a recovery by aſſent, which is in the nature 
of a common conveyance, and a recovery without aſſent of * 

the parties, altho' it be without title. And it was alſo ad- 

' Judged by the whole court, that the entry of him in the 

rematnder in tail was congeable as well after the execution, 1 

as after the judgment; for it being a forſeiture for the p 

reaſon aforeſaid, the ſuing execution will not toll the en- 

- try of him in the remainder. And the court faid, it would 
be miſchievous if before the ſtatute of 14 Eliz. cap. 8. it 

ſhould be in the power of tenant for life, by ſuffering a 

— common — to toll the entry of him in the rever- 

? ſion, or remainder, and put them to their real actions, and 

ſo in danger to be diſinherited or delayed; and to prove the 


le) Ing 2 hv ſame to be a forfeiture, the caſe adjudged in (c) 5 lib. 2 
3 3 Afl. pl. 3. & 5. E. 3. tit. Entre congeable 42. was cited, That * 


124, 126, 128, Where the plaintiff had demiſed the land to one A. for term 
x31. Co. _ of his life, which A. procured his ſon to bring a writ of 
350 3. 392-3 entry upon the ſtatute of Glouceſter, ſuppoſing that he held 


if i 10. Co. 44- a. . 1 8 

14 of his demiſe for term of his life by colluſion, to ouſt the 1 
Br, Entre cong. Plaintiff of his reverſion; to which writ A. appeared, and 48 
49. Br. forfeit. could not deny the action, for which the ſon had judg- 9 


Te Lin Na. , ment, and before orgy the plaintiff entred upon A, 


1 Rol. 853. and the ſon ſued exedygron, upon which the plaintiff brought 
an aſſiſe, and had jutgment to recover. And it is to be ob- 
ſerved, that the entry of the plaint. before execution, was no 
cauſe of the judgment, for there Chauntrel ex aſſenſu Herle, 
declares the reaſon of the judgment; that is to ſay, becauſe 
It is found, that the writ was brought by colluſion, and that 
the recovery was by confeſſion, which we hold but an alie- 
nation in law to the diſinheritance of him who is plaint. for 


which NZ 
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which cauſe the court did adjudge that he ſhould recover his 

ſeiſin. By which judgment it appeareth, that the ſuing exe- 

cution was not material, foraſmuch as the recovery itſelf was 3 Co. 4. b. Co. 
adjudged a forfeiture, So if in a writ of right brought againſt H* 252- a. 2. 
tenant for life, he join the miſe upon the mere right, it is a a 2 
forfeiture as it is holden in 9 H. 5. 14. a. & 22 Aſſ. pl. 31. * — 
So 14 E. 3. tit. Receit 135. That in a Præcipe the tenant Oo. Lit. 215, » 
(being tenant for life) pleaded to ifſue the firſt day, without A > ag- 
taking any delay, and fo by aſſent betwixt the tenant and the len Co TE 
demandant, the demandant did recover, and it is there held, 

that the entry of him in\the remainder was lawful. Vide ? R. 853. Plo. 
18 E. 3. 28. b. And in 25 E. 3. 48. a. it is holden, that a 337 b. * 
recovery by aſſent without title ſhall not deveſt a reverſion or _—_— Gs 
remainder out of the king, becauſe the ſame being ſuffered by - 

aſſent of the parties without title, is but a conveyance, And 5 Co. 40 7 H. 
33 E. 3. Avowry 2 8 5. by Seton, a recovery without title doth * 1 er we 
countervail a demiſe. And the plaintiff in the writ of error d S 
in the Exchequer-· chamber, perceiving the opinion of the 4 E. 3, 38, 39. 


court to incline againſt him, did releaſe his writ of error. 
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PORTER's Caſe. 


Information for In the Remembrances of the Exchequer of the 
Lach. Zath Year of Queen Elizabeth, that is to ſay, 
amongſt the Records of the Term of St. Hila- 
ry, in the Year aforeſaid, and Rot. 149. re- 
maining in the Exchequer, in the Cuſtody 
of the Queen's Remembrancer there, amongſt 
other things, it is contained thus: 


— 


London, ſſ. E it remembred, That John Popham, Eſq. the now 
neen's Attorney-general, who proſecutes for the 
lame lady the Queen, being, preſent here in court the 
third day of February, for the Queen gave the court to 
underſtand and be informed, That whereas all that the 
key and wharf, called the Old Wool-key, and all meſſuages, 
buildings, lands, advantages, commodities, and profits, 
to the ſame any way belonging, or appertaining, ſituate 
and being in the pariſh of All Saints Barking, in the city 
of London, in the hands and poſſeſſion of the ſaid lady 
the now Queen, the 25th! day of January in the 34th »: 
year of her reign, and long before, and continually aiter- | 
wards were and ſtood, and of right ought to be, as in 
the right of her crown of England, as in very many re 
cords, © rolls, and remembrances of ) this Exchequer, it 2 
more fully appeareth of record; yet one John Porter of 
London, fiſhmonger, and Henry Cockain, &c. the laws 
of the ſaid wy the now Queen little regarding, but in- * 
tending the diſinheriſin of the ſame lady the Queen in the { 
premiles, with force and arms, &c. the ſaid 26th Day of x 
January in the 34th year aforeſaid, in and upon the poſj- } 
£ 
4 


ſeſſion of the ſaid lady the now Queen of the premiſes en- 
tred, intruded, and made entry, and the iſſues and proſits 
thereof ariſing took and had to their own uſes, and do yet 
take and have, the treſpaſs aforeſaid hitherto and yet con- 
tinuing, in contempt of the ſaid lady the now Queen, and 
contrary to her laws. Whereupon the aforeſaid Attorney- P 
general of the ſaid lady the now Q. for the ſaid lady the 4 
Queen prayeth the advice of the court in the premiſes : p 
and that the aforeſaid Porter and Cockain come here to 
anſwer the ſaid Jady the Queen in the premiſes : upon which 
it is awarded to the Sher. of L. that the ſaid J. Porter and 
Henry Cockain be attached by their bodies, whereſoever, 
EK. to anſwer to the ſaid lady the Q. in the premiſes, &c. 
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And it is commanded to the aforeſaid Sheriffs of the ſaid 
city of London, that they attach the faid John and Henry 
in form aforeſaid, ſo as, &c. in eight days of the Purification 
of the blefſed Mary the Virgin in this term : before which 
day, that is to ſay, the 4th day of Feb. in the ſaid year, the 
aſoreſ. J. Porter, here in court being found, and of the pre- 
miſes by the Barons here being ſpoken to, is for the ſaid pre- 
miſes committed to the priſon of the lady the Q of the Fleet, 
there to ſtay until, &c. And preſently the ſame day the ſaid 
J. Porter was brought hither to the bar by the warden of 
the priſon aforeſaid, and by favour of the court was let to 
bail to H. Cockain of the pariſh of All Saints, Barking, in 
the ward of the Tower, London, and Robert Dodd of the 
pariſh of St. Buttolph without Aldgate, London, that is to 
ſay, to every of them body for body, until the next day, and 
ſo from day to day, and from term to term, until, &c,. By 
pretext of which bail, the ſaid J. Porter, from the priſon 
aforeſaid is delivered, and thereupon came then here the ſaid 
J. Porter and H. Cockain, that is to ſay, the faid J. Porter 
in his proper perſon, and the aforeſaid H. Cockain by Arthur 
Salway his attorney, ſpecially admitted by the favour of 
the court, and pray, &c. the hearing of the information a- 
foreſ. And it is read unto them; which being read, heard 


and by them underſtood, the ſaid J. Porter and Henry com- 


plain that they by colour of the premiſes in the information ſpe- 
cified, are grievouſly troubled and diſquieted, and that not 
juſtly, becauſe proteſting, that the information afore- 
ſaid, and the matter in the ſame contained, are not ſuf. 
ficient in law, to which they have not neceſſity nor by the 
law of the land are bound to anſwer ; yet for plea, as to 
the force and arms, and what is contrary to the peace of 
the ſaid lady the Queen, or in contempt of the ſame lady 
the Queen, the faid J. Porter and Henry fay, that they are 
in nothing thereof guilty, nor either of them is guilty. And 
of this they put themſelves upon the country : and the a- 


-forefaid Attorney-general likewiſe, and as to the entry, in- 


truſion, and ingreſs into all that the aforeſaid key and wharf, 
called the Old Wool-key, and the aforeſ. meſſuages, buildings, 
and other premiſes with the appurt. in the informat. above ſpe- 
cified ſuppoſed to be done, the faid J. P. and H. fay, that the 
ſaid lady the now Q. them the ſaid J. Po. and H. or either 
of them thereof ought not to ſue or trouble; becauſe they ſay, 
that long before the aforeſ. 26 day of Jan. in the ſaid informat. 
mentioned, one the Lady Avice Knevet widow, late the wife of 
Nich. Gibſon of London, grocer, was ſeiſed of and in all that 
aforeſaid key and wharf, and other the premiſes with the 
appurt. in the ſaid informat. ſpecified, in her demeſne as of 
fee, and fo being ſeiſed, the faid Lady Avice long before the 
ſaid time in which it is ſuppoſed he ſaid entry, intruſion and 
ingreſs to be done, that 1s to = the 13th day of April 
In 
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in the 3d year of the reign of the lord Fd ward the 6th, late K. of 
England, at London, in the pariſh of All Saints, Barking, a- 
foreſaid, in the ward of the Tower of London, demiſed all that 
the aforeſaid key and wharf, and other the premiſes with 
the appurtenances, to one Bartholomew Gibbs, to have to 
him and his aſſigns, from the feaſt of the Birth of our Lord 
in the year of our Lord 1566, from thence next enſuing, un- 
to the end and term of 40 years, from thence next follow- 
ing and fully to be ended ; = virtue of which demiſe, the 
aforeſaid Bartholomew, after the aforeſaid feaſt of the 
Birth of our Lord in the aforeſaid year of our Lord 
1566, and before the aforeſaid time in which, &c. entered, 
and was thereof poſſeſſed, and ſo being thereof poſſeſſed, 
the ſaid Bartholomew, before the ſaid time in which, &c. that 
is to ſay, the 1ſt day of Jan. in the year of our Lord 1552, 
at London aforeſaid, in the pariſh and ward aforeſaid, made 
his teſtament and laſt will in writing, and of the ſame his 
teſtament and laſt will made and conſtituted one Alice bis 
then wife his executrix; and afterwards the ſaid Barthol. 
the ſame day and year there dyed, of ali the aforeſ. key and 
wharf, and other the premiſes with the appurtenances poſ- 
ſefled; after whoſe death, and before the ſaid time in which, &c. 
the ſame Alice taking upon her the charge and execut. of 
the teſt. and laſt will aforeſaid, into all the aforeſaid key and 
wharf, and other the premiſes with the appurt. entred, and 
was thereof poſſeſſed, and ſo being thereof poſſeſſed, the 
ſame Alice, before the ſaid time in which, &c. that is to ſay, 


the 4th day of May in the iſt year of the reign of the late Q. 


Mary, at London, in the pariſh and ward aforeſaid, took to 
huſband one T ho. Wilcox, by which the faid Tho. and Alice, 
in the right of the ſaid Alice, were of all that the aforeſaid 
key and wharf, and of other the premiſes with their ap- 
urtenances poſſeſſed; and fo thereof being poſſeſſed, the ſaid 
o. Wilcox and Alice, before the ſaid time in which, &c. that 

is to ſay, the 16 day of Nov. in the 1ſt and 2d years of the reign 
of the lord Philip and the lady Mary, late K. and * 
England, at London, in the pariſh and ward aforeſaid, by their 
writing ſealed with their ſeals, and here into court brought, 
whoſe date 1s the ſame day and year, gave and granted, ail 
their eſtate, right, title, intereſt, and term of years, which 
they the ſaid Tho. and Alice then had to come, of and in all 
that the aforeſaid key and wharf, and the reſt of the pre- 
miſes aforeſaid with their appurtenances, by reaſon of the 
execut. of the teit. of the aforeſaid Barth. Gibbs aforeſaid, 
to one John Haynes: by virtue of which gift and grant, the 
ſame John Haynes, before the ſaid time in which, &c, into all 
that the aforeſaid key and wharf, and other the premiſes 
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with the appurtenances entred, and was thereof poſſeſſed, 
and fo being thereof poſſeſſed, the ſaid J. Haynes, before the 
ſaid time in which, &c. that is to ſay, the 21ſt day of De- 
cemb. in the year of our Lord 1550, at London in the pariſh 
aforeſ. did make his teſt. and laſt will in writing, and by the 
ſame deviſed and bequeathed the premiſes to one Joice then 
his wife, and thereof made and conſtituted, the ſaid Joice, then 
his wife, his executrix, and afterwards the fame day and 
year, there of all the aforeſaid key and wharf, and other the 
premiſes with the appurt. died poſſeſſed : after whole death, 
and before the ſaid time in which, &c. the aforeſaid Joice, tak- 
ing upon her the burthen of the execution of the teſtam. and 
laſt will of the aforeſaid J. Haynes, into all the aforeſaid key and 
wharf, and other the — with the appurt. entred, and 
was thereof poſſeſſed, by virtue of the execut. of the ſame 
teſtam. and laſt will of the aforeſaid J. Haynes, and ſo being 
thereof poſſeſſed, the ſaid Joice before the ſaid time in which, 
&c. that is to ſay, the 6th day of Octob. in the 31ſt year of the 
reign of the ſaid lady the now Queen at London, in the 
ariſh and ward aforeſaid, took to huſband the aforeſaid John 
— by which the ſaid J. Porter was, and yet is thereof, 
poſſeſſed: by reaſon whereof the ſame J. Porter in his own 
right, and the aforeſaid H. Cockain, as ſervant to the ſaid J. 
and by his commandment into all the aforeſaid key and 
wharf, and other the premiſes with the appurt. in the ſaid 
informat. ſpecified, at the ſaid time in which, &c. entred, and 
the iſſues and profits thereof for the whole time in the ſaid 
informat. ſpecified took and had, and do yet take and have, 
as to them it was and is lawful ; without this, this the ſaid 
J. Porter, in and upon the poſſeſſion of the ſaid lady the 
now Queen, of the aforeſaid key and wharf, with the ap- 
purt. in the ſaid informat. mentioned, or any part thereof in- 
truded, or either of them did intrude in manner and form as 
in the ſaid informat. above is ſuppoſed : and without this, 
t the aforeſaid key and wharf, and other the premiſes 
with the appurtenances in the ſaid informat. mentioned, or 
any parcel thereof, the ſaid 26th day of January in the 34th 
year aforeſaid, in the ſame informat. mentioned, or ever be- 
fore, or after, ſtood, or were, or was in the hands and poſ- 
ſeſſion of the ſaid lady the now Queen, in manner and form 
as in the ſaid information is before ſuppoſed. And alfo 
without this, that there is any record, roll, or remem- 
brance in the court of the Exchequer here, beſides the 
record of the information aforeſaid, by which it may 
appear the aforeſaid key and wharf, and other the 
premiſes, or any parcel 2 wich the appurtenances, 
2 to 
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to be, or of right ought to be, in the hands and poſſeſſion of the 
faid lady the now Q. all and fingular which things the ſaid J. P. 
and H. Cockain are ready to verifie, as the court here, &c. 
whereupon they pray judgment, and that they as to the premiſes 
from this court may be diſmiſſed, &c. and each of them be 
diſmiſſed, &c. And becauſe the court will adviſe of the plea 
aforeſaid, until, &c. further day is given here to the aforeſ. ]. 
Porter and H. Cockain, in the ſame ſtate as now it is, until to 
15 days of Eaſter; at which day the aforeſ. John and Henry 
came here as before: and the aforeſ. J. Popham Eſq. Attorn. 
Gen. of the lady the now Q. who proſecutes for the ſaid lady the 
Q. preſent here in court, at the ſame day in his proper perſon, 
proteſting, not acknowledging any thing in the plea of the 
ſaid J. Porter and H. Cockain, by them before pleaded, to be 
true in manner and form as the faid J. Porter and H. Cockain 
in the plea of the ſaĩd J. Porter and H. Cockain, by them above 
pleaded, to be true in manner and form as the ſaid J. Porter 
and H. Cockain in their plea aforeſ. above have pleaded ; yet 
for replicat. the ſame” Attorn. of the ſaid lady the now Q. for 
the ſaid lady the % ſaith as he formerly ſaid, that the afore- 

d H. Cockain in and upon the poſſeſſion of 
the ſaid lady the now Q. of the aforeſ. key and wharf, called 
the Old Wool-key, and other the premiſes in the information 
aforeſaid ſpecified, entred, intruded, and made entry in man- 
ner and form, as in the informat. aforeſ. above is alledged. And 
this the ſame Attorn. of the ſaid lady the Q. for the ſaidꝰlady the 
Q. prayeth that it may be inquired of by the country; and the 
ſaid defendants ſay as beſore, and pray likewiſe; thereſore 
let inquiſition be made thereof, &c. and it is commanded to the 
Sher. of London, that they do not omit, &c. and that they cauſe 


to be here from Eaſter- day in one month in this ſame term, 12 


free and lawful men of his balywick, of the neighbourhood of the 
pariſh of All Saints, Barking, in the city of London aforeſaid, 
whereof each, &c. by whom, &c. and who neither, &c. to re- 
cogniie in the premiſes. And the ſame day is given here to 
the ſaid J. Porter and H. Cockain, at which day the ſaid John 
and Henry came here as before, and the Sheriffs, that is to 
ſay, Will. Rider and Benedict Burnham returned the writ a- 
foreſaid, together with the panel of the names of the jurors 
which are in the file of writs, executed for the Q. of this 34th 
year of the reign of the ſaid lady the now Q. with the Re- 
membrancer of London. And the jurors did not appear, there- 
fore it was commanded the Sher. that they diſtrain the jurors 
by their lands, &c. ſo that, &c. in 8 days of the Holy Trinity, 
or in the mean time, be before the beloved and faithful to 
the lady the Q. Rog. Manwood Knt. Ch. Bar. of this Ex- 
cheq. at Guildhall of the city of London aforeſ. upon Friday 
the 26th day of May in the 34th year of the ſaid lady the 
now Queen, in the afternoon of the ſame day, if he ſhall 
Qirlt come thither. And it is ſaid to the aforeſaid J. Porter, 
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and H. Cockain, that they expect their day before the aſore - 
ſaid Chief Baron, at the ſaid day and place, and that they be 
here at the ſaid 8 days of the Holy Trinity, to hear their judg- 
ment, if, &c. at which day the ſaid J. Porter and H. Cockain 
came here as before, and the aforeſaid. Chief Baron, before 
whom, &c. delivered here, the tenor of the record aforeſ. in 
form aforeſ directed, which is amongſt the inquiſitions and 
extents of this year, viz. of the 34th of the reign of the now 
Q. with this remembrance indorſed thus: ſſ. Afterwards, 
that is to ſay, the day and place within contained, before Rog. 
Manwood Knt. Ch. Baron of the Excheq. of the faid Jady 
the Q. came as well the within named John Popham, who 
proſecutes for the ſaid lady the Q as the faid within writ- 
ten J. Porter and H. Cockain in their proper perſons, and the 
jurors of the jury whereof 'within mention is made, being call- 
ed, ſome of them came, and ſome of them did not come, as it 
appeareth in the panel, &c. and ſome of them now appear- 
ing, that is to ſay, Roger Taſker, Humphry Street, George 
Gunbey, Tho. Cox, 'Tho. Langhorn, Jo. Eaton, Will. Fruit, 
and Jo. Mothe, /upon the jury aforeſaid are ſworn ; and be- 
cauſe the reſt of the jurors of the ſaid jury did not appear, 
therefore others of the ſtanders by, by the Sheriffs of the 
county aforeſaid, to this choſen, at the requeſt of the ſaid J. 
Popham, who, &c. and by the command of the aforeſaid Ch. 
Baron were new put, whoſe names to the panel within writ- 
ten are filed, according to the form of the ſtatute in ſuch cafe 
lately made and provided. And the jurors ſo a-new put, that is 
to ſay, Tho. Wiggs, Henry Ayleward, Ralph Baily, and Cut- 
bert Booth, being called, likewiſe came, who to ſpeak the 
truth of the matter within contained, together with the other 
Jurors aforeſaid firſt impanelled, elected, tried, and ſworn, 
do ſay upon their oath, that Jong before the aforeſ. time 
of intruſion aforeſaid above ſuppoſed to be done, one Nich. 
Gibſon was ſeized of and in the wharf and tenem. aforeſaid, 
with the appurt. in the informat, aforeſaid ſpecified, in his 
demeſne as of fee, and the wharf and tenem. aforeſ. held of 
the lady the Q. in ſocage, that is to ſay, of his free burgage 
of the city of London by fealty only; and ſo being thereof 
ſeiſæd, the ſaid Nich. afterwards, and before the ſaid time of the 
intruſion aforeſaid, &c. that is to ſay, the 23d day of Sept, 
in the 32d year of the reign of the lord Henry the 8th, 
late King of England, at London, in the pariſh of St. 
Dunftan in the Eaſt, made his teſtament and laſt will in 
writing, and conſtituted and ardained one Avice then his 
wife, executrix of his ſaid will, and by his faid will be- 
queathed and deviſed, amongſt other things, the wharf 
aud tenements aſoreſaid, with their appurtenances, to the 
aforeſaid Avice and her heirs, in theſe Engliſh words, and 
in form following, that is to fay, © In the name of God Amen, 

D 3 « I Nicho- 


* 4 


19 


4 

il 

l 

: 

1 
's þ 
iy 

: 

1 
: 

/ 


40 
40 
T 
gc 


Pleadings in PorTER's Caſe, Part J. 


& I Nicholas Gybſon, citizen and grocer of London, 
whole of mind and of perfect remembrance, albeit fick 
of body, make this my preſent laſt will and teſtament, 
as well concerning the order and diſpoſition of my goods, 


chattels, and other things moveable, as of my lands and 


tenements, rents, reverſions, and ſervices, and heredita- 
ments whatſoever. Firſt, I give and bequeath my ſoul 
unto Almighty God my Maker, Redeemer, and Saviour, 
and my body to be buried where it ſhall pleafe God, aſter 
the ſaid diſcretion of my well-beloved wife Avice Gybſon 
my ſole executrix under written, whom I put in ſpecial 
truſt, that ſhe ſhall ſee theſe things hereafter declared to 
be well and truly executed, done, and declared, and per- 
formed, as hereafter ſhall be recited : unto whom I alſo 
give and bequeath all my goods, chattels, debts and other 
things as well moveable as unmoveable, rea! and perſonal 
lands and tenements, rents, reverſions, ſervices, and 
all mine other profits, commodities, and other heredita- 
ments whatſoever, with all and ſingular the appurtenan- 
ces: to have and to hold, poſſeſs and enjoy all and ſingular 
my ſaid lands and tenements, rents, reverſions, and 
ſervices, with the appurtenances, goods, chattels, and 
other things, and all and ſingular other the premiſes, 
with the appurtenances, unto the ſaid Avice Gybſon, her 
heirs, executors, adminiſtrators and aſſigns for ever, 
upon condition following: that is to ſay, where it hath 
pleaſed God to put me the ſaid Nicholas Gybſon in mind to 


 edify divers meaſes, manſions, and places convenient for 


a free ſchool, the maſter of the ſame, and certain bead- 
men and beadwomen, and that the ſame cannot be eſtabliſh- 
ed to continue without great charges to be imployed and 
beſtowed upon the ſame, and allo lands and tenements, 
and other hereditaments, to be aſſured, for the continuance 
of the ſame, I will and declare by this my laſt will and 
teſtament, that the ſaid gift, legacy, and bequeſt of 
my lands and tenements, goods, chattels, and other 
things aforeſaid, ſhall enure and take effect by reaſon 
hereof unto my ſaid wife, upon condition following: 


that is to a that my ſaid wife, by the advice of 


learned counſel, in all convenient ſpeed after my de- 
ceaſe, ſhall aſſure, give and grant all my ſaid lands and 


© tenements 
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« tenements, and other hereditaments whatſoever for the 
«© maintenance of the ſaid free-ſchool, alms-men, and alms- 
« women for ever, if it ſhall pleaſe God that my faid wife 
« Avice Gybſon ſhall have all the iſſues, revenues, and pro- 
« fits yearly coming, ariſing, and growing of the premiſes 
© during her natural life, bearing the charges for the keep- 
te ing of the ſaid ſchool, beadmen and bead women, and other 
& charges, for the maintenance of the premiſes, in manner 
“ and form as I the ſaid Nicholas Gybſon have kept and 
« maintained the ſame, and as the ſame is now kept and 
„ maintained, without any diminution in any wiſe : which 
& Avice Gybſon I make my ſole executrix of this my preſent 
« teſtament and laſt will. Theſe being witneſſes, Thomas 
« Ruſhton Serjeant at the Law, William Gunſton Eſq. Tho- 
©« mas Wood cooper, Thomas Reynolds clothworker, and 
« John Bucklowe ſcrivener. In witneſs whereof | have here- 
© unto put my ſeal. Given the 23d day of September in the 
« year of our Lord God a thouſand five hundred and forty, 
« and inthe two and thirtieth year of thereign of our ſovereign 
lord King Henry the Eighth ;” as by the faid will more 
fully appeareth. And afterwards the ſaid Nicholas Gybſon 
at London, in the pariſh of St. Dunſtan in the Eaſt aforeſaid, 
the 6th day of Octob. in the 32d year of the reign of the ſaid 
Henry the 8th late King of England aforeſaid, died of ſuch 
his eſtate ſo ſeiſed, of the wharf and tenements aforeſaid, with 
the appurtenances, without iſſue of his body begotten: after the 
death of which ſaid Nicholas, the aforeſaid Avice, in the afore- 
ſaid pariſh of St. Dunſtan, took upon her the burthen of the 
execution of the teſtament aforeſaid, and before the a- 
foreſaid time of the intruſion aforeſaid, &c. entered into 
the wharf and premiſes, and was thereof ſeiſed as the law 
requires: and ſhe the ſaid Avice being by virtue of the 
ſaid teſtament ſo thereof ſeiſed, ſhe the ſaid Avice, before 
the aforeſaid time of intruſion aforeſaid ſuppoſed, that is 
to ſay, the 13th day of April in the third year of the reign 
of the lord Edward the 6th, late King of England, at Lon- 
don, in the pariſh of All Saints, Barking, aforeſaid, demiſed 
the wharf and tenements aforeſaid, with the appurtenances, 
to one Bartholomew Gibbs, to have, and to occupy, to 
him and his aſſigns, from the feaſt of the Birth of our 
Lord, which then ſhould be in the year of our Lord 1566, 
until the full end of the term of 40 years, from thence next 
following and fully to be ended. By virtue of which demiſe, 
the ſame Bartholomew was of the intereſt of the term aſoteſ. 
poſſeſſed, and fo thereof being poſſeſſed, the ſaid Bartholomew 
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before the ſaid time in which, &c. that is to ſay, the iſt day of 
January in the year of our Lord 1552, at London, in the pariſh 
of All Saints aforeſaid, made his teſtament and laſt will in 
writing, and conſtituted and ordained one Alice, then his 
wife, his executrix of his ſaid laſt will and teſtament. And 
afterwards the ſaid Bartholomew then and there died of ſuch 
his eſtate poſſeſſed, of the wharf and tenements aforeſaid, with 
theappurtenances; after whoſe death, and before the ſaid time in 
which, &c. the ſaid Alice took upon her the burtbhen of the ex- 
ecution of the teſtament aforeſaid, in the aforeſaid pariſh of 
All Saints, Barking, and was of the intereſt of the term afore- 
ſaid, of 40 years poſſeſſed, as executrix of the teſtament of the 
{xid Bartholomew, and ſo thereof being poſſeſſed, the ſaid Alice, 
before the ſaid time in which, &c. at London, in the pariſh 
of AllSaints, Barking, aforeſaid, took to huſband one Thomas 
Wilcox, by which the ſaid 'Thomas and Alice, before the ſaid 
time in which, &c. were of the intereſt of the aforeſaid term of 
40 years, of and in the wharf and tenements aforeſaid, with the 
appurtenances poſſeſſed; and the ſaid Thomas and Alice fo 
thereof being poſſeſſed, before the ſaid time in which, &c. 
that is to ſay, the 16th day of Novemb. in the 2d year of the 
reign of the lady Mary, late Queen of England, at London, 
in the pariſh of All Saints, Barking, aforeſaid, granted all 
their eſtate, intereſt, and term of years, which they then had, 
of and in the wharf and tenements aforeſaid, wich the appur- 
tenances, to one John Haynes. By virtue of which grant, 
the ſaid John Haynes was of the intereſt of the aforeſaid term 
of 40 years, of and in the wharf and tenements aforeſaid, 
with the appurtenances poſſeſſed; and fo thereof being poſſeſſed, 
the ſame John Haynes, before the ſaid time in which, &c. 
that is to ſay, the 21ſt day of Decemb. in the year of our Lord 
1559, at London, in the pariſh of All Saints, Barking, a- 
foreſaid, made his teſtament and laſt will in writing, and 
made and- ordained one Joyce, his then wife, his executrix 
of his ſaid laſt will, and by the ſame his will willed and 
bequeathed all his eſtate, intereſt, and term of years, 
which he then had of and in the wharf and tenements 
aforeſaid, with the appurtenances, to the ſaid Joyce. And 
afterwards the ſaid John Haynes, at London, in the pariſh 
of All Saints, Barking, aforeſaid died, of ſuch his cſtate of 
and in the wharf and tenements aforeſaid, with the ap- 
purtenances, poſſeſſed. After whoſe death, the ſaid Joyce 
took upon her the burthen of the execution of the teſta- 
ment aforeſaid, and was of the intereſt of the aforeſaid 
term of 40 years, of and in the wharf and tenements afore- 
ſaid, with the appurtenances, poſſeſſed ; and ſo thereof being 
poſſeſſed, the ſaid Joyce, beſore the ſaid time in which, &c. 
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at London, in the pariſh of All Saints, Barking, aforeſaid, took to 
huſband the aforeſaid John Porter, by which the ſaid John Por- 
ter and Joyce were of the intereſt of the aforeſaid term of 
40 years, of and in the wharf and tenements aforefaid, with 


the appurtenances, poſſeſſed. And the jurors aforeſaid further 


ſay upon their oath, that one John Gybſon is couſin and heir 
of, the ſaid Nicholas Gybſon, that 1s to ſay, ſon and heir of 
Hugh Gybſon deceaſed, brother and heir of the ſaid Nicholas 
Gybſon; and that the ſaid John Gybſon, before the ſaid time in, 
&c. that is to ſay, the 24th day of January in the 34th year of 
the reign of the lady the now Queen, entered into the 
wharf and tenements aforeſaid, with the appurtenances, 
claiming the ſame wharfs and tenements aforeſaid, with the 
appurtenances, by force of the teſtament and laſt will of the 
{aid Nicholas Gybſon, by pretence of forfeiture, and by reaſon 
of the condition in the ſaid laſt will before ſpecified, by the 
aforeſaid Avice, in her life forfeited and broken, and was 
thereof ſeiſed in his demeſne as of fee; and ſo thereof being 
ſeiſed, the ſaid John Gybſon, belore the aforeſaid time in which, 
&c. that is to ſay, the 25th day of January in the 34th year 
of the reign of the ſaid lady the now Queen, by his writing 
indented, bearing date the ſame day and year, in the court 
of the ſaid lady the Queen of fer Chancery at Weſtminſterz 
being in due manner inrolled, and to the aforeſaid jurors in 
evidence ſhewed, bargained, granted, and fold the wharf and 
tenements aforeſaid, with the appurtenances, to the ſaid lady 
the now Queen, to have and to hold to the ſaid lady the 
now Queen, her heirs and ſucceſſors for ever. By pretext of 
which grant, bargain, ſale, and inrolment, the ſaid lady the 
now Queen was of the wharf and tenements aforeſaid, with 
the appurtenances, ſeiſed in her demeſne as of fee in the 
right of her crown of England; and the ſaid now Queen ſo 
thereof being ſeiſed, the aforeſaid John Porter claiming the 
wharf and tenements aforeſaid in his own right, and the a- 
foreſaid Henry, as ſervant of the ſaid John Porter, and by his 
commandment at the aforeſaid time in which, &c. into the 
wharf and tenements aforeſaid, with the appurtenances, upon 
the poſſeſſion of the ſaid lady the now Queen thereof entered 
and made ingreſs; but whether upon the whole matter afore- 


ſaid, by them the jurors in form aforeſaid found, the aforeſaid ' 


entry of the aforeſaid John Porter and Henry into the wharf 
and tenements aforeſaid, with the appurtenances, be an in- 
truſion upon the poſſeſſion of the ſaid lady the Queen of the 
wharf and tenemeats aforeſaid, or not, the ſaid jurors thereof 
pray the advice of the ſaid Court of Exchequer, here, &c. And 
if upon the whole matter aforeſaid, by them the jurors in form 
aforeſaid found, it ſhall ſeem to the ſaid Barons and Court here, 
that the aforeſaid entry of the aforeſaid John Porter and 
Henry, into the wharf and tenements aforeſaid, with the ap- 
purtenances, be and ought be adjudged an intruſion upon the 
poſſeſſion of the ſaid lady the Queen; then the ſaid jurors 
ſay upon their oath, that the aforeſaid John Porter and 
Henry in and upon the poſſeſſion of the ſaid. lady the now 
Queen, of the aforeſaid key and wharf, called the Old You 
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and other the premiſes in the information above alledged, 
entered, intruded, and made ingreſs in manner and form, as in 
the information aforeſaid above is alledged. And if upof the 
whole matter aforeſaid, by them the jurors in form aforeſaid 
found, it ſhall ſeem to the Barons and Court here, that the a- 
foreſaid entry of the aforeſaid John Porter and Henry into 
the wharf and tenements aforeſaid, with the appurtenances, 
be not, nor ought to be adjudged an intruſion upon the poſ- 
ſeſſion of the ſaid lady the Queen, of the aforeſaid wharf and 
tenements aforeſaid, with the appurtenances; then the 


ſame jurors ſay upon their oath, that the ſaid John Porter 


and Henry in and upon the poſſeſſion of the ſaid lady the 
now Queen, of the aforeſaid key and wharf, called the Old 
Wool-key, and other the premiſes in the ſaid informat. above 
alledged, did not intrude and make entry in manner and form, 


as in the informat. aforeſaid above is alledged. And becauſe 


the Court here will further adviſe of the premiſes before, &c. 
day is given here to the ſaid John Porter and Hen. Cockain, in 
the ſame ſtate that now is, until in 8 days of St. Michael, be- 


fore which day, that is to ſay, on the morrow of St. Michael in 


the 34th year of the _ of the lady the now Queen, the 
procels aforeſaid, with all things rouching the ſame, by the 
writ of the lady the now Queen, of Common Adjournment, 
under her great ſeal of Engl. bearing date at Weſtm. the 23d 
day of Septemb. in the 34th year of the reign of the ſaid lady 
the now Queen aforeſ. to the aforeſ. Treaſurer and Barons of 
the Exchequer directed, which is inrolled elſewhere in the 
remembrances of this Exchequer, of the aforeſaid 34th year 
of the ſaid now Queen, that is to ſay, amongſt the records of 
this Exchequer, of the term of St. Michael, Rot. on the part 
of this Remembrancer, until a month of St. Michael then next 
following; at which day, the ſaid proceſs aforeſaid, with all 
things touching the ſame, by another like writ of Common Ad- 
journment, bearing date at Hampton Court the 25th day of 
Octob. in the 34th year aforeſaid, and amongſt the records of 
the ſaid term of St. Michael, in the roll aforef, with the part 
of the Remembrancer aforeſ. likewiſe inrolled, were further 
adjourned until the morrow of All Souls, from Weſtm. aſoreſ. 
unto the caſtle of the lady the Q. of Hartſord, in the county 
of Hartford. And the ſame day is given here to the aſoreſ. 
John Porter and Hen. Cockain; at which day the ſaid John 
and Henry come here as before. And the verdict doc 
ſeen, and the other premiſes by the Barons here, and ma- 
ture deliberation thereof amongſt them being had ; becauſe 


upon the whole matter aforeſ. by the jurors aſoreſ. in form 


aforeſ. found, it ſeems to the Barons here, that the entry of 
the aforeſ. John Porter and Hen. Cockain, into the wharf and 
tenements aforeſ. with the appurtenances, is an intruſion up- 
on the poſſeſ. of the ſaid lady the Q. of the ſame wharf and 
tenements aforeſ. therefore it is granted by the ſame Baron 

that the aforeſ. J. Porter and H. Cockain, of the aforeſ. entry, 
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intruſion, and ingreſs in and upon the poſſeſſion of the ſaid 
lady the Queen, of the aforeſaid key and wharf and o- 
ther the premiſes, be convicted, and either of them be 
convicted; and that the aforeſaid wharf and tenements, 
with the appurtenances, be taken into the hands of the 


ſaid lady the now Queen, &c. And that the ſaid John 
Porter and H. Cockain be attached by their bodies where- 
ſoever, &c. to make a fine (a) for the contempt aforeſaid, 
&c. And further, to do what to the court, &c, 
commanded to- the Sheriffs of London, that they attach 
them in form aforeſaid, ſo that, &c. in the eighth day of 
St. Hilary, before which day, that is to ſay, the 28th 
day of November in the 35th year of the now Queen, the 
proceſs aforeſaid, together with all things touching the 
premiſes were further adjourned by another writ of Com- 
mon Adjournment, under her great ſeal of England, to the 
Treaſurer and Barons of the Exchequer directed, which is 
inrolled elſewhere in the remembrances of this Exchequer, 
of the 34th year of the now Queen, and beginning the 
35th, that is to ſay, amongſt the records of Michaelmas 
term Rot. 2. with the ſaid Remembrancer from the aſore- 
ſaid caſtle of Hartford, unto Weſtminſter aforeſaid. At 
which day the faid John Porter and Henry Cockain, at 
Weſtminſter aforeſaid came here as before, and the Sheriffs 
did not return the writ ; yet the aforeſaid John Porter 
and Henry Cockain, at the ſame time came here as be- 
fore, and for the premiſes ſubmitted themſelves to the fa- 
vour of the court, and that they might not be further in 
the premiſes troubled, prayed with the favour of the 
Court to be admitted to make a reaſonable fine, with the 


lady the Queen in the premiſes, which by the Court 


here is granted to them. And upon this, by pretext of a 
writ of the ſaid lady the Queen, of her privy ſeal, to the 
Treaſurer, Chancellor, and Barons, and other' officers of 
this Court of Exchequer, in the ſecond year of this Queen, 
that is to ſay, amongſt the writs directed to the Barons, 
and in the term of Eaſter, in this Exchequer inrolled, re- 
maining with the Remembrancer of the Queen, of perſons 
to be admitted by the aforeſaid Treaſurer, Chancellor, Ba- 
rons, and other officers of this Exchequer, according to 
their diſcretions they are admitted to make ſuch fine, &c, 
according to the tenor of the aforeſaid writ; and they 
made a fine in the premiſes, as is contained in theſe re- 
membrances, that is to ſay, amongſt the fines of this 
term, remaining on the part of the Remembrancer of 
the Queen; by reaſon of which fine it is granted by the 
Barons here, that againſt the aforeſaid John Porter and 
Henry Cockain, for the contempt aforeſaid, there be not 
here further execution made, &c. | 
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PORTER's Caſe. 


QUEEN and PORTER. 
Mich. 34 & 35 Eliz. 


N an information of intruſidn in the Exchequer againſt 

John Porter and others, for an intruſion into a wharf, 
and a houſe called the Wool-key in London, and on it- 
ſue joined upon en intry/it, the jury gave a ſpecial ver- 
dict to this effect: Nicholas Gibſon was ſeiſed of the wharf 
and houſe aforeſaid, and held them in free burgage. And 
24 Sept. 32 H. 8. by his laſt will in writing, deviſed the 
ſaid wharf and houſe to Avice his wiſe and her heirs, 
upon the condition following, viz. Upon condition, that 
« where it hath pleaſed God to put me the ſaid Nicholas 


„„ Gibſon in mind to build divers houſes, convenient for a 


cc free-ſchool, the maſter of the ſame, certain beadmen and 
«© beadwomen : and that the ſame cannot be eſtabliſhed to 
* continue without great charges to be employed and be- 
«© ſtowed upon the fame; and alſo lands and tenements, or 
„ other hereditaments to be aſſured for the continuance of 
« the ſame: I will and declare by this my Jaſt will and teſ- 
„ tament, that the ſaid gift of my lands and tenements 
&« ſhall enure, and take effect to my ſaid wife upon condition 
« following: that is to ſay, that my ſaid wife upon advice 
e of learned counſel, in all convenient ſpeed after my de- 
« ceaſe, ſhall aſſure, give and grant all my ſaid lands and 
© tenements for the maintenance and continuance of the 
& ſaid free (b) ſchool, alms- men and alms- women for ever, as 
6 it ſhall pleaſe God. And that my ſaid wife Avice Gibſon 
„ ſhall have all the iſſues and profits yearly coming of the 
« premiſes during her life, bearing the charges of the 
« ſaid ſchool, &c. as the ſame is now kept and maintained.” 
And made the ſaid Avice his wife his executrix, and 
died 6 October 32 Henry 8. after whoſe death Avice 
entered into the wharf and houſe, and was thereof ſeiſed 
accordingly. And afterwards 13 Aprilis, anno 3 E. 6. 

the 
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the ſaid Avice did demiſe the ſaid wharf and houſe to one 


Bartholomew Gibbs from the feaſt of Chriſtmaſs, which 
ſhould be in the year 1566, for forty years; which term 
was by divers mean conveyances conveyed to the ſaid John 
Porter ; and afterwards John Gibſon, couſin and heir to the 
ſaid Nicholas Gibſon, 24 Jan. Anno 34 Eliz. Entred into the 
ſaid wharf and houſe, pretextu forisfaf? & conditionis in dicto 
teftamento ſpeaficat' per pred" Avice in vita ſua forisfa & 


frat, and afterwards 25 Jan. in 34 Eliz. by deed indented 


and enrolled in the Chancery, did bargain, grant, and ſell 
the ſaid wharf and houſe to our ſovereign lady the Queen, 
her heirs and ſucceſſors: by force whereof the Queen was 
thereof ſeiſed in fee, and being ſo ſeiſed, the ſaid John Porter did 
enter upon her, claiming his term aforeſaid. And if the entry 
of the ſaid John Porter was lawful or not, was the doubt; 
which was referred to the conſideration of the court. And 
Mich. 24 & 35 Eliz. at Hertford this caſe was argued by 


Egerton then Ar and Coke Solicitor for the 


Queen, and by Atkinſon and others for the deſendant. And 
on the defendant's part it was faid, firſt, that the ſaid 
condition mentioned in the ſaid will was againſt law, and 
ſo the eſtate of Avice abſolute. Secondly, if her eſtate was 
conditional, yet it did not appear by any thing found by 
the (a) verdict, that the condition was broken. And as to the 
firſt, viz. That the condition was againſt law, it was ſaid 
by the defendant's counſel, that this point reſts only upon 
the conſtruction of the ſtatute of (5b) 23 H. 8. cap. 10. the 
letter of which act, as to this purpoſe, is as followeth : 
% That by reaſon of feoffments, &c. made of truſt, of ma- 
„ nors, &c. to the uſe of pariſh-churches, chapels, church- 
© wardens, guilds, fraternities, commonalties, companies, 
< or brotherhoods erected and made, of devotion, or by com- 
«© mon aſlent of the people without any corporation, &c, 
and to the uſes and intents to have obits perpetual, or 
any continual ſervice of a prieſt for ever, &c. or to any 
* other like uſes and intents, there groweth and ifſueth to 
the King our ſovereign lord, and to other lords and ſub- 
jects of the realm, the ſame like loſſes and inconveni- 
ences, and is as much prejudicial to them, as doth and is 
in caſe where lands be aliened in mortmain. Be it therefore 
enacted, That all and every ſuch uſes, intents, and pur- 
poles, of what name, nature or quality the ſame {hall 
be called, &c. ſhall be utterly void ; and if any perſon in 
6 defraud of this ſtatute, do bind, &c. that then eve- 
** Iy ſuch pain, penalty, craft, colour, and every other 
„thing and things, &c. ſhall be utterly void And that 
„this ſtatute ſhall be always interpreted, &c. moſt bene- 
* ficially to the deſtruction of ſuch uſes, &c. and of all 
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te other like uſes and intents. Provided that this act, &c. ſhall 
& not extend or hinder the uſes as ſhall be declared in writing 
* by the executorsof Robert Jammes, and (a John Terrey, late 
& Aldermen of Norwich, of any lands, &c. to be employed for 


« the diſcharge of tolls and cuſtoms within the ſaid city, at 


« the gates of the ſame, for the diſcharge of poor people 
« within the ſame city, of taxes and tallages, &c. or for 
&« the cleanſing of the ſtreets, &c. or for any of the ſaid 
good purpoles, ſo that the ſame ordinance, &c. be had 
« Kc. within two years next enſuing.” And it is objected, 
that the miſchief before the making of this ſtatute was, 
that when feoffments were made upon truſt and confi- 
dence, that certain companies erected by aſſent, without 
any corporation, ſhall take the profits, &c. the ſame was 
as prejudicial to lords, as alienations in mortmain. For 
the ſtatute of 15 R. II. c. 5. hath provided for feoffments 
made unto the uſe of any body incorporate, as well ſpiri- 
tual as temporal; that ſuch feoffments ſhall be as purchaſes 
made by themſelves. But as it appears by the preamble of the 
ſaid ſtatute of 23 (6) H. 8. feoffments made unto the uſe of 


, companies not incorporate, ,were as prejudicial tg lords as 
C 


alienations in mortmain. And for that reaſon the ſaid act 
of 23 H. 8. made proviſion againſt them. And altho' the 
erection of a grammar ſchool to inſtruct youth, as well in 
good learning as in good manners, was a work of charity, 
and good in itſelf; and fo to maintain and relieve poor men 
and women; yet when feoffments were made to a great 


\ number of perſons to ſuch good uſes, the ſame was as pre- 


; (c) Cro. El. 449. 
4 Co. 113. a 


(4) Poph. 7. 


exception of certain good uſes, as to diſcharg 


judicial to lords for their wards, reliefs, eſcheats, &c. as 
if the feoffment had been made to the uſe of a body cor- 
porate, ſpiritual or temporal, for any good intent or purpoſe. 
And becauſe the benefit of lords was regarded by the ſtatute, 
and it is for their benefit to take away all ſuch uſes, it was 
therefore ſaid, that the ſaid uſes and intents mentioned in the 
faid will were void by the ſaid act of 23 H. 8. 2, The ſta- 


tute ſaith, ſuch uſes, and all other like uſes, intents, &c. 3.The 


intent of the ſaid act was to include good uſes, for at the time 
of the making the ſaid act, the finding of (c) an obit, and the 
ſervice of a prieſt, &c. mentioned in the ſaid act, were ac- 
counted good uſes. 4. It is provided, that the ſaid act ſhall be 
conſtrued as beneficial as may be, for the deſtroying of the ſaid 
uſes, and all like uſes. 5. The laſt proviſo „ eee an 
e the poor citizens 

of Norwich of tolls, cuſtoms. taxes and tallages out of the ſaid 
act, but not ſimply and abſolutely to except them, but to ex- 
cept them /ub modo; that is to ſay, if the ſaid ordinance be 
made within two years following, or otherwiſe to leave the 
ſaid good uſes to be within the general purview of the _ 
act, 
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act, ſtrongly prove (as it was urged) that ſuch good uſes 
were included within the ſaid act; and by conſequence the 


ſaid condition being a penalty added by the teſtator for the 


maintenance of the ſaid uſes, was void by the expreſs words 

of the ſtatute ; and then the entry of the heir of the teſtator 

not lawful. Unto which it was anſwered by the Queen's 

counſel, That our caſe was out of the intent and meaning | 
of the ſaid act of 23 H. 8. for two realons. (a) Firſt, be- (a) Cre. Et, 
cauſe it was not the intention of the ſaid act to extend to — oa de 
ſuch good and charitable uſes, as the uſes in our caſe are. — pod 
For di/tinguenda ſunt tempora, and the time when this was Poph, 8. 
made is to be conſidered. And as to that, firſt, it is well 3 Co. 74. 
known, that before that time all the clergy of England had 
acknowledged king Henry the Eighth, to be ſupreme (6) (5) Co. Lit. 7, 
head of the church of England; and before that time, di- *: — 

vers ſuperſtitions and errors in the Chriſtian religion, which e 
had a pretence and ſemblance of charity and devotion, 

were diſcovered by the light of God's Word; therefore to 

take away ſuch (c) ſuperſtitious uſes, as to pray for ſouls (e) Poph. 8. 
ſuppos'd to be in purgatory, and the like, that ſtatute 4 Co. 106. a, 
made, and not to prohibit the erecting of grammar ſchools, 

and relief for poor men. For no time was ſo (a) barbarous (4) 11 Co. 71. 
as to aboliſh learning and knowledge, nor ſo uncharitable . b. 

as to prohibit relieving the poor. Beſides, it is to be ob- 

ſerved, that this ſtatute doth not make the, feoffment or other 
conveyance void, nor gives the lord any title to enter for 

mortmain (as the ſtatute of 15 R. 2. cap. 5. doth) but 

only makes the uſe void ; ſo that the feoffees ſhall, not- 
withſtanding the declaration of ſuch uſes, be ſeiſed to the 

feoffor and (e) his heirs; and then it cannot be intended (9 = Syd. 47- 
that the deſign of the makers of the ſaid act, was to make 

good and charitable uſes and intents void: and the ra- 

ther, becauſe if the feoffor had reſerved but a /) penny (Ff) Poph. 26. a. 
rent, or had taken a penny in conſideration of the feoft- 5 IG 
ment, then although the ſtatute makes void the uſe ex- 24. a. 2 Ro, 
preſſed, yet the feoffees ſhall be ſeiſed to their own uſe, 787, 788. 
and not to the uſe of the feoffor; in which caſe as 

great loſs would be to the lords of their wards, ' reliefs, 

eſcheats, &c. as if the good uſes had continued: and 
notwithitanding the ſaid act, the feoſſees in ſuch caſe 

might have maintained the good uſes without any pe- 

nalty or danger ; and therefore it ſeemed to them that 

the faid aft of 23 Hen. 8. in making the uſe only 

void, was of little or no effect. They likewiſe ſaid, 

that the ſaid act of 23 Hen. 8. was the firſt act that was 

made againſt ſuperſtitious uſes; and then were the acts 


of 
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of 25, 26 & 28 H. 8. made to aboliſh the vſurped- au- 


(a) Co. Lit. 
342. a. Hob. 
122. Dyer 337. 
pl. 38. Latch 
38. 4 Co. 111. 3. 
Palm. 125. Cro. 
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thority of the Pope, &c. and then the acts of 27 H. 8. 
& 31 H. 8. were made to ſuppreſs abbies, priories, nun- 
neries, &c. And afterwards the ſtatutes of (a) 37 H. 8. & x 
E. 6. for chauntries, colleges, &c. obits and all ſuch ſuper- 
ſtitious uſes, were made; but by none of theſe acts, good 
and charitable uſes (as the uſes in our caſe) are taken 
away, aboliſhed, or made void, but rather by the act 
of 1 E. 6. they are intended to be maintained as ap- 
peareth by the preamble thereof, viz. For the educa- 
tion of youth in virtue and piety at grammar ſchools, 


for the further augmentation of the univerſities, and the 


better proviſion of the poor and ngfdy, which by the 
ſaid act of 1 E. 6. are called good and godly uſes; and 


therefore it ſhall not be intended that ſuch good and god- 


(%) Rob. 123. 


Hard. 396, 434, 
Palm. 125. 


Poph. 8. 


(c) Haid. 375, 
4435 


(4 ) Foph. 8. 
Flowd. 564. a. 


(e Poph. 8. 
11, Co. 71. a. b. 
Co. Lit. 242. a. 


ly uſes were made void by the ſtatute of (5) 23 H. 8. And 
as to the ſaid proviſo for excepting certain good uſes out 
of the ſtatute of 23 H. 8. the ſame was rather to ſatisfy 
ſome burgeſſes of the parliament, who were ignorant in 
the laws, than for any neceſlity, as in the ſtatute of (c) 
5 E. 6. cap. 16. the body of the act extends only to offices 
concerning the adminiſtration” of juſtice, or the King's 
revenue, as Receiver, Controller, Treaſurer, Aulneger, Au- 
ditor, and Surveyor, and yet the Keeper of a Park 1s except- 
ed out of the ſame, more for the (d) ſatisfaction of ſome 
ignorant burgeſſes, than for any neceſſity. And ſo they 
concluded, that good and charitable uſes (not ſavouring of 
any ſuperſtition) as to find grammar ſchools, to relieve 
poor men, or any ſuch good ufe, is not made void by 
the ſaid act of 23 H. 8. but (e) only ſuperſtitious uſes, and 
ſo hath the ſtatute in common opinion been always taken. 
For almoſt all the lands belonging to the towns or boroughs 
not incorporate, are conveyed to ſeveral inhabitants of the 


pariſh, and their heirs, upon truſt and confidence to e.r:- 


ploy the profits to ſuch good uſes, as defraying the tax 
of the town, repairing the highways, . repairing the church, 
maintaining the poor of the pariſh, or ſupporting other 
charges of the pariſh, and no ſuch uſes (although they are 
common almoſt in every town) were ever made void by 
the ſtat. of 23 H. $. And it would be a thing diſhonourable to 
the law of the land, to make ſuch good uſes void, and to 
reſtrain men from giving lands to ſuch good uſes. And 
a caſe reported by Bendlowe, Serjeant at Law, was cited, by 
which it appeareth, that it was holden in the Common Pleas 
in 5 & 6 E. 6. That a feoffment to the uſe of poor peo- 
ple was not within the ſaid act of 23 H.8. And the ſecond 
reaſon that the Queen's counſel gave, was, admitting that 
good and charitable uſes were made void/ by the faid 
act of 23 H. 8. yet the condition is not void, as our cafe 
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is, for he hath deviſed, that his wife ſhall have his lands 
and tenements upon condition that ſhe, by the advice of 
learned counſel in convenient time after his death, ſhall aſ- 
ſure all his lands and tenements for the maintenance and 
continuance of the ſaid free ſchool, and alms-men and alms- 
women for ever; ſo that although the ſaid uſes were prohibit- 
ed by the ſaid act, yet the teſtator hath deviſed, that coun- 
ſel learned ſhould adviſe how the ſaid lands and tenements 
ſhould be aſſured for the maintenance and continuance, &c. 
and that may be adviſed lawfully, viz. firſt to make a cor- 
poration of them by the King's letters patents, and after- 
wards, by (a) licence to aſſure the lands and tenements to 
them. Soif a man deviſe that his executors ſhall by the ad- 
vice of learned counſel convey his lands to any corporation 
ſpiritual or temporal; this is not againſt any act of par- 
liament, becauſe it may be lawfully done by licence, &c. 
And fo doubtleſs was the intent of the teſtator, for he would 
have the land aſſured for the maintenance and continuance 
of the free ſchool and poor for ever, which cannot be done 
without incorporation and licence as is aforeſaid z where- 
fore as the caſe is, this condition is not againſt law; and 


| becauſe it might be lawfully deviſed and done (although the 
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uſe had been prohibited, as it really was not) the wife 
was bound to perform it, quod fuit conceſſum per curiam. 
Thirdly, admitting the uſe was prohibited by the faid act, 
and that the reference to counſel learned would not ex- 
empt the ſame out of the act, yet the Statutes of 32 & 34 
H. 8. of wills have (as it ſeemeth) taken away the force of 
the ſaid act (% 23 H. 8. for the words of the ſtat. of 32 & 34 
H. 8. are, “ That all and every perſon having a ſole eſtate in 
fee ſimple of any manors, &c. ſhall have full and free liberty, 
„power, and authority, to give, diſpoſe, will or deviſe to any 
«« perſon or perſons (c) except bodies politick and corporate, 
by his laſt will and teſtament in writing, or otherwiſe by 
any other acts lawfully executed in his lite-time, all his ma- Py 
«© nors, &c. at his own free will and pleaſure, any law, ſta- 
*« tute, cuſtom, or other thing heretofore had, made, or 
e uſed to the contrary notwithſtanding.” So for as much as 
bodies politick and corporate are only excepted, it ſeems that 
companies not incorporated are defignedly included and not 


=- excepted ; and the rather, becauſe it is ſaid in the end of the 
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clauſe (any law, ſtatute, &c. to the contrary notwithſtanding.) 

And there is not any ſtatute which hath any colour to re- 

ſtrain conveyances cr deviſes to theſe good uſes, but the 

ſtatute of 23 Hen. 8. and therefore that ſtatute is taken a- 

way by the ſaid acts of 32 & 34 Hen. 8. And theſe acts of 
32 & 34 Hen. 8. as to that purpoſe will have a kind and 
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favourable conſtruCtion for the maintenance of learning. and 
ood and charitable uſes. And upon the ſame reaſon it was 
agreed in Mich. 8 & 9 Eliz, reported by the L. Dyer, (a) fol. 
255. b. That the flat, of 1 & 2 Phil. & Mar. ſhall be favour- 
ably expounded. For where a deviſe was made to the ma- 
ſter, fe!lows, and ſcholars of Trinity College in Cambridge 
for finding of certain grammar ſchools, and poor ſcholars, 
&c. that deviſe was held good by the equity of the ſaid act, 
for it} was out of the letter of it, and that for the maintenance 
of learning, and good and charitable uſes, But the ſaid 
acts of 32 & 34 H. 8. have ſufficient words to take away the 
ſaid at of 23 H. 8. (as to the preſervation of good uſes) & 
leges (b) poſteriores priores contrarias abregant; but as to that 
the Barons did not deliver their opinions, becauſe they re— 
ſolved upon the two firſt points. And as to that which was 
ſaid, that the (c) condition, if it was good, is not found to be 
broken, it was ſaid by the Queen's counſel, that it was clearly 
broken by matter apparent in the verdict: for when the wife 
had the eſtate upon condition, that ſhe by the advice of coun- 
ſel learned, in all (4) convenient time ſhall aflure, &c. and the 
jury find that ſhe continued ſeiſed until 3 E. 6. and then 
made the leaſe for forty years, ut ſupra : here appeareth a 
double breach of the condition: 1. That the hath- not made 
the aſſurance in convenient time, for in effect, the jury have 
found that ſhe did not jnake it in eight years. 2. By the 
making of the leaſe ſhe hath (e) diſabled herſelf to perform 
the condition, as Litt. 83 If feoſſce upon ſuch condition take 
a wife, or charge the lands, or bind himſelf in a ſtatute mer- 
chant or ſtaple, theſe are breaches of the condition, and 44 
E. 3. 9. b. & 26 E. 3. 73. accord, a fortiori in this caſt, the 
wiſe by making of the faid leaſe hath broken the condition, 
and therefore the heir of the teſtator hath lawful cauſe of 
entry. And afterwards in that term upon a motion made, 
the Barons ſaid that they were reſolved, 1ſt, that the ſtat. 
of (J) 23 H. 8. did not extend to take away the good and 
charitable uſes in the caſe at the bar: and ſecondly, that 
the condition for the cauſes aforeſaid was broken ; and there- 
upon they commanded the Jaſt Monday of the term, that 
judgment ſhould be entred for the Queen. And the ſame 
day judgment was given in the 2 Bench in the like caſe 
upon the ſaid ſtatute of 23 H. 8. So the law in this caſe 
was reſolved by Sir Roger Manwood and all the Barons of 
the Exchequer, and by Sir John Popham and all the Juſtices 
of the King's Bench, betwixt (g) John Gibbons plaintiff, and 
Thomas Makywade and John Marſton defendants, in an gjec- 
tiene firme of lands in E. in the county of Suffolk, and judg- 
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Note reader, that any man at this day, may (a) give lands, (a) Pult. de 
tenements, or hefeditaments to any perſon or perſons and 74. * 
their heirs, for the finding of a preacher, (%) maintenance of 
a ſchool, relief and comfort of maimed ſoldiers, ſuſtenance of 
poor people, reparation of churches, highways, bridges, caw- 
lies, diſcharging of poor inhabitants of a town of common 
charges; for making of a ſtock for poor labourers in huſban- (% Hob. 136. 
dry, and poor apprentices; and for the marriage of poor vir- 
gins, or for any other charitable uſes, And it is good policy 
upon every ſuch feoffment or eſtate to referve a ſmall rent to 
the feoffor and his heirs, or to expreſs ſome ſuch conſideration 


of ſome (c) ſmall ſum, for the cauſe before rehearſed “. (e) Ant. 24. a. 
SN Ret. 787,733» 
10 Co. 24. a. 


[See the ſtat. 43 Eliz. c. 4. For redreſs of the miſimploy- 34. a, 
ment of lands, &c. given to charitable uſes. But note; all Vide 8 Co. 130. 
ſuperſtitious uſes are void, and given to the king, by ſtat. 1 Ed. 2 2 * 
6. cap. 14. and wherever a uſe is given or deviſed to any per- — — 
ſon or company, which is not a charitable or good uſe in the See 3 Salk. 
eye of the common law, or within the aforeſaid ſtat. of 43 33# & 354. 
Eliz. ſuch uſe ſeems void and of no effect within the ſtat. 23H. _ 4 
8. (qr. 27 H. 8.) cap. 10. 129, 132, &c. 
That uſes are to be directed by the rules of the common 


law, &c. Vide poſt. 126, 129, 133.) | 


H 0b. ibid. 


* But now ſee the Statute of Mortmain, ann 9 Geo. 2. 5 
cap. 36. 
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The Caſe of AL TON Woops. 
Trin. Term. 37 Eliz. Rot. 199. 


In the Exchequer. 


E it remembred, that it is found elſewhere in the 
remembrances of this Exchequer, in the 37th year of 
® i. e. (on the the now Q. Eliz. that is to ſay, amongſt the records of this 
Side.) term of Holy Trinity, with the part * of the Queen's Re- 
membrancer, in theſe words, that is to ſay, Worceſter, iT. 
Memorandum, That Edward Coke Eſq. Attorney-general 
by of the lady the now Q. who proſecutes for the ſaid lady the 
Queen, preſent here in court, the 20th day of June this term, 
in his own perſon for the ſaid lady the Queen, gave the court 
Kelw. 14. b. here to underſtand and be informed, that whereas a (a) wood 
11 Co. 45. b. with the appurtenances, called Alton, otherwiſe Alvington 
* Wood, containing by eſtimation 3000 acres of wood, in Al- 
ton, otherwiſe Alvington, and Rock, in the aforeſaid county 4 

of Worceſter, in the hands and poſſeſſion of the ſaid lady the 

now Queen, the firſt day of October in the firſt year of her 
reign, and long beſore, and continually aſter hitherto were > 

and ſtood, and of right ought to be, and ſtill ought, as in 

the right of her crown of England, as in very many records, 

rolls, and remembrances of this Exchequer, it is evident and 
appeareth upon record: yet one Anne Counteſs of Warwick, | 
Humphry Hill, Richard Buſhopp, and Edward Buſhopp, lit- : 
tle regarding the laws and ſtatutes of the ſaid lady the now 
Queen, but intending the diſinberiſon of the ſaid lady the Q. 
in the premiſes, with force and arms, &c. the firſt day of 
October in the 27th year of the reign of the ſaid lady the 
now Queen, and diverſe days and times between the ſame 
firſt day of Oct. in the ſaid 27th year, and the day of ex- 
hibiting of this information, in and upon the poſſeſſion 
of the ſaid lady the Queen of the premiſes entered, in- 
truded, and made entry, and the iſſues and profits there- 
of coming perceived and had, and as yet do perceive and 8 
have to their own uſes, and the ſame treſpaſs continuing, 
and as yet continuing in contempt of the ſaid lady the now 
Queen, and againſt her laws: whereupon the aforeſaid 
Attorney of the ſaid lady the Queen for the ſaid lady 
: the Queen prays the advice of the court in the premiſes. 
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And the aforeſaid Anne Counteſs of Warwick, Humphry 
Hill, Richard Buſhopp, and Edward Puſhopp come here, to 
anſwer the ſaid lady the Q. of and in the premiſes, as it 
is contained there; and now, that is to ſay, from the day of the 
H. Trin. in three weeks in this term, came here the aforef, 
Rich. Buſhopp, by Arth. Salway, his attorn. to, this, by ſpecial 
favour of the court ſpecially admitted, and prayeth the hear- 
ing of the informat. aforeſaid, and it is read unto him, &c. 
which being read and heard, and by him the faid Rich. fully 
underſtood, the faid Rich. complaineth, that he by colour of the 
premiſes in the informat. aſoreſ. above ſpecified, is troubled 
and unquietted, and that not juſtly ; becauſe, proteſting, 
that the informat. aſoreſ. and matter in the ſame contained, is 
not ſufficient in law, and to which the ſaid Rich. is not ne- 
ceſſitated, nor by the law of the land bound to anſwer in any 
manner ; proteſting alſo that the wood aforef. in the informat. 
aſoreſ. above mentioned, doth not contain, nor at the aforeſ. 
time of the treſpaſs and intruſion aforeſaid above ſuppoſed to 
be done, did contain in it 3000 acres, in manner and form, as 


by the informa. aforeſ. above is ſuppoſed. Yet for plea, the 


ſaid Rich. as to the force and arms, or whatſoever is againſt the 
peace of the ſaid lady the now Q. as alſo the whole treſpaſs, 
contempt, and intruſion, in the informat. aforeſ. above ſpeci- 
fied ſuppoſed to be done, beſides the entry and ingreſs into 
the wood aforeſaid called Alton Wood, otherwite Alvington 
Wood, the 21ſt day of Feb. in the 32d year of the reign of 
the lady the now Q, and from the ſame day, until the day 
of exhibiting of the informat. aforeſ. and beſides the perceiv- 
ing the iſſues and profits thereof by that time coming above 
ſuppoſed, the ſaid Rich. faith, that he in nothing thereof is 
guilty, in manner and form, as by the 3 above 
is ſuppoſed ; and upon this he puts himſeif upon the country: 
and the aforeſ. Attorn. General of the ſaid lady the now Q. 
who for the ſaid lady the Q. in this behalf proſecutes, like- 
wile, &c. therefore let an inquiſit. be made thereof, & c. And 
as to the entry and ingreſs into the wood aforeſ. the aforeſ. 
21ſt day of Feb. in the 32d year aforeſ. and from that day, un- 
til the day of exhibiting of the inſormat. aforeſ. as alſo to the 
taking of the iſſues and profits thereof, by the ſame time 
thereof coming above ſuppoſed to be done, the faid Richard 
faith, that the ſaid lady the now .Q him the ſaid Rich. 
ought not any ways to impeach or trouble for the fame, be- 
cauſe he faith, that long before the aforeſaid time, in whic 1 
it is ſuppoſed the entry, intruſion, and ingreſs aforefaid to be 
done one Anne Counteſs of Warwick widow, ſometime wife 
of Richard ſometime Earl of Warwick, was ſeiſed of the 
manor of Abbotteſley, otherwiſe Abberley, otherwiſe. Abbe- 
deley, with the appurtenances, in the aforeſaid county of 
Worceſter, whereof the aforeſaid wood* in which, &c. 
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then and until the time of the grant hereaſter ſpecified, made to 
Robert Earl of Leiceſter, the 3d day of July in the zoth year of 
Queen Elizabeth, hereafter mentioned, and from the time whereof 
the memory of man then was not to the contrary, was parcel, in 
her demeſne as of fee; and ſo thereof being ſeiſed, levied a fine 
in the court of the lord Henry late King of England the 7th, at 
Weſtminſter in the county of Middleſex, from the day of St. Hil- 
lary in 15 days in the 3d year of his reign, before 'Thomgs Brian, 
Roger Townſend, and John Havgh Juſtices, and other the ſaid 
late King's faithful ſubjects then there preſent, between him the 
lord the King plaintiff, and the aforeſaid Anne ſometime Coun- 
teſs, ſometime wife of the aforeſaid Richard Earl of Warwick, by 


' the name of Anne Counteſs of Warwick, deforceant, of the menor 


aforeſaid, with the appurtenances, whereof, &c. amongſt other 
things, &c. whereof a plea of covenant was ſued between them in 
the ſame court, that is to ſay, that the ſaid Counteſs granted to the 
faid lord the King, the manor aforeſaid, with the appurtenances, 
whereof, &c. and the ſame rendred back to him in the ſame court, 
to have and to hold to the ſaid lord the King, and the heirs 
males of his body begotten ; and if it ſhould happen, that the ſaid 
lord the King ſhould die without heir male of his body begotten, 
then after the deceaſe of the ſaid lord the King, the aforeſaid 
manor, with the appurtenances, whereof, &c. ſhould wholly 
revert to the ſame Counteſs, and her heirs quieted from the 
other heirs of the aforeſaid lord the King, as by the record of the 
aforeſaid fine in the court of the ſaid lady the now Queen, of the 
Bench ad Weſtminſter aforeſaid remaining, more fully appeareth, 
By virtue of which fine, the aforeſaid late King Henry the 7th wes 
ſeiſed of the manor aforeſaid, with the appurtenances, whereof, 


- &c. in his demeſne as of fee-fail, that 1s to ſay, to bim and the 


heirs males of bis body iſſuing, the reverſion thereof to the afore- 
ſaid Counteſs, ſometime wife of the aforeſaid Richard Earl of 
Warwick, and the heirs of the ſaid Counteſs expectant. and the 
faid late King ſo thereof being ſeiſed, and the reverſion thereof to 
the ſaĩd Caunteſs in form aforeſaid expactant, the ſaid Counteſs after- 
wards, and before the time aforeſaid, in which, &c. at Abbottefly, 


ctherwiſeAbberly, in the aforeſ. county of Worceſter, died fo as be- 
fore is ſaid, of the reverſion aforeſaid ſeiſed; after whoſe death 


the reverſion aforeſaid, with the appurtenances, deſcended to one 
Edw. Earl of Warwick, as coufin and heir of the ſaid Countels, 
that is to ſay, ſon and heir of Iſabel, daughter of the ſaid Coun- 
teſs; by which the ſaid Earl was ſeiſed of the reverſion of the ma- 
nor aforeſaid, with the appurtenances, whereof, &c. as of fee and 
right ; and the ſaid Edward, Earl of Warwick, ſo thereof being 
ſeiſed, by an act in parliament of the ſaid late King, holden at 
Weſtminſter the aforeſaid 25th day of Jan. in the 2gth year of his 
reign, amongſt other things, it was enacted by him the ſaid 
late King, by the aſſent of the lords ſpiritual and temporal, 
and the commons in the ſaid parliament aſſembled, and by the 
authority thereof, That whereas Peter Warbeck, with others of 
the aforefaid late King's rebellious enemies and traitors, 

, x in 


Part I. Plead. in the C. of Al TON Woops. 


in a great multitude and number to him aſſociated, entred, 


and arrived in this kingdom, in a certain place called Whiteſ- 


ſonbay, in the pariſh of St. Bercie in the county of Cornwal, 
the 7th day of Septemb. in the 13th year of the reign of 
che. aid late King; and levied war againſt the aforeſaid late 
King, nowithſtanding the aforeſaid Peter in his journey, 
and iſſue to the ſaid falſe and malicious purpoſe was over- 
thrown, and was taken, and by the ſame late King com- 
mitted to the priſon of the Tower of Loncon, where, and 
in which place, the aforeſaid k dw. Earl of Warwick, con- 
federated with the aforeſaid Peter, imagining and intending 
falſly and traiteroufly the death and deitruction of the faid 
late King, and the overthrowing of this kingdom of Engl. 
intending to make the aforeſaid Peter King of the ſame king- 
dom, by divers devices amongſt them conceived and inſpired, 
endeavoured with divers his adherents, ſpeedily by divers 
falſe meſſages and notes, to ſet him at liberty and at large, 
to the intent to execute his felſe and traiterous purpoſe, to 
aid and aſſiſt him to his utmoſt endeavour ; for which the 
aforeſaid Edw. Earl of Warwick, by due courle of law of 
the ſaid late King, out of his own confeſſion was convicted, 
and attainted of high treaſon, as his deſerts in that behalf 
required : that the faid Earl, for his offences aforeſaid, by 
authority of parliament aforeſaid, ſhould be convicted, ad- 
Judged, and attainted of high treaſon ; and that he ſhould 
forteit to the aforeſaid late King and his heirs, all his ho- 
nours, caſtles, manors, lordſhips, hundreds, franchiſes, 
liberties, privileges, advowſons, nominations, preſentations, 
fees, tenements, rents; ſervices, reverſions, remainders, 
portions, - annuities, penſions, rights, poſſeſhons, heredita- 
ments, goods, chattels, and debts, whereof the ſaid Earl, 
or any other to his uſe, was ſeiſed or poſſeſſed on the day of 
the treaſon either committed or done, or at any time after, 
within the kingdom of England, Ireland, Wales, Calice, or 
the counties or marches thereof, in fee-ſimple, fee-tail, ſor 
term of life or lives, or in which the ſaid earl then, or at 
any time after had lawful cauſe of entry, within England, 
Ireland, Wales, Calice, or the marcFes of them. And further, 
that the aforeſaid Edw. Earl of Warwick ſhould forfeit to 
the ſaid late King, and his heirs, all honours, caſtles, 
manors, lordſhips, hundreds, franchiſes, liberties, privi- 
leges, advowlſons, nominations, preſentations, fees, lands, 
tenements, rents, ſervices, reverſions, remainders, por- 
tions, annuities, penſions, rights, pofleſſions, hereditaments, 
goods, chattels, and debts, whereof the ſaid earl, or any 
other perſon, ſeifed to his uſe, or was poſſeſſed of the 
2d day of Auguſt in the 14th year of the reign of the 
aforeſaid late King, or at any time then after, as by 
the ſaid act, amongſt other things, more fully appeareth. 
And the ſaid Richard ſaith, that the aforeſaid Edward 
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Earl of Warwick, couſin and heir of the ſaid Anne counteſs 


of Warwick, in the fine aforeſaid named, and the aſoreſaid 


Edw. Earl of Warwick, in form aforeſaid attainted, and in the 
act aforeſaid named, are one and the ſame perſon, and not 
other or divers, By colour of which conviction and attainder, 
and by force of the aforeſaid act of parliament, the aforeſaid 
late a Hen the 7th was ſeiſed of the revetſion of the manor 
aforeſaid, with the appurtenances, whereof, &c. as of fee and 
right, in right of his crown of Engl. and ſo thereof be- 
ing ſeiſed, and of the manor aforeſaid, with the appurtenan- 
ces, in his demeſne as of fee tail, in form aforeſaid being 
ſeiſed, the ſaid late lord the K. afterwards and before the a- 
foreſaid time in which, &c. at Weſtminſter aforeſaid died, of 
the manor aforeſaid, with the appurtenances, whereof, &c. 
and of the reverſion aforeſaid, in form aforeſaid ſeiſed; after 
whoſe death the manor aforeſaid, with the appurtenances, 


 Whereof, &c. and the reverſion aforeſaid, deſcended to the 


Lord Hen. Jate King of Engl. the 8th, as ſon and heir of the 
aforeſaid late King Hen. the 7th ; by which the faid late 
King Hen. the 8th was ſeiſed of the manor aforeſaid, with 
the appurtenances, whereof, &c. in his demeſne as of fee- 
tail, that is to ſay, to him and the heirs males of his body 
iſſuing, and of the reverſion of the ſaid manor, with the ap- 
purtenances, as of fee and right. And the ſaid late K. Hen. 
the 8th ſo being thereof ſeiſed, by a certain inquiſition, taken 
at the caſtle of Worceſter, in the aforeſaid county of Wor- 
ceſter, the 5th day of July in the 23d year of the reign of 
the aforeſaid late King Hen. the 8th, before Roger Winter, 
Eſq. then eſcheator of the ſaid late K. in the ſame county, 
by virtue of his office, by the oaths of Richard Frier Gent. 
Rich. Shelton Gent. Will. Andrewes Gent. Rich. Dedick 
Gent. Rich. Hill of Leigh, Edw. Enolt, Hen. Diſon, Roger 
Ibud, Hen Woodward, John Porter of Claynes, Jobn Brod- 
ford, Walter Solly, Roger Aldern of Martley, and Richard 
Walter taken, it was found zmongſt other things, that the 
aforeſaid Anne Counteſs of Warwick, in the fine aforeſaid 
named, was ſeiſed of the manor aforeſaid, with the appur- 


tenances, whereof, &c. in her demeſne as of fee; and that 


ſhe being thereof ſo ſeiſed, the fine aforeſaid in form afore- 
faid was levied ; by which the aforeſaid K. Hen. the 7th was 
ſeiſed of the manor aforeſ. with the appurtenances, whereof, 
&c. in his demeſne as of fee. tail, that is to ſay, to him and the 
heirs males of his body iſſuing z and that the ſaid Counteſs was 
ſeiſed of the teverſion of the ſaid manor as of fee and right, and 
that the ſaid Counteſs of the ſaid reverſion being ſo ſeiſed, of ſuch 
her eſtate thereof died ſeiſed; and that after, the death of the 
ſaid Counteſs, the ſaid reverſion deſcended to the aboveſ. Edw. 
late Earl of Warwick, as couſin and heir of the ſaid Counteſs, 
that is to ſay, ſon and heir of Iſabel, daughter and heir of the ſaid 
Counteſs, by which the ſaid Edw. late Earl of Warwick, 
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was ſeiſed of the reverſion of the manor aſoreſ. with the ap- 
purtenances as of fee and right ; and that the ſaid late Earl 
being thereof ſo ſeiſed, that the aforeſ act in the aforeſ. par- 
liament of the aforeſ. late K. Hen. the 7th in the aforef. 19th 
* yearof his reign, was made in manner and form aforeſ. and 

" Z that by colour of the ſame act, the ſaid late K. Hen. the 7th 
* was ſeiſed of the manor aſoreſ. with the appurtenances, as of 
fee and right; and that the faid late K. Hen. the 7th being fo 
thereof ſeiſed, and of the manor aforeſ. with the appurtenances, 
whereof, &c. in form aforeſ. being ſeiſed, of ſuch his eſtate 

A thereof died ſeiſed ; after whoſe death the mariyr aforeſ. with 

| p the appurteriances, whereof, &c and the — aforeſ. de- 
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ſcended to the aforeſ. Hen. the 8th, late K of Engl. as fon and 
heir of the aforef. lord K. Hen. the 7th; by which the ſaid 
late K. Hen. the 8th was ſeiſed of the manor aſoreſ. with the 
3 appurtenances, whereof, &c. in his demeſne as of fee - tail, that 
is to ſay, to him and the heirs males of his body, lawfully iſſu- 
ing, the reverſion thereof to him and his heirs in form aſorel, 
expectant, as by the inquiſition aforeſ. in the Court of Chan- 


* „% 933 . * 1 617 = ys ” 


*. cery of the ſaid lady the Q at Weltmin. aſoreſ. in due manner 

> returned, and there remaining on record more ſully appeareth, 

N > And the ſaid Richard further ſaith, That the aforel. late K. 
2 3 Hen. the 8th, ſo of the manor aforeſ. with the appurtenances, 


> whereof, &c. and of the averſion thereof in form aforef. being 
| 1 ſeiſed, the ſaid late K. Hen. the 8th, the 3d day of Novemb. in 
a * the 33d year of his reign at Weſtmiu. aforeſaid, by his letters 
3 patent under his great ſeal of England ſealed, which the ſaid 
Richard here in court brings, bearing date at Weſtmin. aforeſ. , 
the ſame day and year, reciting, "That whereas the ſaid late K. 
Henry the 8th, the 2cth day ot OAtob. in the 19th year of his 
reign, by his letters patent, had given and granted unto Walter 
Walſhe,by the name of Walter Walſhe, one of the Grooms of his 
Privy- chamber, his manor of Graſton Flexere, by the nameof the 
manor of Grafton Fleeford, with his appurtenan. in the county 
of Worceſter, and the advowſon of the church of Grafton Flee- 
| ford aforel as allo all and ſingular his aneſſuages, lands and te- 
nements whatſoever in Grafton Fleeford in the eounty aforeſ. 
together with the knights fees, wards, marriages, reliefs, rents 
F and ſervices whatſoever, to the manor and other the premiſ- 
es, and to every part thereof any wile ſoever belonging or ap- 
pertaining ; To have and to hold the ſaid manor, and other the 
premiſes, with all and ſingular their members and appurten- 
ances whatſoever, to the above ſaid Walter, for the term of 
his life, as in the ſaid letters patent more fully it was con- 
tained. And whereas alſo the ſaid late K. Hen. the 8th, the 
6th day of Decemb. in the 21ſt year of his reign, by other 
his letters patent, had given and granted to the atoreſaid 
Walt. Walſhe, and to one Elizabeth then his wife, by the names 
of Walt Walſhe,oneofthe Groomsof hisPrivy-chamb. andEliz. 
his wife, the manor of Charleton in the county of Somerſet, by 
the name of his manor of Charleton in the county of Somerſet, 
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with all and ſingular his members and appurtenances whatſo- 
ever, by whatſoever right or title the ſame manor in the hands 
of the ſaid late K. then were, to have and to hold the ſaid ma- 


nor, with the appurtenances, to the ſaid Walter and CN, 


and their aſſigns, for the term of the lives of the ſaid Walt 

and Elizabeth, and the longer liver of them, as in the ſaid let- 
ters patent it was more fully contained. The aſoreſ. late K. 
Hen. the Sth, then in conſideration of the true and laudable 
ſer vice to the ſaid lord the K. by the aforeſ. Walter Walſhe, be- 
fore that time done, and from thence after to be done; and 
for that the ſaid Walter, the aforeſ other letters patent, to him 
of the aforteſ. manor of Graſton Fleeford, alias Fleuard, and the 
ſame Walter, and the aforeſ. Elizabeth, the aforeſ. other letters 
patent, to them of the aforeſ. manor of Charleton, with 
all their members and appurtenances, in form aforeſaid 
made, to the ſaid late K. Henry the 8th in hisf Chancery had 
reſtored there to be cancelled, to the intent that the ſaid late 
K. Hen. the aforeſ. manor of Grafton Fleuard, with the appur- 
tenances, and the ſaid advowſ. of the church of Grafton Fleu- 
ard, and all and ſingular meſſuages, lands and tenements of the 
ſaid lord the K. in Grafton Fleuard, as alſo the aforeſ manor 
of Abbotteſly, in the aforeſ. county of Worceſter, with their ap- 
purtenances whatſoever, and the advowſon of the church of 
Abbotteſly in the county aforeſaid, and all lands and tenements 
of the ſaid => the K. whatſoever, with the appurtenances in 
Abbotteſly, otherwiſe Abberley, by other letters patent of the 
ſaid late King to the faid Walter and Elizabeth he would be 
pleaſed to grant; which ſaid former letters patent, in the 
Court of Chancery aforeſ. at Weſtmin. aſoreſ. to the ſame intent 


at the time of the making of the aforef. letters patent here in 


court, were delivered up and cancelled, of the ſpecial grace of 
the ſaid K. and of his certain knowledge and mere motion, 
by the ſame letters patent here in court ſhewed and brought 
forth, gave and granted unto the ſaid Walter Walſhe, and Eliz. 
his wife, the aſoreſ. manors of Grafton Fleuard, and Abbotteſly, 
otherwiſe Abberley, with all and ſingular their members and ap- 
purtenances, as alſo all and ſingular lands, tenements, rever- 
tons, ſervices, knights ſees, libertics, franchiſes, courts leets, 
views of frank-pledge, parks, warrens, waifs, ſtrays, and other 
commodities and privileges whatſoever within the aſoreſ. ma- 
nors, or any of them being, or unto the ſaid manors, or any of 
them in any manner belonging or appertaining, to have and to 
hold the manors aforeſ. and every of them, and all the premiſes 
ſo as before is ſaid, by the ſaid lett. patent here in court ſhewed 
forth, granted the fame and every part thereof with their mem- 
bers and appurtenances whatſoever, to the ſaid Walter Walſhe 
and Elizabeth his wife, and to the heirs males of the body of 
the ſaid Walter begotten, as by the ſaid letters patent, amongſt 
other things, more fully appeareth : and the ſaid Richard in 
fact ſaith, That the aforeſ. Walter, long before the making of 
the aforeſ. letters patent, and at the time of the making thereof, 

and 
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and long after, was ſervant of the ſaid late K. Henry the 8th, 
and one of the Grooms of, the Privy- chamber of the ſaid late 
2 King, and many good, laborious, and laudable ſervices to the 
aid late K. Henry the 8th, before the making of the ſaid 
letters patent, and afterwards did and performed , and that 


the ſaid Walter, the aforeſaid other letters patents of the a- 
foreſaĩd manor of Grafton Fleuard, and the ſaid Walter and 
Elizabeth, the aſoreſaid other letters patent to them of the 
11id manor of Charleton, with their ſeveral members and 
appurtenances in form aforeſaid made by the ſaid late King 
Henry the 8th, before the making of the ſaid other letters 
patent to them in form aforeſaid made, and here in court” 
ſhewed forth in his Chancery atoreſaid at Weſtminſter afore- 
ſaid, had ſurrendred and papcured to be cancelled, as in the 
ad letters patent, here in court ſhewed forth it is alledged 
and teſtified: by virtue of which letters patent, here in 
court ſhewed forth, the faid Walter and Elizabeth were 
{cited of the ſaid manor of Abbottc{ly, with the appurten- 


» ances, whereof, &c, amongſt other things, that is to ſay, the 


{id Walter in his demeſne as of fee- tail, that is to ſay, to him 
and the heirs males of his body iſſuing, and the aſoreſaid 
Eliz. in her demeſne as of freehold tor the term of her 
life; and the faid Walter and Eliz. fo being thereof ſeiſed, 
the ſaid Eliz. aſterwards, and before the time in which, &c. 
at Abbottelly aforefaid died; and the aforeſaid Walter over- 
lived her, and held himſelf in the aforeſ. manor of Adbotteſly, 
with the appurtenances whereof, &c. and was thereof ſciſed in 
his demeſne as of fee-tail, in form aforef. by right of ſurvivor; 
and the faid Walter, fo thereot being ſeiſed, by an act of par- 
liament of the ſame late K. H. the 8th, made at a parliament 


| holden at Weſtm. aforeſaid, the 8th day of July in the 28th 
year of his reign, reciting by the ſaid aft, whereas the aforeſ. 


Anne Counteſs of Warw. in the fine aforef. above named, inthe 
zd year of the reign of the late K. Henry the 7th, by fine then 
levied betore the Juſtices of the K. of the Common Bench at 
Weſtm. bad given and granted unto the faid late K. Henry the 
7th, amongſt other things the lordſhip and man. of Abbotteſly, 
with the appurttnances in the co. of Worceſter, to have to the 
faid K. and the heirs males of his body iſſuing, as by the ſame 
fine remaining on record, amongſt other things, it more fully 
appeared ; by virtue of which the ſaid late K. was ſeiſed of 
the ſaid manor, with the appurtenances, in his demeſne as of 
fee-tail, and fo thereof being ſeiſed, the ſaid Counteſs died; af- 
ter whole death the reverſion of the ſaid manor, with the ap- 
purtenances in fee-{imple did deicend and come to Edw. late 
Earl of Warwigk, which faid reverſion and fee- ſimple of the 
ſaid manor, 4 he other caſtles, honours, manors, lands, 
tenements and hereditaments then after eſcheated, and 
came into the hand and poſſeſſion of the aforeſaid late 
K. Henry the 5th and his heirs, by the attainder of high 


Ecalon of the ſaid Edward Earl of Warwick, as by the 


record 
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record thereof more fully did appear. And the aforeſaid 
late King Henry the 7th ſo thereof being ſeiſed died; aſter 
whoſe death the ſame caſtles, honours, manors, lands, 
tenements and hereditaments, and other the premiſes in 
the fine aforeſaid contained, amongſt other lands, manors, 
tenements and hereditaments, deſcended and came to the 
ſaid late King Henry the 8th, as ſon and heir of the afore- 
ſaid late King Henry the 7th, by due courſe of inheritance ; 
by virtue whereof the ſaid late King Henry the 8th had 
been, and was then thefeof,yſeiſed ; and becauſe the afore- 
ſaid caſtles, manors lordſhips, lands, tenements, and 
other the premiſes were of great value, and had many 
great and ample liberties, preheminences, commodities 
and delights to the ſame belonging; therefore then and 
there it was enacted by the authority of ſame parlia- 
ment, That the aforeſaid late King Henry the 8th, his 
heirs and ſucceſſors from thence after ſhould have, hold, 
and enjoy for ever, all and fingular the aforeſaid caſtles, ma- 
nors, lands, tenements and hereditaments, with the ap- 
purtenances, and all and ſingular the premiſes: and that the 
ſaid caſtles, manors, lands, tenements and hereditaments, 
with the appurtenances, and all and ſingular other the pre- 
miſes, by authority of the ſaid parliament ſhould be ad- 
Judged in the aforeſaid late K. Henry the 8th, his heirs and 
ſucceſſors, in fee- ſimple for ever, the fine aforeſaid, or any 
other thing or things before then had, made, or uſed, or to be 
allowed, to the contrary in any thing notwithſtanding, as by 
the ſame act more fully appeareth. Saving always to all and 
ſingular perſon and perſons, bodies politick and corporate, their 
heirs and ſucceſſors, and to the heirs and ſucceſſors of every 
of them, other than the aforeſ. late Counteſs of Warwick, and 
her heirs, and the heirs of the ſaid Richard late Earl of War- 
wick, father of the late Counteſs, all ſuch rights, titles, uſes, 
intereſts, terms of years, demiſe, demiſes, rents, fees, annui- 
ties, poſſeſſions, reverſion, remainder, diſtreſſes, entries, ac- 
tions, grants, offices, commons, conditions, liberties, profits, 
commodities and ſuits, in ſuch manner and form, and eondi- 
tions, as they, or any of them, their heirs and ſucceſ. or the 
heirs or ſucceſ. of any of them had, could, might, or ought to 
have had, if the act aforeſ. never had been had or made, any 
thing in the ſaid act of parliament to the contrary notwith- 
ſtanding, as by the ſaid act, amongſt other things it more 
fully appeareth. By virtue of which act the reverſion, afore- 
ſaid to the aforeſaid manor of Abbotteſley, otherwiſe Ab- 
berley, and the manor aforeſaid in reverſion, aſter the eſtate 
and intereſt of the aforeſaid Walter Walſhe and Elizabeth 


his wife, ſo as aforeſaid, granted did belong to the afore- 
| ſaid late K. Henry the 8th, his heirs and ſucceſſors in ſee- 


ſimple, according to the form and effect of the act aforeſaid. 
By 
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By which the ſaid late K. Henry the 8th was ſeized of that 
reverſion as of fee and right, and the faid late King ſo being 
thereof ſeiſed, and the ſaid Walter of the aforeſaid manor of 
Abbotteſley, with the appurtenances, whereof, &c. in form 
aforeſaid being ſeiſed, the aforeſaid Walter at Abbotteſley, 
aforeſaid, before the aforeſaid time, in which, & died of ſuch 
his eſtate thereof ſeiſed. After whoſe deceaſe the ſaid ma- 
nor, with the appurtenances, whereof, &c, deſcended to one 
Walter Walſhe his ſon, as ſon and heir male of the body of the 
ſame Walter Walſhe his father iſſuing, by which the ſaid Wal- 
ter Walſhe the ſon, after, and before the time in which, &c. 
entred into the ſaid manor of Abbotteſley, whereof, &c. and 
was thereof ſeiſed in his demeſne as of fee-tail, that is to 
ſay, to him and the heirs males of his body iſſuing, and the 
aforeſaid late K. Henry the 8th was ſeiſed of the reverſion 
thereof, as of fee and right; and ſo thereof being ſeiſed, the 
ſaid late King afterwards, and before the time, in which, &c. 
at Weſtminſter aforeſaid died of ſuch his eſtate thereof ſeiſed. 
After whoſe death the reverſion of the aforeſaid manor of 
Abbotteſley, with the appurtenances, whereof, &c. deſcended 
to the Lord Edward late King of England the 6th, as fon 
and heir of the aforeſaid late K. Henry the 8th. By which 
the ſaid late K. Edward the 6th was ſeiſed of the reverſion 
of the ſaid manor, with the appurtenances as of fee and 
right, and ſo thereof being ſeiſed, the ſaid late K. Edward 

the 6th afterwards, and before the time in which, &c. at 
Weſtm aforeſ. died of ſuch his eſtate thereof ſeiſed, without 
iſſue of his body iſſuing ; After whoſe death the reverſion of 
the aforeſ. manor of Abbotteſley, with the appurtenances de- 
ſcended to the lady Mary, late Q. of England, as fiſter and 
heir of the ſaid late King Edward the 6th. By which the 
ſaid late Q. Mary was ſeiſed of the ſaid reverſion, as of fee 
and right, and ſo thereof being ſeiſed, the ſaid late Q. Mary 
afterwards, and before the time in which, &c. at Weſtm. 

| aforeſaid died of ſuch her eſtate thereof ſeiſed, without iſſue 

F of her body iſſuing. After whoſe death the ſaid reverſion 

| did deſcend to the ſaid lady the Q. that now is, as ſiſter and 
heir of the aforeſaid Q Mary: By which the ſaid lady the 
now Q. was ſeiſed of the faid reverſion, as of fee and right; 
and the ſaid lady the now Q. fo thereof being ſeiſed, and the J 
aforeſaid Walter Walſhe the ſon, of the aſoreſ. manor of Ab- 

botteſley, whereof, &c. in his demeſne as of fee-tail, in form 

aforeſaid being ſeiſed, the ſaid Walter afterwards, and be- 3 

fore the time in which, &c. at Abbotteſley aforeſaid died of 

ſuch his eſtate thereof ſeiſed: After whoſe death the ſaid 

manor, with the appurtenances, whereof, &c. did deſcend to 

one William Wallhe his fon, as ſon and heir of the body of 

the aforeſaid Walter Walſhe the ſon iſſuing. By which the 

ſaid William afterwards, and before the time in which, &c. 0 
into the ſaid manor, wich the appurtenances, whereof, &c. 


entred, 
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entred, and was thereof ſeiſed in his demeſne as of fees tail, 
that is to ſay, to him and the heirs males of his body iſſuing, 
and ſo thereof being ſeiſed the faid William afterwards, 
that is to fay, the 3d day of July in the 3oth year of the 
reign of the ſaid lady the now Q. at Abbottefley aforeſaid, 
by his indenture of bargain and fale, between Robert then 
Earl of Leiceſter, by the name of the Right Hon. Robert, 
Earl of Leiceſter, Baron of Denbigh, of both the moſt noble 
orders, of the Garter, and St. Michael, Knight, Lord High 
Steward of her Majeſty's moſt Hon. Houſhold, (Lord) 
Chief Juſtice of Oyer and Terminer, of all her Majeſty's Fo- 
reſts and Chaces by South Trent, and one of her Majeſty's 
moſt Hon. Privy Council of the one part, and the aforeſaid 
Wil. Walſhe by the name of Wil. Walſhe of Witley in the 
county of Worceſter, Efq. of the other party made, and af- 
terwards the 8th day of the ſaid month of July, according 


to the form of the ſtatute in that cafe made and provided, 


in the Court of Chancery of the ſaid lady the now Queen 
at Weſtminſter aforeſaid, in the ſaid county of Middleſex 
then being in due manner of record inrolled, one part of 
which ſealed with the ſeal of the ſaid William Walſhe, the 
faid Richard Buſhopp here in the court ſheweth forth, whole 
date is the ſame 3d day of July in the 3oth year aforeſaid, 
for and in conſideration of a certain ſum of money to the 
faid William by the aforeſaid Earl of Leiceſter, then and 
there befcre hand paid, bargained and fold to the ſaid Earl of 


Leiceſter the wood aforeſaid, with the appurtenances in 


which, &c. to have and to hold to the ſaid Earl of Leiceſ- 
ter, his heirs and aſſigns for ever. By virtue of which 
aforeſaid bargain and ſale, and inrolment thereof, the ſaid 
Earl of Leiceſter into the woods aforeſaid, with the appur- 
tenances entred, and was thereof ſeiſed in his demeſne as 
of fee; and ſo thereof being ſeiſed, the ſaid Earl of Leiceſter 
afterwards, that is to ſay, the 5th day- of September in the 
30th year of the lady the now Queen aforeſaid, at Abbot- 
teſley aforeſaid died of ſuch his eſtate thereof ſeiſed with- 
out heir of his body iſſuing ; after whoſe death the wood 
aſoreſaid with he appurtenances deſcended to Ambrote 
then Earl of Warwick, as brother and heir of the afore- 
ſaid late Earl of Warwick, by which the ſaid Ambroſe Earl 
of Warwick into the wood aforeſaid with the appurtenances 
entred, and was thereof ſeiſed- in his demeſne as of fee, 
and ſo thereof being ſciſed, the ſaid Ambroſe Earl of War- 
wick afterwards, that is to tay, the 24th day of January 
in the 32d year of the reign of the ſaid lady the now 
Queen at Abbotteſley aforeſaid, by his indenture, made be- 
een him the ſaid Ambfoſe Earl of Warwick, by the name 
of the Right Honourable Ambroſe, Earl of Warwick, of the 
molt noble order of the Garter Knight, of the one part, 
and Edward then Earl of Bedford, and Will. Ruſſel, Knt. 

Charles 
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Charles Morriſon Knt. and Ambroſe Copinger Eſq. by the 
names of the Right Hon. Edward earl of Bedtord,* Will. 
Ruſſel Knt, Charles Morriſon Knt. and Amb. Copinger Eſq. 
of the other part, one part of which, ſealed with the ſeal of 
the ſaid Ambroſe Earl of Warwick, the ſaid Rich. Buſhopp 
brings here into court, whoſe date is the ſame day and 
year, for and in conſideration of the natural entire and cor- 
dial love and affection, which the aforeſaid Ambroſe Earl of 
Warwick then had and bore to his moſt dear and beloved 
then wife, the ſaid Anne Counteſs of Warwick in the infor- 
mation aforeſaid above named, daughter of the Right Hon. 
Francis Earl of Bedford deccaſed, grandfather of the ſaid 
Edward then Earl of Bedford, and father of the ſaid Will. 
Ruſſel, as for and in conſideration of a marriage before that 
time had, between the aforeſaid Ambroſe then Earl of War- 
wick, and the aforeſaid lady Anne now Counteſs of Warwick 
then his wife, and for and in conſideration of the increaſe of 
the jointure of the faid Anne, before that time made in the 


reſpect of the aforeſaid marriage; and in conſideration alſo 


of the better advancing and enabling of the ſaid Anne, after 
the death of the ſaid Ambroſe then Earl of Warwick, if ſhe 
the ſaid her beloved huſband ſhould ſurvive, to ſupport and 
ſuſtain her honourable eſtate, and to pay ſuch debts, which 
the ſaid Earl owed at the time of his death, and alſo ſuch le- 
gacies, as the ſaid Earl of Warwick by his laſt will in writ- 
ing ſhould bequeath; the faid Earl covenanted and granted 
for him, his heirs. executors and adminiſtrators, to and with 
the aforefaid Edward Earl of Bedford, Will Ruſſel, Charles 
Mortiſon, and Ambroſe Copinger, their heirs and aſſigns, and 
every of them, that immediately from and after the ſealing 
and delivery of the faid indenture, the ſaid Earl of Warwick, 
his heirs, and aſſigns, and every of them ſhould ſtand and be 
ſeiſed of and in the wood aforcſaid with the appurtenances 
amongſt other things, by the name or names of Alton Woods, 
otherwiſe Alvington Woods, with the appurtenances, ſituate 
and being within the pariſh of Rock, or elſewhere, within 
the ſeveral counties of Worceſter and Salop, or any or either 
of them, to the uſes, intents and purpoſes, afterwards in the 
ſaid indenture exprefled and declared; that is to ſay, to the 
uſe of him the ſaid Amb. Earl of Warw. for the term of his 
life, without impeachment of any waſte ; and after the de- 
ceaſe of him the faid Earl of Warwick, to the uſe of the a- 
foreſaid Anne Counteſs of Warwick, in the information aſore- 
ſaid named, by the name of the lady Anne, Counteſs of War- 
wick, wife of him, the ſaid Earl of Warwick, and the right 
heirs of the ſaid Anne for ever ; by pretext and force of which 
covenant and grant aſoreſaid, and by force of a certain act of 
transferring of uſes into the poſſeſſion of the parliam. of the 
aſoreſaid lord Henry, late K. of England the 8th, the moſt 


dear father of the ſuid lady the now Q holden at Weſtm. afore- 


laid, 
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ſaid the 4th day of February in the 27th year of his reign, 

made, and provided, the aforeſaid Ambroſe Earl of Warw. 

was ſeiſed of the wood aforeſaid with the appurt. amongſt 
other things, in his demeſne, as of freehold during his life, b 
-ithout impeachment of waſte, the remainder thereof, after ; 
1 de deceaſe of him the ſaid Ear] of Warw. to the aforeſaid 1 4 
1 ; Anne late Counteſs of Warw. and her heirs expectant; and 

the ſaid Ambroſe Earl of Warw. fo thereof being ſeiſed, the 

remainder thereof in form aforeſaid expectant, the ſaid Ear! 

1 afterwards, that 1s to ſay, the aforeſaid 21ſt day of Feb. in 

the 32d year of the reign of the lady the now Q. aforeſaid, 
at Abbotteſley aforeſaid dyed, after whoſe death the ſaid Anne, : 

now Counteſs of Warwick, into the wood aforeſaid, with the 

appurtenances, as into her remainder thereof entred, and was, 
and yet is thereof ſeiſed in her demeſne as of fee, by virtue | 

and force of the premiſes: by which the ſaid Richard | 

Buſhopp, as ſervant unto the aforeſaid Anne now Counteſs of 
Warw. and by her command, the aforeſaid 21ſt day of Feb. 
| in the 32d year of the reign of the ſaid lady the now Q. afore- 
| Taid, and on the days and times aforeſaid, betwixt the ſame 
i 21ſt day of Feb. in the 32d year aforeſaid; and the day of 
1 the exhibiting of the information aforeſaid, into the wood a- 
— foreſaid with the appurtenances entred, and the iſſues and 
g proſits thereof by that time ariſing, to the uſe of the ſaid 
| Anne, now Counteſs of Warwick, took and had, and doth yet 
4} take and have; as it was and is lawful for him to do. And 
1 the aforeſaid Richard further ſaith, That the aforeſaid Will. 
f | Walſhe, yet overliveth, and is in full life, that is to ſay, 
1 at Abbotteſley aforeſaid, without this, that the wood afore- 
Ti ſaid with the appurt. or any parcel thereof, in the hands 
A and poſſeſſion of the ſaid lady the now Q. is, or before this 
1 2 was, or of right ought to be in manner and form, as in and by 
1 the information aforeſaid it is ſuppoſed ; and without this, 
1 that the ſaid Rich. Buſhopp, in or upon the poſſeſſion of the 
| ſaid lady the now Q. of the wood aforeſaid with the appurt. 
or any part thereof entred, intruded, or made ingreſs, in 
manner and form as by the information aforeſaid it is above 
ſuppoſed, and without thts, that there is any record, roll, or 
remembrance, beſides the record of the intormat. aforeſaid, 
by which it may appear, that . wood aforeſaid with the 


appurt. in the informat. above ſpecified, or any parcel thereof 
| : in the hands and poſſeſſion of the\faid lady the now Q. is, or 
1 ſtandeth, or of right ought to be, of ſtand, in manner and ſorm 
| as in the informat. aforeſaid above is ſuppoſed ; all and fingu- $ 
. lar which ſaid matters the ſaid R. Buſhopp is ready to aver, 
"A as unto the court, &c. Whereupon he prayeth judgment, 
and that he as to the premiſes, from this court be diſmiſſed. 
14 And becauſe the court here will adviſe of the plea aforeſaid, be- 
Ti fore that, &c. further day is given unto the aforeſaid Rich. Bu- 


 ſhopp, in the ſame {tate as now, until 8 days of St. Mich, &c. 
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At which day the ſaid Rich. Buſhopp came here as before; 
And the ſaid Attorn. Gen. of the ſaid lady the now Q. who 
proſecutes for the ſaid lady the Q. preſent here in court in 
his. proper perſon for the ſaid lady the Q. by proteſting, not 
acknowledging any thing in the plea aforeſaid of the faid R. 
Buſhopp, by bim above pleaded, to be true in manner and 
form as the ſaid Rich. in his plea aforeſ. above hath pleaded ; 
yet {or reply, the ſaid Attor. of the ſaid lady theQ. for the ſame 
Jady the Q. ſaith, that the plea of the ſaid R. Buſhopp, as to 
the entry, intruſion, and ingreſs aforeſ. into the aforeſ. wood, by 
him the ſaid Rich. in the information aſoreſ. ſuppoſed to be 
done, is not ſufficient in law to diſcharge the ſaid Rich. of 
the ſaid entry, intruſion, and jngreſs ; whereupon for default 
of ſufficient anſwer in this behalf, the ſaid Attor. of the lady 
the Q. for the ſaid lady the Q. prayeth judgment, and that 
the atoreſaid Richard of the ſame entry, intruſion, and in- 
greſs, by the aforeſaid Richard thereof ſuppoſed to be done, 


may be convicted; and the ſaid Richard faith, That he hath a- 


bove alledged in bar and precluſion of the ſaid informat. ſufſi- 
cient matter in law, to bar the faid lady the now Queen, 
from the poſſeſſion of the aforeſ. wood, in the ſaid infor- 
mat, ſpecified, and of every parcel theregf, which he is ready 
to aver, as the court, &c. which matter aforeſaid the At- 
tor. of the lady the Q. for the ſame lady the Q. doth not 
deny, nor to the ſame any ways for the faid lady the Q. an- 
ſwereth, but the averment aforeſaid to admit doth altogether 
refuſe ; wherefore as before the ſaid Rich. demandeth. judg- 
ment, and that he as to the premiſes from this court be diſ- 


miſſed, &c. And becauſe the Barons here will adviſe them- 


ſelves of and upon the premiſes, whereof the aforeſaid Rich. 
hath above put himſelf in judgm. of the court, before they 
give judgm. thereof, further day is given to the aforeſ. R. 
Buſhopp here until in 8 days of St. Hil. to hear their judgm. 
thereof, becauſe the ſaid Barons thereof are not yet, &c. And 
as to the trial of the iſſue aforeſaid by the country to be tried, 
above joined, it is commanded to the Sheriff of the aforeſaid 
county of Worceſter, that he do not omit, &c. and that he 
cauſe to come here at the ſaid 8 days of St. Hil. 12 free and 
lawful men of the neighbourhood of Alton, otherwiſe Alving- 
ton and Rock, in the ſaid county, whereof each, &c. by whom, 
&c. and who neither, &c. And the fame day is given here to 


Demurrer, 


Joinder; 


the ſame Rich. Buſhopp here, &c. At which day cometh the Venire; 


ſaid Rich. Buſhopp, by his attorney aforeſaid; and as to the 
aſoreſaid writ of Venire faczas, the Sheriff thereof did nothing, 
nor ſent that writ ; therefore as to the trial of the iſſue afore- 
ſaid, as before, it is commanded to the Sheriff of the afore- 
ſaid county of Worceſter, that he do not omit, &c. and that 
he cauſe to come here from the day of Eaſter in 15 days, 12 
&c. to recognize in form aforeſaid, &c. And the ſame day 
is given thereof here, to "= aforeſaid Richard Buſhopp. 
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And becauſe the Barons here will further adviſe with them- 
ſelves of and upon the premifes, whereof the aforeſaid Rich. 
Buſhopp above hath put himſelf in judgment of the court, day 
thereof is further given to the aforefaid Rich. Buſhopp, here 
until from Eaſter-day in 15 days, to hear thereof their judg- 
ment, becauſe the ſaid Barons thereof are not yet, &c. At 
which day cometh the ſaid Rich. Buſhopp by his attorney a- 
foreſ. And as to the aforeſ. writ of Ven. facias; the Sheriff 
thereof did nothing thereupon, nor ſent that writ; therefore as to 


the trial of the iſſue aforeſaid, as before, it is commanded to 


the Sheriff of the aforeſaid county of Worceſter, that he do 
not omit, &c. and that he cauſe to come here in 8 days of 
the Holy Trinity 12, &c. to know in torm aforefaid : and the 
ſame day is given thereof here, to the aforefaid R. Buſhopp, 


and becauſe the Barons here will farther adviſe themſelves of 


and upon the premiſes, whereof the ſaid R. Buſhopp above hath 
put himſelf in the judgment of the court, farther day is given 
to the aforeſaid Rich. Buſhopp here, to hear their judg- 
ment thereof, becauſe the ſame Barons thereof are not yet, 
&c. At which day here cometh the aforefaid R. Buſhopp by 
his attorney aforeſaid, and as to the aforeſaid writ of Venire 


facias, the Sheriff did nothing thereupon, nor ſent that writ; 


therefore as to the trial of the iſſue aforeſaid, as before, it was 
commanded to the Sheriff of the aforeſaid county of Wor- 
ceſter, that he do not omit, &c and that he cauſe to come here 
in 8 days of St. Michael 12, &c. to recognize in form afore- 


. faid, &c. And the ſame day thereof is given here, to the a- 


foreſaid Rich. Buſhopp ; and becauſe the Barons here will far- 
ther adviſe themſelves of and upon the premiſes, whereof the 
aforeſaid Richard Buſhopp above hath put bimſelf in the judg- 
ment of the court, farther day is given to the aforeſaid Rich. 
Buſhopp until the aforeſaid 8 days of St. Mich. to hear there- 
of their judgment, becauſe the ſame Barons thereof are not 


T Jet, &c. At which day cometh the ſaid Rich. Buſhopp, by 


is attorney aforeſaid ; and as to that writ of Venire facias, the 
Sheriff did nothing thereupon, nor ſent that writ ; therefore to 
try the iſſue aforeſ. as before, it was commanded to the afore- 
ſaid Sheriff of the county of Worceſter, that he do not omit, 
&c. and that he cauſe to come here from the day of St. Hil. in 
15 days 12, &c. to recognize in form aforeſaid, &. And the 
ſame day is given here to the aforeſaid Rich. Buſhopp ; and be- 
cauſe the ſaid Rich. Buſhopp above put himfelf on the judg- 


— 


ment of the court, farther day is given to the aforeſaid Richard 


Buſhopp here untill from the ſaid day of Saint Hilary in 15 
days to hear their judgment thereof, becauſe the Barons here 
thereof are not as yet, &c. At which day cometh the ſaid Rich. 
Buſhopp by his attorney aforeſaid, and the Barons here 
the premiſes being ſeen whereof the aforeſaid Richard 
Buſhopp put himſelf upon the judgment of the _—_ 
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and mature deliberation thereof amongſt them being had, 
becauſe it ſeemeth to the Barons that the plea afore!aid © 
the ſaid R. Buſhopp thereof by him in manner and form a- 
bove pleaded is ſufficient in law to diſcharge the ſaid Rich. 
Buſhopp of the entry, intruſion, and ingreſs above ſuppoſed 
to be by him done in the aforeſaid wood called Alton, other- 
wiſe Alvington Wood, in the ſaid information ſpecified, the 
aforeſaid 21ſt day of Feb. in the 32d year of the reign of the 
lady the now Q. and from the ſaid 21ſt day of Feb. until 
the aforeſaid day of exhibiting of the ſaid information, that 
is to ſay, the 20th day of June in the 37th year of the reign 
of the {aid lady the now Q. and of the taking of the iſſues and 
profits thereof for that time ariſing, (a) It is granted by the 
Barons, that the aforeſaid R. Buſhopp, as to the aforef, entry, 
intruſion, -and ingreſs by him above ſuppoſed to be done in 
the aforeſaid wood called Alton, otherwiſe Alvington W ood, 
in the information ſpecified, the aforeſaid 21ſt day of Feb. in 
the 32d year of the reign of the lady the now Q. and from the 
ſaid 21ſt day of Feb. until the aforeſ. day of the exhibiting 
of the ſaid informat. that is to ſay, the 20th day of June in 
the 37th your of the reign of the ſaid lady the Q. and as to the 
taking of the iſſues and profits thereof for that time ariſing, 
go thereof at preſent without day, ſaving always the right of 
the Q. if at another time, &c. And as to the trial of the iſ- 
ſue aforeſaid above joined by the country to be tried, it is 
commanded to the Sheriff of the aforeſaid county of Wor- 
ceſter, as before, that he do not omit, &c. and that he cauſe 
to come hete from the day of Eaſter in 15 days 12, &c. to 
recognize, &c. And the ſame day is given here to the a- 
foreſaid R. Buſhopp: at which, day, the ſaid R. Buſhopp 
comes here as before, and the afdreſ. Attorn. Gen. of the ſaid 
lady the now Q. who for the faid lady the Q. proſecutes, 
preſent here in court at the ſame day in his proper perſon, 
and by the Barons being ſpoken to and aſked, It he againſt 
the ſaid R. Buſhopp for the trial of the aforeſ. iſſue above by 
the country would farther proſecute, ſaid that he would not; upon 
which, the premiſes being ſeen by the Barons here, and ma- 
ture deliberat. bèing had amongſt them thereof, it is granted 
by the ſaid Barons, that the aforef. R. Buſhopp, as to the trial 
of the ſaid iſſue go without day at preſent, ſaving always to 
the Q. her aCtion, if at another time, &c. And afterwards, 
that is to ſay, the 11th day of April in the 39th year of the 
faid lady the now Q. the ſaid lady the Q. ſent here her cloſe 
writ under the great ſeal of England to her Treaſurer and 
Barons of this court of Excheq. directed, the tenor of which 
follows in theſe words: ſſ. Eliz. by the grace of God of Eng. 
Scotl. France and Irel. Queen, defender of the Faith, &c. 
'To the Treaſurer and Barons of her Exchequer greeting : 
becauſe in the record and proceſs, and alſo in giving of 
judgm. in the plaint __ was in our court before you 
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| * the aforeſaid Barons of our Exchequer aforeſaid, in Trinity 4 
| term in the 37th year of our L by bill between us and 1 
; Rich. Buſhopp, of certain trefpaſies and intruſions in certain 


of our woods with the appurtenances, called Alton, otherwiſe 

Alvington Woods, containing by eſtimation 3008 acres of 

| wood in Alton, otherwiſe Alvington and Rock, in our county 

of Worceſter, manifeſt error hath intervened to our great da- 

mage: and whereas in the ſtat. in the parliament of the 

, lord Edw. the 3d, late K. of England, our progemitor, hol- 

den at Weſtminſter, and in the 31ſt year of his reign made, 

(amongſt other things,) it is agreed andeſtabliſhed, that in all 

Caſes touching the K. or other perſons, where any one com- 

pPlwKhaineth of error made in the proceſs in the Exchequer, the 

31 E. Fe . , Chancellor and Treaſurer cauſe to come before them in ſome 

6 H. 9. * chamber of council nigh to the Exchequer, the record of 

Plow. 206. b. the proceſs of the ſame out of the Exchequer, and taking to 

— 755, fl. them the Juſtices and ſuch like ſages, as to them ſhall ſeem | 
1 6. 5g 7 fit to be taken, they cauſe to be called before them the Ba- 
rons of the Excheq. aforel. to hear their informations, and the 
i - cauſes of their judgment, and the buſineſs thereupon cauſe _ 

1 | to be duly examined. And if any error was found, the ſame 
1 i » cauſe to be corrected, and the rolls to be amended, and af- ) 

terwards to be remitted into the ſaid Exchequer to do ex- 

; ecution thereof as belongeth, as in the ſaid ſtat. it is con- 
; tained: we therefore willing the errors, if any ſuch there 
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1 
| = be, ſhall be corrected, according to the form of the ſtat. a- 
| | foreſaid, and ſpeedy juſtice to be done in that behalf, com- 


mand you that if judgm. thereof be given, then the record 
LY | and proceſs aforeſ. with all things concerning the ſame, before 
' - "0 our beloved and faithful councellor T. Egerton, Knt. Keeper 
14 of our Great Seal of England, and you the aforeſaid Treaſuret 
1 in the Council Chamber next to the Exchequer aforeſaid, 
1 | called the Council Chamber, upon Tueſday, that is to ſay, the 


1 N 21ſt day of this inſt. month of April, you cauſe to come. And 
i do the ſame Keeper of the Great Seal, and you the aforeſaid 
| Treaſurer, the record being ſeen and examined, and the 
b procels aforeſaid, and your informations being heard, you the 
1 aforeſaid Barons further in this part with the counſel of the 
| Juſtices and other ſages aforeſaid you cauſe to be done, what 


of right and according to the form of the ſtatute is to be 
done. Witneſs ourſelf at Weſtm. the 11th day of April in the 
Fi \ 39th year of our reign. Symons, As which ſaid 29th 
4 day of the faid month of April, the aforeſaid worthy man 
| | | Tho. Egerton Knt. Keeper of the Great Seal of England, and 
f 15 William lord Burghley Lord Treaſ. of England, cauſed to 
Wl come beſore them the record aforeſaid in the aforeſaid 
Wl | chamber next to the Exchequer aforeſaid, called the Coun- 
> cil Chamber, and at the ſaid day and place came before the 
{1 | Lord Keeper of the Great Seal, and the Lad Treaſurer, 
| the aforeſaid Attor, Gen, of the lady the Q. aud for the ſaid 


lady 


f 
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p lady the Q. ſaid, that in the record and proceſs aſoreſ. and 
* in the giving of the judgment aforeſ. of and upon the aſore- 
| faid demurrer in law it is diverſly erred, that is to ſay, that 
the aforeſ. R. Buſhopp by his plea in bar of the informat. a- 
1 ſorelaid pleaded doth ſuppoſe, that the aforeſ. late K Henry 
5 the 7th was ſeiſed of the reverſion of the manor aforef. with 
the appurt. whereof, &c. as of fee and right, in the right of 
his crown of England by colour of the attainder of the aforef. 
| Edw. late E. of Warw. and by the force of the aforeſ. act of 
J Parliam. in the 19th year of the reign of the ſaid late K. in 
the bar aforeſ. mentioned, by which act it was enacted, 
that the aforeſ. Edw. late Earl ſhould forfeit to the ſaid late 
K. all his manors, lands, tenem. and hereditam. whereas the 
aforeſaid late K. by virtue of the attainder and act of parliam. 
aforeſ. made as before is ſaid, could not be ſeiſed of the re- 
vetſion aforeſ. before inquiſition thereof taken, and of record 
remaining by which it ſhould be found, that the aforeſ. Earl : 
at the time of the treaſon aforeſ. by him cammitted, or any 
time after was ſeiſed of the ſaid reverſion as of fee and right, 
and in this, that the aforeſ. R. doth ſuppoſe, that the aforeſ. 
late K. Hen. the 7th dyed ſeiſed of that reverſion, and that 
the ſaid reverſion deſcended to the aforef. late K. Hen. the 
ö 8th, as ſon and heir of the aforeſ. late K. Hen. the 5th ; where- 
as in fact the ſaid reverſion did not deſcend to the ſaid late 
K. Hen. the 8th, nor by the laws of this kingdom could de- 
ſcend before the inquiſition thereof for the aforeſaid late K. - 
Hen. the 7th thereof to be fonnd, and of record to remain: 
and in this, that the ſaid R. Buſhopp ſuppoſeth that by a 
certain inquiſition taken at the caſtle of Worceſter the 5th 
day of July in the 23d year of the reign of the aforeſ. late 
K. H. the 8th, before Roger Winter Eſq; then eſcheator of 
the ſaid late K. in the ſaid county, by virtue of his office, it 
was found that the aforeſ. Edw. late E. of Warw. was ſeiſed 
of the reverſion of the manor aforeſ. as of fee and right, and 
ſo thereof being ſeiſed, the aſoreſ. act in the aforeſ. parliam. þ 
of the aſoreſaid late K. Hen. the 7th, in the 19th year of his 
reign aforeſ. was made in manner and form aforeſ. and that 
& by colour of the ſaid act of parliament the late K. Hen. the 
7th was ſeiſed of the reverſion aforeſaid, as by the inquiſition 


aforeſaid in the court of Chancery of the ſaid lady the Q. 
at Weſtminſter in due manner returned, and there of record 
remaining, more fully appeareth. Whereas every inquiſition 
taken upon whatſoever attainder of High Treaſon, taken be- 
fore the eſcheator, by virtue of his office, ought to be re- 
QF turned into the court of the King's Exchequer, and there 
3 ought to be filed, and not in the, court of Chancery. And ( 
th in the court of Exchequer returned, and thereof record 
it be not filed, then the ſaid inquiſition is void, and of no 
force in law. And in this, that whereas the aforeſaid 
F 3 Richard 
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Richard Buſhopp ſuppoſeth, that the aforeſaid late King 
Henry the 8th, the 3d day of November in the 23d Year 
of bis reign, by his letters patents under his great 
ſeal of England ſealed, bearing date the ſame day and 
year, reciting, that whereas the ſaid late King the 20th 
day of Octob. in the 19th year of his reign, by his letters 
patent, had given and granted to the aboveſaid Walter 
Walſhe the manor of Grafton Fleuard in the county of W. 
and the Advowſon of the church Grafton Fleuard, with 


the appurtenances, for the term of the life of the ſaid 


Walter ; and whereas the ſame late K. the 6th day of Dec. 
in the 21ſt year of his reign, by other his letters patent, 
had given and granted to the aboveſaid Walter, and to one 
Elizabeth then his wife, the afoteſaid manor of Charleton, 
with the appurtenances, in the ſaid county of Somerſet; to 
have and to hold to the ſaid Walter and Elizabeth, and their 
aſſigns, for term of the lives of the ſaid Walter and Eliz. 
and of the longer liver of them, the. ſaid late K. Henry the 


* 8th, for that, that the ſaid Walter the aforeſaid letters pa- 


tent to him of the aforeſaid manor of Grafton Fleuard, and 
the ſaid Walter and the aforeſaid Eliz. the ſaid letters pa- 
tent to them of the aforeſaid manor of Ch-rieton, in form 
aforeſaid made, to the faid late K. Henry the 8th in his 
Chancery had delivered up there to be cancelled, by the 
ſaid letters patent, (dated, &c.) gave and granted to the 
aboveſaid Walter and Eliz. the aforeſaid manor of Abboteſley, 
with the appurtenances, whereof, &c. to have and to hold to 
them the ſaid Walter and Eliz. and to the heirs males of 
the body of the ſaid Walter begotten : ' and the aforeſaid 
Rich. Buſhopp in his plea aforeſaid hath not ſhewed in fact, 
that the aforeſaid late K. Henry the 8th, by his letters pa- 
tent, had given and granted to the aforeſaid Walter and 
Eliz. the aforeſaid manor of Charleton, with the appurte- 
nances, to have and to hold to the ſaid Walter and Eliz. for 
the term of their lives, and of the longeſt liver of them, as 
by the law he ought to have ſhewed; and becauſe expreſly 
it is not ſhewed in the ſaid plea, that the ſame grants were 
made, but only by way of recital, the aforeſaid conſidera- 
tion, in the aforeſaid letters patent of the aforeſaid late K. 
Henry the 8th made, as aforeſaid, in the 23d year of his 
reign, are void and inſufficient in law; and the ſaid late 
K. in his grant aforeſajd, by reaſon thereof, was deceived : 
and in this, That the aforeſaid Richard, in his plea aforeſ. 
alledgeth, that the aforeſ. Walter and Eliz. the faid letters 
Patent to them of the aforeſ. manor of Charleton, made in 
the Chancery of the ſaid late K. Henry the 8th, had ſur- 
rendered and procured to be cancelled, by which theeſtate of 
the ſaid Walter and Eliz. of and in that manor was deter- 
mined; whereas by the law of the land the eſtate of the 
faid Eliz, then being under Covert Baron by the ſurrendering 
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and cancelling of the ſaid letters patents, was not determined 
or ſurrendred up: and in this, that whereas the aforeſaid 


Rich. Buſhopp in his pleading alledged, that by the aforeſaid 


act of parliament of the ſaid late K. Henry the 8th, made 
the 8th day of June in the 28th' year of his reign, it was 
enacted, That the faid late K. Henry the 8th, his heirs and 
ſucceſſors, ſhould have, hold and enjoy all and ſingular the 
manors aforeſaid, with the appurtenances, in fee-fimple, 
ſaving always to all perſon and perſons, bodies politick and 
corporate, their heirs and ſucceſſors, and to the heirs and 
ſucceſſors of every of them, other than to the aforeſaid late 
countèſs of Warwick and her heirs, and the heirs of the ſaid 


Richard, late Earl of Warwick, brother of the ſaid late 


counteſs, all ſuch rights, titles, uſes, intereſts, term of 
years, demiſe, demiſes, entries, actions, grants and condi- 
tions, which he, or any of them, their heirs, or the heirs or 
ſucceſſors of any of them have or had, or might have, or ought 
to have had, if the laid act of parliam. had never been made, 
any thing in the ſaid act to the contrary thereof notwith- 
ſtanding. And the aforeſaid Rich. Buſhopp, in his plea afore- 
faid, doth not alledge in fact, that the aforeſaid Anne, now 
Counteſs of Warwick, in whoſe right, and as ſervant of whick 
Counteſs the ſaid Richard makes juſtification of the treſ- 
paſs and intruſion aforeſaid, was not heir of the ſaid Richard 
late Earl of Warwick, as by the law of the land it ought to 
be ſhewed; and in this, that by the ſaid act of the 28th a- 
boveſaid, the aforeſaid manor of Abbdttefley, with the appur- 
tenances, whereof, &c. was given by expreſs words to the 
ſaid late King Henry the 8th, his heirs and ſucceſſors, and 
thereof the ſaid ſaving in the ſame act mentioned is re- 
pugnant to the ſaid act and void, to reſerve any right in 
that manor to any other perſon ; and therefore the aforeſaid 
Walter Walſhe, and Elizabeth his wife, to have or claim any 
right or eſtate of or in the ſaid manor, by force of the ſaid 
act of parliament, are barred. And in this, that whereas the 
aforeſaid plea of the ſaid Rich. Buſhopp above in bar plead- 
ed is inſuſficient in law to diſcharge or excuſe him the faid 
Richard, of the treſpaſs, intruſion and ingreſs aforeſaid, 
upon which plea the aforeſaid Attorney of the ſaid lady the 
Q. had demurred in law, and demanded judgment thereof 
for the faid lady the Q. yet that notwithſtanding, it is ad- 
judged by the Barons, that the plea. of the ſaid Richard is 
ſufficient in law to diſcharge him the ſaid Richard of the 
entry and intruſion into the aforeſaid wood called Alton 
Wood, otherwiſe Alvington Wood, the aforeſaid 1ſt day of 
Feb. in the 32d year of the reign *of the ſaid lady the now 
Queens and from the ſame day until the exhibiting of the 
information aforeſ. and of the taking of the iſſues and profits 
thereof by that time. And ſo the ſame Attorney-general for 
the ſaid lady the Q. faith, * in the record and proceſs aforeſ. 
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* ' 
and in the giving of the judgment aforeſaid it is manifeſtly 
erred, And thereupon the ſaid Attorney of the faid lady the 
Queen, for the ſaid lady the Queen prayeth, that the judg- 
ment aforeſaid for thoſe errors, and others in the record and 


proceſs aforeſaid be revoked, annulled, and be had for nothing: 4 
and alſo a writ to warn the aforeſaid Richard Buſhopp to be here L 
before the aforeſaid Lord Keeper of the Great Seal and the 4 


Lord Treaſurer, &c. at a certain day, to hear the record and 
- proceſs aforeſaid, as alſo the aforeſaid errors which he the ſaid 
Attorney-general of the ſaid lady the Queen then there al- 
ledged ; and it is granted unto him ; and it is commanded to the 
Sheriff of the ſaid county of Worceſter, that by good and lawful 
men of his Bailiwick, he give warning to the ſaid Rich. Buſhopp, _ 
that he be before the aforeſaid Lord Keeper of the Great Seal 
and the Lord Treaſurer in the chamber aforeſaid, upon Tueſday, 
falling the 26th day of the ſaid month of April, to hear in form 
aforefad, if, &c. And further, &c. that to the court, &c. at 
which day the ſame Sheriff, that is to ſay, Edward Harwell,. 
Eſq. returned the writ aforeſaid, and ſent, that the ſaid writ 
was ſo late delivered unto him, that for the ſhortneſs of the time 
he could not execute it ; yet the aforeſaid Richard Buſhopp, be- 
fore the aforeſaid Lord Keeper of the Great Seal and the Lord 
Treaſurer, at the ſame day, comes into the chamber aforeſaid, 
by Arthur Salway his attorney, and demands the hearing of the 
record and of the proceſs, as alſo of the aforeſaid errors, and 


they are read unto him ; which being read and heard, the ſaid ? 
Tn null Erra- Richard ſaith, that in the record and proceſs aforeſaid, and in 
tum pleaded. the giving of the judgment aforeſaid, it is in nothing erred, and g 


8 prayeth, that the aforeſaid Lord Keeper of the great Seal and 
6 Mod.206,207., the Lord Treaſurer do proceed as well to the examination of 
| the record and proceſs, as to the aforeſaid matters for errors, 
| alledged, according to the form of the ſtatute aforeſaid ; and the 
| aforeſ. Attorney of the ſaid Jady the Queen ſaith as above, and 
1 thereof prayeth likewiſe, &e. And becauſe the aforeſaid Lord 
Keeper of the Great Seal and the Lord Treaſurer will adviſe 


themſelves of and upon the premiſes before they give their 


j f ö x | A thereof, day is given here to the aboveſaid Richard 
1 Buſhopp, in the chamber aforeſaid, until the next Tueſday after, 
1 | falling the 3d day of May, to hear their judgment thereof, &c. 


Til at which day, before the aforeſaid Lord Keeper of the Great 
1 Seal and the Lord Treaſurer, into the chamber aforeſaid the 
1 | | iaid Richard Buſhopp comes by his attorney aforeſaid ; and be- 


cauſe the aforeſaid Lord Keeper of the great Seal, and the lord 
Treaſurer, are not yet adviſed of giving their judgment of and 
| upon the premiſes, further day is given to the aboveſaid Richard 
VE a Buſhopp, in the chamber aforeſaid, until the firſt Tueſday follow-. 
HE a ing in the term of the Holy Trinity, to hear their judgment 
| thereof, &c. At which day, before the aforeſaid Lord Keeper -Y 
of the Great Seal and the Lord Treaſurer, in the chamber a- ö 


My 
. ö foreſaid comes the aforeſ. Rich. Buſhopp, by bis attorney aforeſ. 
1 Aad becauſe the * Lord Keeper of the Great Se.l and- the 
1 Lord Treaſurer are not yet adviſed of giving their judgm. of and 
| upon the premiſes, further day is given to the abuveſaid Rich. 
Cf = _Buſhop, in the chamber aforeſ. — the 2d Tueſday in the term of 
| « - | St. 
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St. Michael next coming, to hear their judgment thereof, 


ccc. At which day the aforeſ. Lord Keeper of the Great Seal, 


and Lord Treaſurer, in the chamber aforeſ. did not come; 
but Sir John Popham, Knut. and Edward Anderfon, Knt. Chief 
Juſtices of each Bench came at the ſame day, and then are 
there preſent, according to the form of the ſtat. in ſuch caſe 
made: and the aforgſ. Rich. Buſhopp in the chamber aſoreſ. 
comes by his attorney aforeſ. before the ſaid Juſtices ; and 
the aforeſ. buſineſs, and ſuit of errors, by the ſaid Juſtices is 
adſdurned and continued, by virtue of the ſaid ſtat. until 
Tueſday then next; and the fame day is given to the aforef. 
Rich. Buſhopp, to hear their judgment thereon, &c.. At 
which day, before the aforeſ. Lord Keepet of the Great Seal 
and Lord Treaſurer, in the chamber aforeſ. comes the aforeſ. 
Rich. Buſhopp, by his attorney aforeſ. and becauſe the aforeſ. 
Lord Keeper of the Great Seal and Lord Treaſurer are not yet 
adviſed of giving their judgment of and upon the premiles, 
further day is given to the aforeſ. Rich. Buſhopp, in the cham- 
ber aſoreſ. until Tueſday, falling the 8th of Novemb, ſollow- 


ing. to hear their judgment thereof, &c. At which day, be- 


ſore the aſoreſ. Lord Treaſurer and the aforeſ. Chief Juſtices 

reſent in the chamber aforeſ. comes the aforeſaid Richard 
— by his attorney aforeſ. and becauſe for the abſence 
of the aſoteſ. Lord Keeper of the Great Seal, in the aforeſaid 
buſineſs and ſuit of error it cannot be proceeded, the ſame 
cauſe is continued and adjourned by them the Lord Treaſurer 
and Ch. Juſtices, by virtue of the act aforeſ. made, until Tuef- 
day, _—_ the 22d day of Nov. then next following, in the 


chamber aforeſaid ; and the ſame day is given to the aſoreſ. 


Rich, Buſhopp, in the ſame chamber, to hear their judgment 
thereof, &c. At which day, before the aſoreſ. Lord Keeper of 
the Great Seal and the aforeſ. Juſtices, in the chamber aforeſ. 
comes the aforeſ Rich. Buſhopp, by his attorney aforeſ. and 
the aforeſ. Lord Treaſurer there then not coming, the-buſineſs 
and ſuit of errors aforeſ. is continued and adjourned by them 
the Lord Keeper of the Great Seal, and the Ch. Juſticgs, b 

virtue of the aforeſ. act thereof made, until the ſecond Tueſ- 
day in the term of St. Hilary then next following; and the 


ſame day is given to the aforeſ. Rich. Buſhopp, in the cham- 


ber aforef. to hear their judgment thereof. At which day the 
aforeſ. Lord Keeper of the Great Seal and the Lord Treaſurer 


came not in the chamber aforeſ. but the aſoreſ. Ch. Juſtices of 


each Bench came into the ſame chamber, and are there pre- 
lent. And the aforeſ Rich. Buſhopp, at the ſame day in the 
chamber aforeſaid, before the ſaid Juſtices, likewiſe cometh 
by his attorney aforeſaid, and the aforeſaid buſineſs and 
ſuit of errors is continued and adjourned further, by 
virtue of the ſtatute aforeſaid thereof made, until the 
firſt Tueſday in the term of Eaſter next following ; and 
the fame day is given to the aforeſaid Richard Buſhopp, 
in the chamber aforeſaid, to hear their judgment, &. 
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At which day, before the aforeſaid Lord Keeper of the Great Seal, 
2nd the aforeſaid Chief Juſtices, comes here the aforeſaid Richard 
Buſhopp, in the chamber aforeſaid, by his attorney aforeſaid ; and 
the ſaid Lord Treaſurer then and there not coming, the afore- 
ſaid buſineſs and ſuit of errors is continued and adjourned, by 
the ſtatute aforeſaid thereof made, further, until the laſt Tueſday 
of the aforeſaid term of Eaſter, in the chamber aforeſaid ; and the 
ſame day is given to the aforeſaid Richard Buſhopp, in the cham- 
ber aforeſaid, to hear their judgment thereof, &c. At which day, 
the aforeſaid Lord Keeper of the Great Seal and the Lord Trea- 
ſurer aforeſ. come not ; but the aforeſaid Chief Juſtices come into 
the ſame chamber, and are there preſent ; and the aforeſaid Rich- 
ard Buſhopp likewiſe cometh by his attorney aforeſaid, and the 
aforeſaid buſineſs and ſuit of errors by them is continued and ad- 
journed further, by virtue of the ſtatute aforeſaid thereof made, 
until the firſt Tueſday in the term of the Holy Trinity then next 
following: and the ſame day is given to the afereſaid Richard 
Buſhopp, in the chamber aforeſaid, to hear their judgment there- 
of, &c. At which day, before the Chief Juſtices, in the chamber 
aforeſaid, cometh the afpreſaid Richard Buſhopp, by his attorney 
aforeſaid ; and becauſe the aforeſaid Lord Keeper of the Great 
Seal and the Lord Treaſurer then and there come not, the 
aforeſaid buſineſs and ſuit of errors is continued and adjourned, 


according to the form of the ſtatute thereof made, further, 


until Tueſday the 4th day of July in the ſame term of the 
Holy Trinity; and the ſame day is given to the aforeſaid 
Richard Buſhopp, in the chamber aforeſaid, to hear their judgment, 
thereof, &c. At which day, before the aforſaid Chief Jultices, 
in the chamber aforeſaid, cometh the aforeſaid Richard Buſhopp, 
by his attorney aforeſaid; and becauſe the aforeſaid Lord 
Keeper of the Great,Seal and Lord Treaſurer come not, there- 
fore the aforeſaid buſineſs and ſuit of errors is continued and 
adjourned, according to the form of the ſtatute aforeſaid, fur- 
ther until the third Tueſday in the term of St. Michael next fol- 
lowing ; and the ſame day is given to the aforeſaid Richard 
Buſhopp, in the chamber aforeſ. to hear their judgment thereof, 
&c, At which day, before the aforeſ. Ch. Juſtices, in the cham- 
ber aforeſ. cometh the aforeſ. Richard Buſhopp, by his attorney 
aforeſ. And becauſe the aforeſ. Lord Keeper of the Great Seal 
and the Lord Treaſurer come not, therefore the aforeſ. bufi- 


neſs and ſuit of errors is continued and adjourned, by virtue of 


the ſtat, aforeſ. thereof made, further until the 21ſt day of Nov. 
in the ſame term of St. Michael; and the ſame day is given to 
the aforeſ. Rich. Buſhopp, in the chamber aforeſ. to hear their 
judgment thereof, &c. At which day, before the aforeſ. Chief 
Juſtices, in the chamber aforeſ. cometh the aforeſ. Rich. Buſhopp, 
by his attorney aforeſ. And becauſe the aforeſ. Lord Keeper of 
the Great Seal and Lord Treaſurer come not, therefore the 
aforeſ. buſineſs and ſuit of errors is adjourned and continued, 
according to the form of the ſtat. aforeſ. until the ſecond Tueſd. 
of the term of St. Hilary next following: and the ſame day is 
given to the aforeſ. Richard Buſhopp, in the ſaid chamber, to henr 
their judgment thereof, &c., At which day, beſore the aforeſ. 


Chief Juſtices, in the chamber aforeſaid, cometh the aforeſaid - 
Richard 
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Richard Buſhopp, by his attorney aforeſaid ; and becauſe the a- 
foreſaid Lord Keeper of the Great Seal and Lord Treaſurer 


come not, therefore the aforelaid buſineſs and ſuit of errors 
is continued and adjourned, by virtue of the ſtatute aforeſaid 
thereof made, further until the firſt Tueſday in the term of 
Ealter then next following; and the ſame day is given to the a- 
foreſaid Richard Buſhopp, in the chamber aforeſaid, to hear their 


judgment thereof, &c. At which day, before the aforeſaid Chief 


Juſtices, in the chamber aforeſaid, cometh the aforeſaid Richard 
Buſhopp, by his attorney aforeſaid ; and becauſe the aforeſaid Lord 
Keeper of the Great Seal and the Lord Treaſurer come not; 
therefore the buſineſs and ſuit of errors aforeſaid is continued and 
adjourned, according to the form of the ſtatute aforeſaid, until the 
firlt Tueſday in the term of the Holy Trinity next following; and 
the ſame day is given to the aforeſaid. Richard Buſhopp in the 
chamber aforeſaid to hear their judgment thereof. At which day 
beſore the aforeſaid Thomas Egerton Knight, Lord Keeper of the 
Great Seal, and Thomas Lord Buckhurſt, now Lord Treaſurer of 
England, in the chamber aforeſaid cometh the aforeſaid Richard 
Buſhopp by his attorney aforeſaid ; and the aforeſaid Attorney of 
the lady the Queen, for the faid lady the Queen, as at firſt pray- 
eth, &c. And becauſe the aforeſaid Lord Keeper of the Great 
Seal and Lord Treaſurer will further adviſe of giving their judg- 
ment of and upon the premiſes before, &c. further day is given 
to the aforeſaid Richard Buſhopp in the chamber aforeſaid, until 
the ſecond Tueſday in the term of Saint Michael then next follow- 
ing to hear their judgment thereof, &c, At which day, before 
the aforeſaid Lord Keeper of the Great Seal and the Lord Trea- 
ſurer, in the chamber aforeſaid cometh the aforeſaid Richard 
Buſhopp by his attorney aforeſaid ; and becauſe the aforeſaid Lord 
Keeper of the Great Seal and Lord Treaſurer are not adviſed yet 
of giving their judgment of and upon the premiſes, day further is 
given to the aforeſaid Richard Buſhopp in the chamber aforeſaid, 
until Tueſday the 23d day of October the ſame term of Saint Mi- 
chael, to hear their judgment thereof, &c. At which day, before 
the aforeſaid Lord Keeper of the Great Seal and the Lord Trea- 
ſurer, in the chamber aforeſaid cometh the aforeſaid Richard 
Buſhopp by his attorney aforeſaid ; and becauſe the aforeſaid Lord 
Keeper of the Great Seal and Lord Treaſurer are not yet adviſed 
of giving their judgment of and upon the premiſes, day further is 
given to the aforeſaid Richard Buſhopp in the chamber aforeſaid, 
until Tueſday the goth day of the ſame month of October the ſame 
term of St. Michael, to hear their judgment thereof, &c. At 
which day the aforeſaid Lord Keeper of the Great Seal and 
Lord Treaſurer do not come in the chamber aforeſaid, but the a» 
foreſaid Chief Juſtices in the chamber aforeſaid come, and the 


aforeſaid Richard Buſhopp at the ſame day, in the ſame chamber, - 


and before the ſame Juſtices cometh by his attorney afore- 
ſaid; and the aforeſaid bufineſs and ſuit of errors is conti- 
nued and adj urned by virtue of the ſtatute aforeſaid thereof 
made, further until Tueſday the ſixth day of November the 
ſame term of Saint Michael; and the ſame day is given unto 
the aforeſaid Richard Buſhopp in the ſaid chamber, to hear 
their judgment thereof, &, At which day —_— the 
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aforeſaid Lord Keeper of the Great Seal, nor Lord Treaſurer, nor 
the aforeſaid Chief Juſtices come unto the chamber aforeſaid. 
Afterwards the ſaid lady the now Queen ſent here another herwrit 
cloſe under her Great Seal, out of her court of Chancery, to the 
Treaſurer and Barons of this Exchequer directed, the tenor of 
which writ followeth in theſe words, fi. Elizabeth, by the grace 
of God of England, France and Ireland Queen defender of the 
faith, &c. To the Treaſurer and her Barons of the Exchequer 
greeting: becauſe in the record and proceſs, and becauſe of giv- 


ing of judgment in the plaint, which was in our court before you 


(a) Devant 11. 
a. 31 E. 3. cap. 
12. 11 Co. 59. 
a. 8 H. 7. 13. a. 
6 H. 7. 15. b. 
Plow. 206. b. 
Br. Error 147. 
Br. Diſcon. de 
Proces 50. 

15 E. 4. 21. b. 
37 H. 6. 15. A. 
4 Inſt. 119. 
Vet. N. B 55.2, 


the aforeſaid Barons of our Exchequer aforeſaid, in the term of 
the Holy Trinity in the 47th year of our reign, by bill between us 
and Richard Buſhopp of a certain treſpaſs and intruſion in cer- 
tain woods, with the appurtenances, called Alton, otherwiſe Al- 
vington Wood, containing by eſtimation 3000 acres of wood in 
y__ otherwiſe Alvington, andRock, in our county of Worceſter, 
anifeſt error intervened to our great damage; and becauſe in 
the ſtatute made in the parliament of the lord Edward late King 
of England the zd, our progenitor, holden at Weſtminſter in the 
31ſt year of his reign, amongſt other things it is agreed unto 
and eſtabliſhed, that in (a) all caſes the King or other perſons 
concerning, where any one complaineth of error done in pro- 
ceſs in the Exchequer, the Chancellor and Treaſurer cauſe to 
come before them in ſome chamber of council nigh unto the 
Exchequer, the ſame record and proceſs out of the ſaid Exchequer, 
and taking to them the Juſtices and other ſages, ſuch as to them 
they ſhall ſeem to be taken, to call before them the Barons of the 
Exchequer aforeſaid, to hear their informations and the cauſes of 
their judgment, and thereupon cauſe the buſineſs to be duly exa- 
mined ; and if any error ſhould be found, the ſame cauſe to be 
mended, and the rolls amended, and after the ſame into the ſaid 
Exchequer, to do execution thereof, cauſe to be ſent back as — 
longeth, as in the ſaid ſtatute it js contained: we therefore wil- 
ling error, if any ſuch were, according to the form of the ſtatute 


/ aforeſaid to be corrected, and full and ſpeedy juſtice to be done, in 


this behalf, command you, that if judgment be thereof given, 
then the record and proceſs aforeſaid, with all things touching the 
ſame before our beloved and faithful counſellor Thomas Egerton 
Knight, Keeper of our Great Seal of England, and you, you the a- 
foreſaid Treaſurer in the chamber of council, nigh the 7 
aforeſaid, called the Council- chamber, upon Tueſday, that is to 
ſay, the 5th day of February next coming, cauſe to come, that the 
ſame Keeper of our Great Seal, and you the aforeſaid Trea- 
ſurer the record aforeſaid ſeeing, and the proceſs aforeſaid, | 
and hearing your informations, you the aforeſaid Barons cauſe 
to be further done, what of right according to the ferm of 
the ſtatute aforeſaid is to be done, Witneſs ourſelf at Weſtm? 
the 29th day of Jan. in the 42d year of our reign, Symons. And 
at the aforeſaid 5th day of Feb. in the aforeſaid writ mentioned, 
the aforeſaid Thomas Egerton Knt, Keeper of the Great Seal of 


England, 
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England, and Thomas Lord Buckhurſt, Lord Treaſurer of 
England, cauſed to come before them the record aforeſaid, 
in the aforeſaid chamber, nigh the Exchequer aforeſaid, call- 
ed the Council Chamber ; and at the ſame day and place, 
come before the aforeſaid Lord Keeper of the Great Seal, 
and the Lord Treaſurer, the aforeſaid Attorney of the lady 


the Queen, and for the ſaid lady the Queen faith, that in 


the record and proceſs, and allo in the giving of the judg- 
ment aforeſaid, it is diverſly erred in manner and form, as 
by the aforeſaid articles or errors by him firſt alledged and 
aſſigned, above it is alledged ; and for the faid 1. the Queen 
prayeth another writ of the lady the Q. to warn the atore- 
ſaid R. Buſhopp to be before the aforclaid Lord Keeper of 
the Great Seal, and the Lord Treaſurer, at a certain day, to 
hear the record and proceſs aforeſaid, and alſo the errors a- 
foreſaid, &c. And it is granted unto him. And it is command- 
ed to the Sheriff of the county of Worceſter, that by good and 
lawful men of his balywick, he warn the ſaid R. Buſhopp 
that he be before the aſoreſ. Lord Keeper of the Great Seal 
and the Lord Treaſurer, in the chamber aforeſ. at Weſtminſt. 
the firſt Tueſday in the term of Eaſter next following, to hear 
the record and proceſs aforel. as alſo the errors aforeſ. above 
alledged, and further, &c. what to the court, &c. At which 
day, before the aforeſ. Lord Keeper and Lord Treaſurer, in 
the chamber aforeſ. the Sheriff of the county of Worceſter 
aforeſ. that is to ſay, Will. Childe Eſq. returned the writ aforeſ. 
indorſed thus: ſſ. By virtue of this writ to me directed, I 
gave warning to the aforeſaid Rich, Buſhopp, A John Jolly, 
John Harris, Tho. Pennington, and John Wemb, good and 
lawful men of my balywick, to be before the ſaid Keeper of 
the Great Seal, at the day and place within contained, as with- 
in to me is commanded. And upon this the aforeſaid Rich. 
Buſhopp, by Arthur Salway his Attorney, at the ſame day in 
the chamber aforeſ. likewiſe cometh, and demands the hear- 
ing of the record and proceſs, as alſo of the errors aforel. and 
they are read unto him, &c. which being read and heard, the 
ſaid Rich. faith, that in the record and proceſs aforeſ. and 
in rendring the judgment aforeſ. in nothing it is erred, and 
prayeth, that the aforeſ. lords do proceed to the examination 
as well of the record and proceſs aforeſ. as of the buſineſs a- 


foreſ. for errors by the ſaid Attor. of the faid lady the Q. above 


alledged, according to the form of the aforeſ. ſtatute thereof 


made: and the aforeſ. Attor. of the lady the Q. for the ſaid 


lady the Q. faith as before he had ſaid, and prayeth like- 
wiſe, &e. And becauſe the aforeſ. Lord Keeper of the Great 
Scal, and the L. Treaſurer will ſurther adviſe themſelves of 
and upon the premiſes, before they give their judgm. thereof, 
day is given to the aforeſ. R. Buſhopp, in the chamber aforeſ. 
until T ueſday next, to hear their judgm. thereof, &c. at which 
day, before the ſaid L. Keepef, and I.. Treaſ. in the chambet 

A aſoreſ. 


Judgment re · 
verſcch &c. 


ſaid Lord 
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aforeſ. at Weſtm. cometh the aforeſ. Rich. Buſhopp by his 
attorney aforeſaid z and becauſe the aforeſaid Lord Keeper 
and Lord Treaſurer are not yet adviſed of giving their judg- 
ment of and upon the premiſes, further day is given to-the 
aforeſaid Richard Buſhopꝑp before the aforeſaid Lord Keeper 
of the Great Seal and the Lord Treaſ. in the chamber aforeſ. 
until Tueſday next,,&c. to hear their judgment thereof, &c. 
at which day before the Lord Keeper of the Great Seal and 
the Lord Treaſurer, in the chamber aforeſaid' at Weſtminſt. 
cometh the aforeſaid R. Buſhopp by his attorney aforeſaid ; 
and becauſe the aforeſaid Lord, Keeper and Lord Treaſurer 
are not yet adviſed of the giving their judgment of and up- 
on the premiſes, further day is given to the aforeſaid Rich. 
Buſhopp, before the aforeſaid Lord Keeper of the Great Seal 
and the Lord Treaſurer, in the chamber aforeſaid, until the 
firſt Tueſday in the term of the H. Trin. then next coming, 
to hear judgment thereof, At which day, before the afore- 

Woe of the Great Seal and the Lord Treaſurer, 
in the chamber aforeſaid at Weftminſter, cometh the afore- 
ſaid R. Buſhopp by his attorney af6reſaid ; and becauſe the 
aforeſaid Lord Keeper of the Great Seal and Lord Treaſurer 
are not yet adviſed of giving their judgment of and upon the 
premiſes, further day 1s given to the aforeſaid R. Buſhopp, 
before the aforeſaid Lord Keeper of the Great Seal and Lord 
Treaſurer, in the chamber aforeſaid, until Tueſday the 3d day 
of June in the ſame term of the H. Trinity, to hear judgment 
thereof; at which day, before the aforeſaid Lord Keeper of 
the. Great Seal, and Lord Treaſurer, in the chamber afore- 
faid, at Weſtminſter, cometh the aforeſaid R. Buſhepp by his 
attorney aforeſaid ; and becauſe the aforeſaid Lord Keeper 
of the Great Seal and Lord Treaſurer are not yet adviſed of 
giving their judgment of and upon the premiſes, day is fur- 
ther given to the aforeſaid R. Buſhopp, before the ſaid Lord 
Keeper of the Great Seal and the Lord Treaſurer, in the 
chamber aforeſaid, until Tueſday the 10th day of June next 
in the ſame term of the H. Trinity, to hear their judgment 
thereof; at which day before the aforeſaid Lord Keeper of 


the Great Seal and the Lord Treaſ. in the chamber aſoreſ. 


at Weſtminſter cometh R. Buſhopp, by his attorney aforeſ. 
And upon this the premiſes being ſeen by the aforcſaid Lord 
Keeper of the Great Seal of England, and the aforeſ. Trea- 
ſurer, and mature deliberation thereof amongft them being 
had, and taking to them the aforeſaid John Popham Knt. 
Chief Juftice of the ſaid lady the Queen for pleas, before 
the Queen herſelf to be holden aſſigned, and Sir Edm. An- 
derſon Knt. Ch. Juſt. of the ſaid lady the Q. of the Bench, as 
alſo of Francis Gawdy, one of the Juſtices to pleas, before the 
aforeſaid lady the Q to be holden aſſigned, and calling be- 
fore them the Barons of the Excheq. aforefaid, and the reaſons 
of the judgm. aforeſ. of the faid Barons being heard, becauſe 


it 


N 
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it ſeemeth to the aforeſaid Keeper of the eat Seal of Eng- 

land, and to the aforeſaid Treaſurer, with the counſel of the 

Juſtices aforeſaid, that in the record and procefs aforeſaid, and 

alſo in the giving of the judgment aforeſaid, it is manifeſtly 

erred ; therefore (a) it is granted by the ſaid Keeper of the (q) pevant 
Great Seal of England, and the aforefaid Treaſurer, that the 22. a. 1 Roll. 


judgment aforeſaid be reverſed and annulled ; and that the R. 278, 279. 


aforeſaid Rich. Buſhopp, of the entry, intruſion, treſpaſs and 1 ws 


contempt aforeſaid be convicted; and that the aforeſaid 3 Bulſtr. 92, 93, 
Richard Buſhopp be amoved from the poſſeſſion of the pre- 9771 Syd. 70. 
miſes, and be attached by his bbdy, whereſoever, &c. to make — 
fine with the lady the Queen for the aforeſaid his treſpaſs and 17, 19, 194, 
contempt, whereof in form aforeſaid he is convicted; and that 52?: Yelv. 159. 
the record aforeſaid be ſent back into the Exchequer aforeſaid, — — 
for the execution thereof for the aforeſaid lady the Queen, to Poph. * 
be done according to the form of the Katute aforeſaid thereof N. Benl. 143, 
made : therefore it is agreed by the Barons here, that the writ pr 5 


of the lady the now Queen do iflue forth out of the court Cent. 13. Cro. 


here, to amove the ſaid Richard Buſhopp from the poſſeſſion J. 6. Stat. 26 


of the premiſes aforeſaid, and to attach the ſaid Richard b — 2 


his body, whereſoever, &c. to make fine for the faid treſpaſs Jac. 386, 63a. 
and contempt whereof he is convicted in form aforeſaid, re- Net. 22 & 28 
turnable here in eight days of St. Michael. And it is com- Cro. C 
manded to the ſaid Sheriff of the ſaid county of Worceſter, 443. 1 97% 
that he amove him the ſaid Richard, and him attach in the 77+: 


form aforeſaid. 
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Trinity-Term 42 Eliz. 


BETWEEN THE 
QuzzN and RIcHARD Bus Hopr. 


(a) 2 And. 154. FN an (a) information of intruſion, which began Trin. 
— . 37 Eliz. Rot. 299. Scaccario, againſt Richard Buſhopp for 
Hob. —4 intruſion in a wood called Alton Woods, in Alton, alias Al- 
10 Co. 68. . vington and Rock, in the county of Worceſter, &c. the 
defendant pleaded, that before the intruſion, one Anne Coun- 
teſs of Warwick, who was the wife of Richard Earl of 
Warwick, was ſeiſed of the manor of Abbotteſley, alias 
Abberley, in the county aforeſaid ; whereof the ſaid wood 
was parcel, in her demeſne as of fee, and ſo ſeiſed guindena 
Hilarii anno 3 H. 7. did levy a fine. of the ſaid manor 
whereof, &c. unto King Hen. 7. to have and to hold to 
him and to the heirs males of his body, ſaving the re- | 
verſion unto the ſaid Counteſs and her heirs; and after- 2 
wards the faid Counteſs died ſeiſed of the ſaid reverſion in * 
fee, after whoſe death it deſcended unto Edward Earl of 
Warwick her couſin and heir, that is to ſay, ſon and heir 
of Iſabel, daughter and heir of the ſaid Counteſs; and af- 
terwards, by act of parliament 25 Januarii anno 19 H., 7. 
60 Bacon's the (5) ſaid Edward Earl of Warwick was attainted of trea- 
Hiſt. H.7- fon; and further it was enacted by the ſaid act, that he 


3 — ſhould forfeit to the ſaid King and his heirs, all his lands, f 

x64, 165. De- tenements and hereditaments, which he had the ſecond 0 
vant 0 2, day of Auguſt, anno 14 H. 7. Quarum quidem convittionis 
11 . j. & attinflure prætertu, præd nuper Rex H. 7. fuit ſeiſitus 
1 Jones 79. de reverſione manerii præd, unde, &c. ut de ſeodo & jure, 


in jure coronæ ſux Angliæ, & fic inde ſeiſitus exiſlens, ac 
EF de manerio pradiflo cum pertinentiis, ficut præfertur, ſei- 
[| | fit” exiften' idem nuper Rex apud I/:jtmon' in comitatu Mid. 
as obiit, de manerio pred” cum pertinentiis, unde, &c, ac de re- 


| 4 ; | ver ion 


— 
Page, 
o 
? ; 
* 


1 * —_—- ed GCE = - uw —_ —_— 


Part I. The Caſe of ALTow Woops. 


verſone pred', in forma pred ſeiſitus, poſi cujus mortem the 


manor and reverſion deſcended unto Hen. 8. by force where- 
of he was of the ſaid manor and reverſion ſeiſed, &c. and 
being ſo thereof ſeiſed, it was found before the eſcheator, 
(a) virtute officit, 5 Fulii anno 23 H. 8. that the faid Coun- 
tels of Warwick levied the ſaid fine, and that ſhe died ſeiſed 
as aforeſaid of the reverſion ; and that the ſame deſcended to 
the ſaid Edward Earl of Warwick; and that he being of the 
ſaid reverſion ſeiſed, the faid Earl was by the ſaid act in 19 


H. 7. attainted of high treaſon ; and by the fame act it was 


ordained that he ſhould ſorfeit, ut ſupra : by force of -which 
King Hen. 7. was ſeiſed on the reverſion in fee; and that 
the ſaid eſtate-tail, and the reverſion alſo after the death of 
Hen, 7. deſcended to Hen. 8. by force of which King Hen. 
8 was ſeiſed, viz. of the manor in tail, and of the reverſion 
in ſee, prout per inquiſitionem predit? in cur. Cancellar. do- 
mine Reginæ apud We/tmonaſler. praedif? debito modo retornat, 
& ibidem de recordo remanen', ome apparet. And that K. 
Hen. 8. ſo ſeiſed, that is to ſay, of the eſtate- tail in poſſeſ- 
ſion, and of the reverſion in fee by his letters patent bearing 
date (b) 3 Nov. anno 23 H. 8. recatan' quod cum idem Henri- 
cus 8. 20 die Octobris, anno regni ſui decimo nono per literas ſuas 
patentes dediſſet, & conceſſiſſet Maltero Walſhe uni Gromett' 
private Camere ſuæ, manerium ſuum de Grafton Fleuord in co- 
mitatu WWigornie, habendum ſibi pro termino vite ſug. Cumgue 


etiam preditius Henricus eftavus ſexto die Decembris, anno regni 


ſui viceſimo primo, per dice foes literas patentes dedifſet, & 
conceſſiſſet præſato Waltero Walſhe, & cuidem Elizabethe ad- 
tunc uxori ejus, manerium de Charleton in com' Somerſet. ha- 
bendum & tenendum manerium illud eiſdem Maltero et Elizabethe 
pro termins vitæ eorundem Walteri & Elizabethe, & alte- 
rius eorum diutius vivent', prediftus nuper Rex Henricus oc- 
tavus adtunc in confideratione veri & laudabilis ſervitii eidem 
domino Regi, per præfatum Walterum Malſbe adtunc impenſ. 
& adtunc impoſterum impendend. Ac pro eo quod idem Mal- 
terus prediftas literas patentes de manerio de Grafton Fleu- 
ord, ac quod iidem MWalterus & Elizabetha, prædictas alias 
literas patentes, eis de praditio manerio de Charleton in forma 
pred” conſectas, dicto nuper Regi Henrico oftavo (c) reſli- 
tuiſſent cancelland', ad intentionem quod idem nuper Rex 
prædictum manerium de Grafton Fleuord, necnon præ- 
diddum manerium de Abbattefley, per alias literas paten- 
tes ejuſdem nuper Regis, eiſdem Maltero & Elizabethe 
concedere dignaretur, que quidem ſeperales priores lite- 
r patentes in eur” Camellar” preditt ad eandem inten- 

G tionem 
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(a) 2 And. 42, 
337 36, 154. 

1 Jones 79. 
Mo. 413. 


(5) 2 And. 184. 
Mo. 413, 414. 


(e) Lane 6. 
6 Co. 55. b. 


_ a ap 
% Aa mo. Oo oy 


(a) 2 And. 155. 


Hetl. 1 50. 


Mo. 414+ 


| (5) Mo. 414- 


(e) 2 And. 154. 
Mo. 414- 


{4) 2 And. 155. 
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tionem tempore confectianis pradiflarum literarum patentium hic 
in cur” prolat', reſtitut', & cancellat” fuerunt, de (a) gras 
tia ipſius Regis ſpeciali ac ex certa ſcientia & mero motu ſuis, 
per eaſdem literas patentes hic in curia prolat” dedit & conceſſit 
eiſdem Waltero TValſhe, & Elizabethe uxori ejus, pradiet' ma- 
neria de Grafton Fleuord & Abbotteſley. Habend & tenend' præ- 
dicta maneria cum pertinentiis predifto Waltero Walſhe & Eli- 
zabethe uxori ejus, & heredibus maſculis de corpore ipſius Mal- 
teri procreat. (5) And averred that he was one of the 
Grooms of the Privy- chamber to Hen. 8. and that he had 
done ſervice, &c. and averred alſo, that he had ſurren- 
dred the ſaid letters patent of Grafton Fleuord, and that 
he and his wife had ſurrendered the ſaid letters patent 
of Charleton, and aſterwards the ſaid Elizabeth died, and 
the ſaid Walter ſurvived. And aſterwards it was enacted 
and ordained by parliament holden 8 Juni: anno 28 Hen. 
8. (c) reciting by the ſaid act, that whereas the ſaid Coun- 
teſs of Warwick by the ſaid fine, anno 3 Hen. 7. bad 
given and granted the ſaid manor of Abbotteſſey with the 
appurtenances (inter alia) to have to the ſaid Hen, 7. and 
to the heires males of his body; and reciting the giſcent 
of the reverfion of the faid manor from the ſaid Counteſs 
unto the ſaid Edward Earl, and his attainder of high 
treaſon, by which the reverſion in fee of the ſaid manor 
(inter alia) eſcheated unto the ſaid King Hen. 7. and came 
to his hands, and reciting the diſcent from Hen. 7. to 
King Hen. 8. by force of which King Hen. 8. was thereof 
ſeiſed. Et quia prædic maneria & cetera præmiſſa fuerunt 
magni valoris & habuerunt multa, magna & ampla liberta- 
tes, præheminenc, commoditates & deleftamenta, ad eadem 
ſpectant' : 1deo tunc, & ibidem inattitatum fuit authoritate ejuſ- 
dem parliamenti, quod predic? nuper Rex Henricus oftauusy 
beredes & ſucceſſores ſui, (4) extunc impoſterum haberent te- 
nerent & gauderent omnia & ſingula prædicta maneria, &c. ac 
quod eadem maneria, Ic. adjudicarentur authoritate ejuſdem par- 
liamenti, in pradit? nuper Rege Henrico eftawvo, haredibus 
& ſucceſſoribus ſuis in feodo ſimplici imperpetuum, fine predit?y 
ſeu aliguibus aliis rebus, ante tunc habitis, faclis, ufitatis, ſeu 
allocatis, in contrarium non obflantibus, (e) ſalvis ſemper onini- 
zus & ſingulis per ſonæ & per ſonis, corporibus politicis & cor- 
poratis, hæredibus & ſucceſſoribus ſuis, aliis quam predifie 
nuper Comitiſſoe Warwick, & heredibus ſuis, & haeredibus 
Richardi nuper Comitis Warwick, patris predifle nup 
Comitiſſæ, omnibus talibus juribus, titulis, uſibus, c. in 
talibus 
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talibus modo, & forma, prout pred” adtus nunquam habitus (a) 2 And. 155. 


ſen editus fuiſſet. By force of which H. 8, was ſeiſed of the 7 on _ 


reverſion of the ſaid manor in fee-ſimple, and conveyed (4) x Jones 29. 
the eltate tail to William Walſhe, and the reverfion to the Palm. 354. 


Q. that now is ; and that William Walſhe by his deed indent- 2 k on . 


ed, enrolled in the Chancery, &c. bearing date 3 Julii anno 14, 17. Fitz. 
30 Regin Hlin. did bargain and fell to the Earl of Lei- Scire fac. 113. 


ceſter and his heirs, the ſaid wood, which after his deceaſe 182 18 Bl 38. 


deſcended to Ambroſe Earl of Warwick his brother and heir, g Co. gs. b. 
who conveyed the ſame (5) to the uſe of Anne now Counteſs Stam Pr. $5: b. 
wn 


of Warwick and her heirs, and died ; and Buſhopp the def. 3 Jn 2 
juſtified as ſervant to the ſaid now Counteſs, and by her. — 48. a. Ce. 


commandment, &c. upon which plea Coke the Queen's At- Car. 173. 2 And. 


torney demurred in law. And this caſe was argued at the bar 2 : 2 


by the Attorney general, and Fleming Solicitor- general for 103. pl. 486. 2. 
the Queen; and by Heron Serjeant and Tho. Stephens for the Fitz. Travers g. 


def, And afterwards was argued by the Barons, viz. Peri- * 4+ 22. 7 
am Chief Baron, Clark and Ewens; and Clark argued for the R. —＋ * > 


Queen, but Periam and Ewens contrary ; and judgment was 375, 421, 44%» 


given againſt the Queen: and thereupon the Queen's Attor- 497; Br. Phar- 
ney cauſed a (c writ of error to be brought for the Queen; Th a 8 


and becauſe the caſe was moſt learnedly argued in the Ex- 3 Init 19. 3 Co. 
chequer · chamber upon the writ of error, I' have omitted all 10. b. 7 Co. 33. 


the arguments before the judgment given in the Exchequer, gk, — 


and the rather becauſe I did not hear the whole arguments of 12 Co. 6 Het. 
Baron Clark and Baron Ewens. And four exceptions were 1 1 Len, 


taken by the Attorney-general to the pleading. 64d" 300; 
Firſt, the pleading that K. Hen. 7. was ſeiſed in fee of the — * _ 


reverſion by the ſaid act of attainder, by which it is enact- 315, 327, 3229 


ed, that the ſaid E. of Warwick ſhould (4) forfeit all his r 


lands, &c. and that K. H. 7. died ſeiſed of the ſaid reverſion; b. Piow. 552. b. 
and that it deſcended to K. Hen. 8 is repugnant and inſuf- Hob. 334, 339, 


ficient; for in as much as it doth not appear when Edward — — _ 
Earl of Warwick, who was attainted, died, it is clear that un- 343. By. 342. 


til his (e) death or office found nothing veſted in K. H. 7. Pl. 21. 343. pl. 


And this point hath oftentimes been reſolved and adjudged, 2 3 


27 H. 8. tit. Office. Br. 17. Saye's caſe, 15 Eliz. Dy. 325. Ni- R. 162. 2 Ro. 
chol's caſe, Plowd. Comm. 483. b. & 486. a. And the ſtat. of R. 314, 315, 


(f) 26H. 8. c. 13. by which lands in tail are forfeit. And 3's, 319, 320s 
g) 33 H. 8. c. 20. by which land forfeited for, treaſon is by — — —— 


the ſaid act veſted in the King without office, prove that 416, 418, 420, 
the words (ſhall forfeit) veſt nothing in the King without 5" 523» 597» 


office or death, at the common law, and all this was af- „ 
firmed per tot cur'; and that the pleading in this point was 80. Cr. Car. 428. 
not ſo formal as it might have been, but they were of opi- pos — 

nion that it was notwithſtanding ſufficient enough in ſubſtance, = b. Kl. 17. b. 


for K. H.7. did not make the grant to Walſhe, for then the Ex- Stam. Pre, 53. 
ception had been material. But after office found K. Hen. 8. - A „* Dy. 
43+ pl. 56. 344. a. 1 And, 293. Palm. 439. 3 Co, 2. b. 1 Jones 70, 71, 75, 765 77. 80. 7 Co. 120. 
15. b. Pop. 19. 4 Leon. 169, 172. Cr. Car. 428, 461. Co. Entr. 389. b. 422. b. Mo. 307, 3115 
312, 320, 323, 327, 329. 1 Le. 21. Godb. 301, 304, 305, 312, 315. Hob. 231, 335, 341, 344» 
345- Co. Lit. 372. b. 2 Ro. R. 318, 321, 324 375, 503. Apres 48. a, 3 loſt. 19. 


(a) Mo. 416. 
Apres 52. b. 
4 Inſt. 225. 
Kel. 173. a. 
4 Co. 57. a. 
Ley de Wards 
& Liverits 25, 


® 5 Co. 56. b. 


7 


(b) 9 H. 7.10. a. 
F. N. B. 154. e. 
Br, Aſſize 381. 


(e) Mo. 416, 
Cc. Jac, 18. 


The Caſe of Al rox Woops. Part J. 


granted to Walſhe; and therefore the ſeiſin alledged of the re- 
verſion in Hen. 7. and the deſcent of it to Hen. 8. was but a 
trifle, and not material. Þ 

The ſecond exception was to the return of the faid ofhce 
found 23 Hen. 8. becauſe it was found virtute offici —_ 
the eſcheator, which ought to he returned into the Exchequer, 
and not into the Chancery; for offices found virtute brevis 
returnable in the Chancery, ought to be returned into the 
Chancery; but oſſices found virtute offictt before the eſcheator 
ought to be returned into the Exchequer, to which court he 
is properly attendant, and fo is the book in 4 E. 4. 24. a. 


Stanford Prærog fol. 70. b. But this exception was diſal- 


lowed per totam curiam upon the producing a multitude of 
precedents of offices found before the efcheator virtute ici, 
and returned into the Chancery. And it was alſo holden by 
the two C. J. Poph. and Anderſon, and Gawdy Juſtice (whom 
the Lord Keeper of the Great Seal and the Lord Treaſurer 
called unto them according to the ftatute) that the office was 
ſufficient enough to entitle the K. altho' it was never“ re- 
turned; for it appeareth in the book of aſſiſes, that upon 
examinat. of the eſcheator, if it appeareth that he hath ſeiſed 
the land into the King's hands, altho' the office by virtue 
whereof he ſeiſed it was never returned, (for no mention is 
made of the return of it in any book) it is ſufficient enough 
vide (b) 30 Aſſ. pl. 5. &c. 

The third exception was, that the oſſice entitles K. Hen. 
7. after his death, and finds a ſeiſin in Hen. 7. and a deſcent 
to K. Hen. 8. ſo that the office which was found 23 Hen. 8. 
doth not entitle K Hen. 8. by force of the office, and at- 


tainder, but entitleth K. Hen. 7. and K. Hen. 8. as heir to, 


him, and that 1s the title which the office finds for Hen. 8. 
and therefore the office is not ſufficient ; /ed non allocatur ; 
for in as much as it was found by office that the ſaid E. of 
Warwick was ſeiſed of the ſaid reverſion at the time of his 
attainder, that was ſufficient to entitle K. Hen. 8. without 
finding the reſidue of the matter, which was but ſurpluſage, 
and more than was neceflary. 

The fourth exception was, that the pleading of the grant 
made to Walter Walſhe by K. Hen. 8. as to the conſidera- 
tion, was inſufficient, and that for two reaſons. 1. Becauſe it 
was not (c) averred that the K. had demiſed the manors of 
Grafton Fleuord and Charleton as he had recited ; for if in 
re: veritate there were not ſuch leaſes, then the King was 
deceived ; and the King was induced to grant the manor of 
Grafton Fleuord in tail the rather, becauſe he thought he 
had granted it (as he recites) to Walſhe for term of his 
life, and was induced to grant the manor of. Abbotteſley in 
tail the rather, becauſe the manor of Charleton, which (as 
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he recites) he had granted to Walſhe and his wife for term of 
their lives, ſhould be ſurrendered ; but if in rei veritate there 
were not any ſuch leaſes for life, then the King was (4) de- 8 
ceived in the conſideration which was of record, and valu- 56. 2. 6 
able; and if the defendant had pleaded, that the King had 12. a. 11 Co, 


: a $7. 2. 74. b. 
made ſuch leaſes, the fame had been ifſuable and traverſ- po 's. I 


able, and in proof thereof the caſes in (5b) 21 E. 4. 48. & 49. 5 Ca a4. 
and Sir Tho. Wrothe's caſe, Plow. Com. 455. were cited; 2 Hob. 223. | 
non allacatur; for the conſideration was, that Walt. Walthe Lens as. 2 Co, 
ſhould ſurrender the letters patent of the manor of Grafton, 5 Fin : 
and that he and his wife ſhould ſurrender the latters patent of 29. Lane 12. 
the manor of Charleton ; and all that he hath A gen Aptes 52. a. 
ho ſay, (c) the ſurtender of the letters patent, and that is the | 
3 and not the ſurrender of the eſtate demiſed. = 2 * 
And it was agreed, that it was not neceſſary to (d) aver more (4), Ro. R. 
than is contained within the conſideration itſelf: and altho' 277. . 
the King doth recite the demiſes, yet that is not the conſi- 

deration of the new grant; and a falſe recital in this caſe 

of a thing which was not parcel of the conſideration, doth 

not make the grant void. And it was faid by ſome, that the 

recital ſhall conclude the King according to the opinion in : 
(e) 9 H. 7.2. a. But the two C. Juſtices did deny that, for the (e) Fitz, Eſtop- 
King ſhall not be concluded to ſhew, er to ſay the truth, bel 84. 26 H. 8. 


1. b. Br. Patent 


but the law ſhall adjudge him rather to be deceived. /) The 30 Apres 43. 
other objection againſt the conſideration was, that the King Hob. 339. 
was deceived in the law in this caſe; ſor he intended to have n+ wap 56. Plo. 
his former demiſes of Grafton Fleuord and of Charleton ſur- if) Mo. 414. 
rendered, and the (g) ſurrender of them was the motive of the 415. 

new grant ; but here the King was deceived in that, for by (% Hob. 224, 
the ſurrender of the letters patent, the eſtate demiſed was 8 C. +2 
not ſurrendered, namely, of the manor of Charleton, in which 

the wife of Walſhe had a joint eſtate with him: and it was 

faid, that the K. ought to have the effect and (h) full benefit (3) 9 Co. 132.2, 
of that which is intended to be made to him, and not the ſha- 

dow and outward ſhew thereof, which conſiſts only in words, 

and not in effect: as in 18 El. Dy. 352. (i) where a term () Dy. 352. 
in ſhew, and not in effect, was ſurrendered, and in conſidera- ?* 26. Apres 


. 2 49. b. 5 Co. 
tion thereof, another leaſe made, the new leaſe is holden to be — gh hg 


void, and yet the grant was ex certa ſcientia & mero motu, 68. a. 6 Co. 


55. d. 2 Ro. R. 


which caſe in effect was, that one abbot made a leaſe for 273. 


ſixty years to another abbot, the abbot who was leſſee, 
with the aflent of his covent, made a leaſe for eighty years, 
the reverſion came to the * the firſt term of ſixty 
years expired, the aſſignee of the term of eighty years ſur- 
rendered to the Queen ea intentione, that the Queen would \ 
make a leaſe to him for twenty years; the Queen reciting the 
demiſe for 80 years and ſurrender, in conſideration there- 

of ex certa ſcientia & mere motu demiſed for twenty years: 
and it was holden that the demiſe was void, for the Dom 
IE G 3 was 


(a) Lit. R. 135. 
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Plo. 331. a. 

H 7. 2. a. 
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a, Dav. 34. b. 
43. . 18 E. 3. 
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21. 7 Co. 40. b. 
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1 Bulſt. 10, 222. 
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was Jordhred, for in truth nothing was ſurrendeted but only in 
(a) ſhew and appearance. And the faid caſe proves directly, 
that the (ö) recital of a demiſe ſhall not conclude the K. 
but contrary if the ſame be falſe, it ſhall avoid his grant. 
So alſo was it adjudged in the caſe of Barwick in an infor- 
mation of entruſion, Trin. 39. Eliz. where the caſe in effect 
was, the Queen in an. 14. demiſed the manor of Sutton in 
Galtres in the county of York to Humph. (c) Barwick for 21 
rs, who demiſed ſeveral ſmall parcels thereof to others ſor 
rs; and afterwards the Queen by her letters patent, an. 23 
reciting the ſame demiſe to Humph. Barwick, pro & in 
conſiderattene ſurſumreddit. totius flatus & termin' annor” de & in 
premiſſ® per præd liter, Patent eid. Humph. conceſſ doth de- 
miſe and grant the ſaid manor to the ſaid Humph. Barwick 
for 21 years; and it was adjudged that this ſecond leaſe was 
void, for all the eſtate and term demiſed to the ſaid Humph. 
Barwick by the faid letters patent in an. 14. (in reſpect of 
the ſaid petty leaſes) were not ſurrendered according to the 
effect of the conſideration. ' And in that cafe the King was 
deceived in law, becauſe he thought the ſurrender of the 
patent was alſo a ſurrender of the leaſe and eſtate demiſed ; 
and when the King is deceived, or miſtaketh the law, the 
grant is void. Asin 18 H. 8. tit. Patent, Br. 104. where the 
King gave lands to the Lord Lovel to have and to hold to 
him and to his heirs (4) males, and that was ex certa ſcien- 
tia & mero motu, and yet adjudged void; ſor he cannot grant 
ſuch eſtate of inhetitance in tee-fimple, to make the males to 
be inheritable, and to exclude the females; and becauſe bis 
intent did not agree with the law, bis grant was adjudged void. 
And in 1 Ma. Dyer 94. K. Edw. 3. did grant land to the 
Duke of Cornwal, & (e) hared* ſuis Regibus Angliæ, and it 
was holden void cauſa qua ſupra ; ſed non allocatur iſta exceptio; 
for it doth not appear that the King did intend to have more 
ſurrendered than the former letters patent only; and it doth 
not appear by any expreſs matter within the letters patent, 
that he did intend to have the former eſtates ſurrendered, and 
it would be very dangerous to make the King's grants void 
by conſtruction upon inferences and arguments, without di- 
rect and expreſs matter contained in the letters patent, and 
the rather in this caſe, becauſe the grant is ex certa ſcientia & 


mero motu, in which caſe other intent ſhall not be collected 


by conſtruction, than is expreſſed in the patent; and all this 
was aſhirmed per totam curiam, | 

As to the matter in law, two points were moved: one, 
that the letters patent were void, the other admitting that 
the letters patent at the firſt were good; yet all the eſtate 
which Walſhe had, was given unto the K. by the act of 28 H.8. 
As to the firſt, the caſe is no other, but, (Y the K. being te- 
nant in tail of the manor of Abbotteſley, to him and his heirs 
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males of his body, by force of the ſaid fine of 3 H. 7. with 


the reverſion to him, his heirs and ſucceſſors, by force of 


the ſaid attainder and office, gives by his letters patent the 
ſaid manor to Walter Walſhe, and to the heirs males of his 
body ; whether this gift be good or not, was the firſt queſtion: 
and to decide the ſame, firſt it is to be conſidered, if the grant 
would have been good, if the King had been tenant in tail 
only, without any reverſion in fee expectant to him. And in 


that caſe the Queen's Attorney ſaid the grant was void, for 


(a) the intent and purpoſe of the King which appeareth in 
his grant cannot take effect, for he intended to grant an eſtate- 
tail, and that he could not, for he had but an eſtate taii him- 
ſelf; and the largeſt eſtate that tenant in tail may lawfully 
grant, is but for (6) his own life, as Litt. faith ; for he who 
hath land in tail to him and to the heirs cf his body, hath 


| ſuch eſtate ſo appropriate and incorporate to him and to the 


heirs which ſhall iſſue out of his Joins, that he cannot lawfully 
grant it to a ſtranger, and to the heirs males of his body, for 
that would be againſt the form of the gift, and againſt the 
ſtat. De donis conditional. So (c) if the King be tenant for liſe, 
and the King grants the land to another and his heirs, that 
grant is void, for the King taketh upon him to grant a 
greater eſtate than he lawfully can grant. And becauſe his 
grant cannot take effect according to his (4) intent ex- 
preſſed in his grant, for that cauſe his grant is void, and 
ſhall not be conſtrued to paſs other eſtate than he intended to 
grant; as to paſs an eſtate for life, when the King in- 
tended and purpoſed to grant an eſtate of inheritance. And 
ſo the book is in 7 H. 4. 42. & (e) 21 E. 3. 47. the Earl of 
Kent's caſe. If the King hath the wardſhip of land, or a 
leaſe of land for years, and by his letters patent granteth 
the land to another and to his heirs, this grant 1s void, and 
ſhall not by conſtruction amount to a grant of his eſtate or 
intereſt; and ſo it is agreed in (/) 21 Aſſ. pl. 15. The 
King licenceth his tenant to alien to two chaplains and their 
heirs, and in truth as it appeared by a fine in the Treaſury, 
he who aliened had but an eſtate-tail, the reverſion to the 
King: and it was adjudged, that the licence was void, and 
ſhould not enure to a licence to alien ſo much as he might 
lawfully alien, ſcilicet to them and their heirs during his 
life, for longer he could not alien, for as much as the rever- 
fon was in the King; but becauſe,the King was deceived 
when he gave the licence to alien to them and their heirs, 
in as much as he was not conuſant of his eſtate, for that cauſe 
the licence was utterly void, and the Jand feiſed into the 
King's hands, $0 in the caſe at bar, the K. not knowing his 
eſtate, granted a greater eſtate than he could lawfully grant, 
and thereſpre his grant is void, & vide (g) 40 Aſſ. pl. 36. which 
agrees with 21 Ai. 15. in all, and 0 caſe in the whole law _ 
| 4 
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be found, which denies it, that is to ſay, that the K.'s grant 
ſhall be good when he taketh upon him to grant a larger eſtate * 
than he lawfully may ; but the contrary is proved by the books 
aforeſaid. oreover it was ſaid, that it was a maxim in law, 
(a) 11 Co. 72. a. that the King's patent cannot do (a) wrong: and therefore it 
E —_— is agreed, in 38 H. 8. Br. Diſcontinuance 35. Inter Regem 
F. 4 .. & Anthon' Lee militem & tit. Pat. 101. & tit. Taile 39. that 
Plow. 246. b. jf the King be tenant in tail, and grant the land by patent for 
. years, or for life, and die, the patent is void, for a grant 
2 GR without livery doth not make a (b) diſcontinuance, nor ſhall 
60. 1 Ro R. jt bind but during the life of the grantor ; & eadem lex of ſuch 
= — grant in fee, for à grant in fee doth not make a diſcontinu- 
7 Co. 13. d. ance without warranty; and if the King's grant ſhould make 
Godb. 317- a diſcontinuance, it would do wrong, which the King by his 
1 grant cannot do, but his grant ſhall be rather void. And that 
332. b, Plow. book makes not againſt the Queen in the principal caſe; for 
233. a. 2 And. firſt it is to be obſerved, that no queſtion is made in thoſe 
1 caſes but after the death of the King who granted, and then 
416. without doubt the grant is void, fo as it never came there in 
queſtion, of what validity the grant was in the life of the 
King. Secondly, in 38 H. 8. it was not reſolved, whether the 
(e) 5 Co. 14. b. King being donee in tail, was bound by the ſtat. (c) de dons 
b _ conditionalibus : but afterwards Trin. 4..Eliz. it was adjudged 
3 — in the Lord Barclay's caſe, that he was bound by the ſtatute. 
21,2. 32.22 Thirdly, theſe words (a grant without livery doth not make a 
diſcontinuance) is the general rule of law in the caſes of 
common perſons ; and that is well proved by the ſubſequent 
words; (a grant in fee without warranty doth not make a 
diſcontinuance) for doubtleſs that is intended in the caſe of 
a common perſon, and not of the King, for his grant in 
fee with warranty 1s void, and doth not make a diſcontinu- 
(% Mo. 41g. ance. And it is ſaid () in the Lord Barclay's cafe, Pl. 
Co. Lit. 19. b. Com. 246. b. that if land had been given to the King, and 
of to the heirs of his body, he before the ſtat of Weſtminſt. 2. 
could not have aliened in ſee before iſſue, for ſuch alienation 
Note. by another would be a wrong ; ſo would it be in the King, 
if it ſhould be adjudged an alienation in fee, and that it can- 
not be, for the King cannot do wrong, nor would his prero- 
tive warrant him to do an injury to another; and the eſtate 
which the King had, would not lawfully ſuffer ſuch aliena- 
4 y tion, for his eſtate was not ample and ful enough to make 
. | ſuch alienation, and his prerogative will not alter his e- 
1 | ſtate, nor make it greater than the donor «gave it him ; 
\ | & paulo poſt, ſcilicet fol. 247.*a. it is ſaid, that the aliena- 
| tion was ad exhereditation' exituum, ergo it was tortious, 
j for to diſinherit one is not lawful, and if it were contra 
uoluntatem donatoris it is ill done, for men ought to obſerve 
=. the intent of others in things lawful, and to defeat it 
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is ill; and theſe are the words of the ſaid book ; a fortiori in 
our caſe, the King's grant being reſtrained by the tat, is void. 
If the King makes a leaſe for years, or for (a) life, and after- 
wards grants the land to another in fee, or in tail, without 
reciting the leaſe, the laſt grant is void; firſt, becauſe 
the King grants an eſtate in poſſeſſion, where he hath but 
a reverſion, and ſo is deceived in his grant ; and the ſub- 
ject had a way to come to the knowledge of the ſaid leaſe, 
for every patent ought to be enrolled in the Chancery, to 
which all fubjects may have acceſs, otherwiſe is it of leaſes 
not of recatd, as it is agreed tempore H. 8 CE. 6. Br. tt, 
Patents 93. Secondly, in the ſame caſe it is not honourable for 
the King to grant the ſame poſſeſſion to one, which he or his 
progenitors have granted to another, for by the civil law 
Vendens eandem rem duobus falſarius eft; and in our caſe 
Walſhe might well have knowledge of the King's eſtate, for 
his eſtate-tail was created by fine 3 H. 7. and his title to 
the reverſion of the fee was by attainder and office, all of 
record, If a man by deed indented and inrolled bargain, 
ſell, and grant land to a common perſon for life, the re- 
mainder to the King in fee, and afterwards the King makes 
a leaſe for life or years, &c. without reciting the particu- 
lar eſtate, the leaſe is void, for the ſubject is bound to take 
notice of this enrolment, as well as of the enrolment of 
letters patent, and the rather becauſe by the ſame deed 
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2 Roll. R. 277. 


enrolled, the King's eſtate is created: then couple the re- 


verſion in fee with the eſtate- tail; and firſt if the grant in 
tail to Walſhe be void, as to the King's eſtate- tail, it can- 
not be a grant of the (5) reverſion after the King's eſtate- 
tail is determined, for that would be againſt the King's in- 
tent and purpoſe, which was to grant an eſtate-tail in poſſeſ- 
ſion ; and Walſhe might by reaſonable means have notice of 
the King's eſtate being upon record as aforeſaid. And to 
that which was objected by Heron Serjeant and Tho Stephens, 
that it ſhall enure as it may lawfully enure, as in (c)21 E. 4. 
44. b. & 2 Ric. 3 4. a. b. where it is holden by Starkie and 
others, that if the King's patent may be good to (4) two in- 
tents, then it ſhall be taken moſt beneficial for the King, but if 
it may be to one intent good, and to another intent void, then 
it ſhall be taken to that intent which makes the grant good, 
and not to that intent which makes it void; and therefore 
there in the principal caſe where the K. granted to the Ab- 
bot of Waltham to be diſcharged of the collection of tenths 
granted per Clerum Angliz, it ſhall be taken in the ſenſe that 
the grant may be good, viz. of tenths granted by the clergy 
ſeverally, for they never joined in a convocation, guod Jonny, 
Choke, Fairefaxe, Brian, & Huſſie Fuſtices conceſſerunt ; ſo 
in the caſe at the bar, it ſhall enure and ſhall be conſtrued 
in ſuch ſenſe that the grant may be good, and that is, 
that the grant ſhall be good to Walſhe in poſſeſſion during 
the King's life, and ſhall be a good grant of the reverſion in 

tail; 


(5) 2 co. 17. a. 


(e) Dy. 269. pl. 
16. Br. Patent 
71, 90. Br. Ex- 
emption 9. 14. 
8 Co. 56.a. 167. 
3. 11 Co. 11. b. 
Plow. 32. a. 
126. a. 143. b. 
Fitz. Grant 29. 
Br. Expoſition 
28. Mo. 165. 
Hard. 500, 
3 Keb. 234. 
2 Roll. R. 275. 
2 Sid. 82. 
(4) 8 Co. 56. a. 
167. a. 6 Co. 
56. a, Kel. 7. b. 
175. a. 198, a, 
gone 243+ 11 
Ro R . 
2 Rol. R. 27 
Hard. 500. P 
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(3) Dy. 269. pl. 
19. * 46. 

a. 48. a. 49. a. 
50. b. Piow. 
331. a. Br. Char- 
ter de Pardon 
36, 58. Br. pa- 
tent 42. Br. Re- 
leaſe 40. 2 R. 3. 


7. As 

(e) Plow. 331. 
b. Br. Charter 
de pardon 25. 
Br. Patent 24. 
Fitz. Charter 
22. Br. Retorn 
de Briefs 59. 
(4) Plow. 332. 
a. 43 E. 3. en- 
tre congeable 
28. Dy. 269 pl. 
19. Br. Patent 
38. Br. Alienati. 
on 21. 2 H. 7. 
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tail; for in ſuch manner the king may lawfully grant 
and therefore ut res magis valeat quam pereat, in ſuch ſenſe 
the grant ſhall be taken. For put the caſe, the King had 
(a) recited his eſtate tail, and his reverſion, and had grant- 
ed the land to Walſhe for the life of the King, and the re- 
verſion to him, and the heirs males of his body, that with- 
out queſtion had been good. And it was faid, that the caſe 
at the bar is as ſtrong, for the grant is ex gratia ſpeciali, 
certa ſcientia, & mero motu, and therefore the King took 
conuſance and knowledge of his eſtate, for which reaſon 
his grant ſhall enure as it may lawfully enure : and many 


caſes were cited by them, where the King's grants ex certa 


ſcientia & mero motu ſhall be taken ſtrongly againſt the 
King, 1H. 7. 13. a. (5) the King pardons B. omnia debita 
ex certa ſcientia & mero motu, all debts which he owed as 
Sheriff are pardoned, 37 H. 6. 21. b. (c) A pardon ex mera 
motu, Fc. ſhall be taken ſtrong againſt the King, in Quater- 
main's caſe, 41 Af. 19. (4) A licence, ex ſpeciali gratia, 
to alien a houſe in mortmain is good, although it were 
holden of the King, and many other caſes were put upon 
this ground. And it was further ſaid, that the King's grant ex 
certa ſcientia & mero motu ſhall be taken as ſtrong againſt the 
King, as if a common perſon had made the grant. And if in 
our caſe a common perſon had made the grant in tail, with- 
out queſtion it had been good, and fhall not be avoided by 
any, but only by the iſſue in tail, and aſter the eſtate- tail 
determined, the reverſion in fee ſhall be bound therewith, 
Laſtly, it was ſaid, that no caſe can be found in the law, that 
the King ſhall be obliged to recite his own eſtate, but the 
eſtate of others in ſome caſes he ought to recite, but no eſtate 
which is in himſelf. To which it was anſwered, that in as 
much as the King's grant cannot do wrong, or make a diſcon- 
tinuance, as hath been agreed ; and that the King being te- 
nant in tail, he cannot lawfully grant a greater eſtate than for 


his own life, and that the King intended to grant an entire . 


eſtate-tail in poſſeſſion; it would be a hard and violent conſ{truc- 
tion to make this grant to enure by ſuch (e) fractions of eſtates; 
viz. in poſſeſſion to Walſhe and his heirs males of his body for 
the life of the King, which in Jaw is but an eſtate pur auter 
vie, and to leave the reverſion of an eſtate-tail in the King, 
and to prant his reverſion to Walſhe ayd the heirs males of 
his body, upon which the King would have the reverſion 
in fee expectant, for that would be againſt the King's intent, 
for his intent was to grant an intire eſtate-tail in poſſeſſion, 
which is an eſtate of inheritance not ſubject to waſte, or 
forfeiture, and ſuch an eſtate whereof the King may 
have wardſhip and primer ſeiſin of the poſſeſſion: But 
if the grantee ſhould have but an eſtate for the life of 
the King in poſſeſſion, then that eſtate would be ſubject to 
tocfciture and waſte, and of that the King ſhould not have 

wardſhip 
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wardſhip nor primer ſeiſin; ſo that when the King intend- 


ed to grant an intire and undivided eſtate, the patentee 
{hall have two ſeveral divided eſtates, ſci). an eſtate in poſ- 
ſeſſion to him and his heirs males of his body during the 
King's life, and the King ſhall have a reverfion of an e- 
ſtate-tail, andjupon that the patentee ſhall have the eſtate to 
him and his heirs males of his body, which was never intend- 


ed by the King. And ſuch general grant of the K. will not 


put the eſtate- tail in abeyance; neither if the King being 
tenant in tail grants totum ſlatum ſuum, this will not put the 
eſtate- tail in abeyance, for the poſſeſſions of the King are fo 
preſerved and protected by the law, that they cannot be de- 
veſted by diſſeiſin, abatement, &c. and that which the K. 
cannot by law transfer to another, ſhall remain in imſelf 3 
„it is 
void, for none (other) can have the eſtate of the land in tail, 
and becauſe his grant cannot take effect according to his in- 
tent, the grant is void (a) 40 Aſſ. p. 28. one cannot plead a 


gue ęſlate of an eſtate in tail, becauſe none can have his 


eſtate; and the books in (5) 5 H. 7. 39. a. 7 E. 6. tit. Que 
eflate Br. 31. 15 E. 4. 16. a. 2 H. 4. 20. are to be agreed up- 
on this difference, ſcil. If a common perſon being tenant in 
tail grants totum flatum ſuum, it is good during his life, for 
his grant ſhall be taken moſt ſtrong againſt him, and ſuch 
grantee may plead it, and aver the life of tenant in tail, but 
he cannot plead by a Que e/tate, 

As to the rule put by Starkey, that the King's patents ſhall 
be taken in ſuch ſenſe, and to ſuch intent, as that they ſhall be 
good; and as to the ſaid rule likewiſe taken, that the King's 
patent ex certa ſcientia & mera motu ſhall be taken as 


ſtrong againſt the King, as if a common perſon had made the, 


grant; it was anſwered that there is another rule in law, that 
when the K. is (c) deceived in his grant, the grant is void; 
and that the K.'s let. patent ſhall be conſtrued ſecundum in- 


tentionem domini Regis, & non in deceptione aomint Regis, as 


Brian faith, 1 H. 7. 13. a. So the beſt expoſition is to make all 
theſe rules agree together, and therefore both the ſaid rules 
put by the other party are true with this limitation, viz. un- 
leſs the King be deceived, fo that bis grant cannot take ſuch 
effect as he intended by his expreſs grant. And therefore in 
the Lord (4) Lovel's cafe, an. 18 H. 8. Br. tit. Patents, 104. 
where the King ex certa ſcientia & mero matu granted land 
to one and his heirs males, that grant was void, for he was de- 
ceived in his grant, in as much as his grant could not take ef- 
fect according to his intent expreſſed in his letters patent. 
Alſo it was adjudged in the Exchequer, anno 29 Eliz. that 
where K. H. 7. was feiſed of two manors, viz. of Ryton and 
Condor in the county of Salop, and granted ex certa ſcientia & 
mero motu totum illud maner* de (e] Ryton & Condor cum per- 
tinen” in Com” Salopiæ; that the grant was void, for the King 
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(a) 2 And. 154, 
Br. Aſſiſe 151 
Br. Que Eſtate 
18. Fitz. Que 
Eſtate 18. Co. 
L. 121 a. Cro. 
Car. 428. 


5) Fitz. 
12 15. — 
Eſtate 29. Co. 
Lit. 303. b. Br. 
Averm. 30. Lit. 
Sect. 613. 

2 And. 156. 
Godb. 442. Mo. 
414. Co, 331. a; 
(c) Mo. 45. 1 
9 H. 6. 28 * 
Lane 110. 2 Co. 
33. b. 5 Co. 
a. 6 Os 29. * 
55. 7 Co. 12. a. 
Apres 5 1. 8. 52. 
b. 8 Co. 56. 

10 Co. 112. b. 
11 Co. 4. b. o. a. 
Hob, 22 3, — 
Cro, Car. 193. 
Velv. 48. 
2 Ro. 138. Dy; 
339. pl. 47. & 
352. pl. 26. Co. 
Ent. 384. 41 Aſſ. 
19. Br. patent 
38. Br. Aliena. 
21. Plowd, 332. 
a. Mod. Rep. 


(4) Hob. 224. 
Devant. 43. b. 
Apr. 49. a. 51. 
b. Mo. 416. Co. 
L. 13. a. 27. a. 
b. Plow. 251. 2. 
335. a. 18 Aſſ. 
5. Br, Eſtates 
33- 69 Dav. 34. 
b. 43 a. 18. E. 
3.45 b. Lit. 
&. 31. 7 Co. 
40. b. 2 And. 
138, 156. 1 Ro. 
$60. 1 Bulſt. 10. 
222. Mod. Rep. 
196. Br. N. c. LY 
1 Brownl. 55, 
2 Brownl. 334. 


(e) Lane 209, 
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(a) 1 Ro. R. 


142. 2 Ro. R. 
180. 3 Bulſt. 14- 


(e) Plow. 314. 
4. 336. b. 
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was deceived in his grant; and yet in both the ſaid caſes, 


if a common perſon had made ſuch grants, in the firſt caſe 


the grantee ſhould have fee · ſimple, and in the later cafe he 
ſhould have both the manors. / 
And the like caſe was reſolved in the Exchequer, Trin. 
39 Eliz. that whereas the Queen was ſeiſed of the manors 
of Milborne and Sapperton in the county of Lincoln, and the 
Queen did grant ex certa ſcientia & mere motu totum illud 
maner de Milborn cum Sapperton in Com. Lincoln; and it 
was held that neither of them paſt. Another caſe was adjudg- 
ed in the Excheq. an. 15 El.; K. E. 6. by his letters patent 
ex certa ſcientia & mere motu did grant to Crowch (a) om- 
nes terras dominicales manerii de Wellow, Cc. And it was 
adjudged that the cuſtomary lands holden by copy parcel of 
the manor did not paſs, and yet they are alſo in law parcel of 
the demeſnes of the manor, bu the K.'s grant notwithſtand- 
ing the ſaid words, ex certa ſcientia & mers motu, ſhall not 
be conſtrued to paſs any thing againſt the King's intent and 
purpoſe expreſſed in his grant; and yet without doubt, in 
all thoſe caſes, in a common perſon's caſe, they will paſs, 
And it is well faid in Plowd. com. fol. 333. a. that true it is, 
when the patent is made ex gratia —— certa ſcientia 
& mero motu, (6) it ſhall be favourably taken for the pa- 
tentee; but that is as to the thing expreſſed in the patent, 
which the words ſhew to be intended to paſs, but the ſame 
will not make another thing paſs which is not expreſſed, nor 
ouſt that which the words of the patent ſhew to be intended : 
And for the fame reaſon there in the principal caſe, where 


Queen (c) Mary, de gratia ſua ſpeciali, & ex certa ſcientia & 


mero motu ſuis, conceſſit Thome com. Northumber' ſolum & 
magnum vaſium vocat Darwentfelles, by that grant, the 
mine of gold within it, did not paſs. And it is alſo there ad- 
judged, that by the grant of all mines in ſuch a ſoil, altho? 
the grant be ex certa ſcientia & mere motu, mines royal 
of gold or filver ſhall not paſs, but the words (foil and 
mines) ſhall be taken in a common ſenſe, and to a common 
intent; but to have them piſs, there ought to be ſpecial 
words. So in the caſe at the bar, if the K. had granted the 
land for his life, and after his deceaſe, without heir male 
of his body, had granted the reverſion, it had been good, 
but inaſmuch as he granted an eſtate-tail in poſſeſſion, 
which cannot take effect according to his intent, and can- 
not paſs by ſuch fractions of eſtates, as aforeſaid, the 
grant to Walſhe is void. But admitting it was good, it 
ſeems the act of 28 H. 8. hath given it to the King again; 
and therefore the caſe is but thus, J. S. is tenant in 
fee ſimple of the manor of Dale, or tenant in tail 
thereof, the reverſion to the King, and afterwards this 
manor is by expreſs name given by act of parliament to 
the King, ſaving the right, title, intereſt, &c. of all perſon 
£4 and 
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and perſons, &c. whether the eſtate of J. S. be ſaved or 
no; and it ſeems not, for the (a) ſaving as to the owner 
of the land is repugnant, in as much as the manor is by . Jug. — 
expreſs name given to the King: for if the general ſav- e 38. 
ing ſhall extend to the owner of the land, then the act See Skin. 171. 
would be made in vain. Aud therefore, if it be recited by Fitzgid. 195- 
an acꝭ of parliament,* that whereas J. S. is ſeiſed of certain 

land in fee, this land by the ſaid act is given to the King 

in fee, ſaving the eſtates, rights, &c. of all perſons ; the 

eſtate of J. S. is not ſaved thereby, for that would be re- 

pugnant, and make the expreſs gift void. And it appeareth . 

in our books, that a ſaving in an act of parliament, which 

is repugnant to the body of the act, is void, as in Plow Com. 

63. b. where the (5) ſuppoſed attainder of the duke of (5) Plowd. 565. 
Norfolk was by act of parliament, 1 Mariz, declared to be © IS b 
void and null ab initio, ſaving the eſtates and leaſes made by + Ras 236. 
K. E. 6. &c. that ſaving was void; for when the attainder Lit. R. 44. 
was declared to be void, the faid faving was againſt the bo- 
dy of the act, and therefore void. So in the caſe M. 6 & 


7 Eliz. Dyer 231. (e) it is enacted by the ſtat. of 31 H. 8. (c) Dyer 231. 


(a) Mo. 47. 
Styl. 161. 


c. 13. that all religious houſes and their poſſeſhons, then Fl. 1. Bendl. in 
or after to be diffolved, ſhall be unto the King in the ſame 2 1 ” 
eſtate and condition as they were at the time of the mak- 19. 2 Co. 49. a. 
ing of the ſaid act, ſaving to all ſtrangers their intereſts, 10 Co. $5: b. 
&c. After the ſaid act, the Abbot of Ramſey granted the NY: — * 
next avoidance of a church of his patronage, and afterwards a 

the abbey was diſſolved; and it was adjudged that the grant 

was void, and the ſaving repugnant to the body of the act, 

for if the advowſon ſhall be in the King in the ſame eſtate 

and condition as it was at the time of the making of the 

ſaid act, then a grant made afterwards cannot be ſaved. 80 

the caſe 27 H. 8. tit. parliament” & flatut, Brook 77. If 6 

land eſcheat to the King by forfeiture for treaſon, and * 
afterwards that land is given to another by act of parlia- 

ment, (4) ſaving to all others their rents, ſervices, &c. (4) 6 Co. 5. b. 
that ſaving is repugnant and void, for they were extinct by bg 7 8 
the forfeiture, So by the ſtatute of 1 E. 6. of Chauntries, . * 
all ſervices, rents, &c. are ſaved, yet that ſaving as to the 

ſervices is repugnant and void, for the King cannot hold of 

_ other as it is holden 14 El: Dy. (e) 313. a. So in our (e) Dy. 313. pl. 
cale when the manor of Abbotteſly is expreſly given to the 97: ? _ 45- 
King, the general ſaving cannot extend to fave the eſtate, 8 * 
&c. of him who was ſeiſed of the land, for that would be 3 Leon. 38. 
repugnant to the body of the act, and would make all the act 4 Fon, 40. = 
vain and idle: but the caſe at the bar is ſtronger than the caſe : gear =o 9 
before put for the explanation of this point. For it is here recited 1 Jones 234. 

by the preamble of the ſaid act of 28 H. 8. that whereas Lit-R. 43. 
there were divers liberties, preheminences, commodities, Li 1. . 
and delights appertaining to it, therefore it was enacted, 


that 
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(%) Apres 52. b. that K. H. 8. ſhould have it; fo as the (a) delight and plea- 


(3) Styl. 161. 


60 Dy. 362. 
pl. 21. 2 Co. 
72. b. Apres 
137. a. 1. Jones 


317% 


ſure of the King, and not only his commodity was intended 
to be provided for by the ſaid act; but what delight may 
the King expect after Walſhe and his wife ſhall die without 
heir male of their body? Further it was enacted, that the 
K. extunc impoſter haberet & teneret maner pred”, fo that 
the ſaving of the eſtate of Walſhe, which peradventure may 
continue for ever, is repugnant to theſe words. Again, 3dly, 
the words of the act are, & quod idem maner adjudicaretur 
authoritate ejuſd parliamenti in præd' nuper rege H. 8. his 
red & ſucceſſ. ſuis; ſo that be the act in the (%) nature of a 
conveyance, or in the nature of a judgment, the ſaving is re- 
pugnant as to him who makes the conveyance, or againſt whom 
the judgment is given, or from whom the eſlate of the land 
is to paſs. For altho' all are parties to the act, yet in judgment 
of law, the land moves from him who is ſeiſed of the land; 
as if a man make a feoffment to the uſe of another in tail, 
the uſe is transferred into poſſeſſion by the tat. of 27 H. 8. 
yet he who was owner of the land, and from whom the land 
moveth, ſhall be ſuppoſed the donor, 7 E. 6. tit. Formedon, Br. 
46. & 2 E. 6. & 1 M. ib. 49. & 20 El. Dy. (c) 362. b. And 
it is ſaid in Plow. Com. in Talbois' caſe, 59. a. that it ſhall 
be the gift of the terre-tenant (for there the feoffment to 
the uſe was before the ſtat. of 27 H. 8. c. 10. which made 
the difference) and the confirmation of all others who aſſent 
to the act; for there it is ſaid, that if it ſhould be adjudged 
the gift of any other, then the parliament would do wrong to 
the terre-tenant, in taking his land from him, and to make 
another donee thereof. And the concluſion of the purview of 
this act is (the ſaid fine of 3H. 7. or any other thing to the 
contrary notwithſtanding) andthe ſaid grant to Walſhe is ſome- 
thing ; wherefore for all theſe cauſes it was concluded that the 
Judgment ought to be reverſed And becauſe Periam Ch Bar. 
ſhewed the reaſon and cauſes of the firſt judgment, and ar- 
gued in maintenance thereof, therefore | ſhall here make a brief 
and ſummary report of this argument : he ſaid that this grant 
in tail to Walſhe ſhall take its effect out of both the eſtates 
of the King, ſcil. his eſtate tail, and his reverſion, becauſe 
by ſome means ſuch grant may be made: for if the King 
had recited his eſtate, and had made a ſpecial grant (viz.) 
to Walſhe for the life of the K. and after the K.'s death 
without ĩſſue male to Walſhe in tail, it had without queſtion 
been good. And he faid, if the K. had been tenant in tail 
only, and had made ſuch a grant in tail or in fee, it had 
been good during his life. So if the King be tenant for life, 
and grant the land to another in fee or in tail, it is good to 
paſs the eſtate which the King hath, and he cited the faid 
caſe reported by Brook in 38 H. 8. and he collected from 
that book, that the grant was good during the King's life, 
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his death, 
and that his grant did not make a diſcontinuance. He like- 
wiſe cited the principal caſe of the Lord _— Plow. Com. 


for the book ſaith, that the patent was void by 


233. a. where in effect the caſe was, that H. 8. being 
tenant of the manor of Weſton juxta Baldock in the county 
of Hertford, to him and to the heirs males of his body, an. 
35. of his reign, granted it to Queen Katharine for her life, 
and having iſſue K. E. 6. died, and K. E. 6. granted it to 
the Earl of Pembroke in fee, and died without iſſue male, 
&c. and it was adjudged that the King was (@) bound bythe 
ſtat. de donis conditionalibus, and none of thoſe who argued, 
held that the grant of K. H. 8. or the grant of K. E. 6. 
were void in initio, but that they were determined by the 
death of the King, who granted them; and that ſuch grants 
do not make diſcontinuances, which proveth (as he collected) 
that the grants were not preſently void, but were good dur- 
ing the King's life who granted and determined by his 
death. And he cited the book in (5) 33 Afl. p. 10. where he 
collected from the book, that if the huſband ſeiſed in the 
right of his wife, be attainted of felony, and the K. upon 
office thereof found, ſeiſe the land, and grants it to another 
in fee, that this is good to paſs the Eſtate during the cover- 
ture, which the King gained by his forfeiture, for there ſuch 
atentee had aid. And he put the rule before put by Star- 
— and alſo ſaid, that for as much as the patent was ex cer- 
ta ſcientia & mero matu, it ſhall be taken as ſtrong as if the 
grant were made by a common perſon, and put the caſes 
before cited of (c) 41 Aſſ. pl. 19. (4) 1H. 7. 13. a. and (e) 37. H. 6. 
21. b. all which you ſhall find in Plowd. Commen.. 331 & 
332. in the caſe of Mines. So that for as much as the 
grant is ex certa ſcientia, the King is conuſant of his title, 
and it is as much as if he had recited his eſtate, and granted 
the land to Walſhe in tail, in which caſe the grant without 
queſtion had been good; ſo that the grant might have been 
made good by means, and (ex certa ſcientia) ſupplieth the 
meam, that is to ſay, the recital : but he ſaid, the King need 
not recite his own * in any caſe that could be found in 
the law; he likewiſe ſaid it would be miſchievous to man 
men, and the inheritance of a great number of the ſubjects 
would be drawn in queſtion, if this grant of the K. ſhould 
be adjudged void ; for Norton and many other rebels in the 
North and elſewhere were tenants in tail with remainders 


over, and were attained of treaſon, by which, and by the & 


ſtat. of (/) 33 H. 8. c. 20. the Queen hath an eſtate to ber, 
her heirs and ſucceſſors, as long as the traitor hath heir 
of his body, and the queen hath granted the ſame over to 
many of her ſubjects and their heirs generally, without a- 
ny recital or mention of her eſtate, and it would be very 
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hard to avoid all ſuch grants; but he held” all ſuch grants 
good, and that the Queen need never to recite her own E- 
ſtate : ſo he concluded this point, that the King's grant is 
as ſtrong in this caſe, as if a common perſon had been te- 
nant in tail with the reverſion expectant, and had bargained 
and ſold the land to another in fee, or in tail, by deed in- 
dented and enrolled, in which caſe, the eſtate paſſed by the 
bargain and fale ſhould be derived out of both his eſtates, 
and none ſhould avoid it, but the iſſue in tail. 

Then as to the act of 28 H. 8. he conceived, that where- 
as the grant in tail was avoidable by the ifſue in tail, now 
it is become unavoidable ; for now by this act, the eſtate- 
tail is utterly extinguiſhed and barred for ever. (a) As if te- 
nant in tail grant a rent in fee, it is determinable by the 
death of tcnant in tail; but if the tenant in tail levy a 
fine, or ſuffer a recovery, by which the eſtate-tail is bar- 
red, then it is unavoidable. And he recited the opinion of 
Englefield Juſtice, 29 H. 8. tit. Remitter. Br. 49. That he 
who taketh a gift by act of parliament of any land, nei- 
ther he nor his heirs ſhall be remitted, for where land 1s 
expreſly given to any perſon by act of parliament, which is 
a judgment, neither he nor his heirs ſhall have any other 
eſtate than is given by the act. But in his argument he 
ſpake nothing to the point moved touching the repugnancy 
of the ſaving of the ſaid act. | 

After which argument of the Chief Baron, the ſaid Ch. 
Juſtices, and Juſtice Gawdy, heard again the counſel on 
both parties at Serjeants Inn in Fleet-ſtreet, and had conſi- 
deration of the books, which had been cited on each fide; 
and after conference had amongſt themſelves, and upon 
great deliberation, they were unanimouſly agreed. And at- 
terwards in the ſame term in the Exchequer-chamber, the 
Chief Juſtice of England being aſked by the Lord Keeper 
and the Lord Treaſurer, if they were agreed, and ready to 
ſhew their opinions in the ſaid caſe, he anſwered, that 
they were unanimouſly agreed, that the ſaid grant to 
Walſhe and his wife in tail was utterly void. And the Ch. 
Juſtice did openly declare the reaſons of their reſolu- 
tions, and ſeveral anſwers to the objections which had 
been made. Firſt, the King in this caſe hath an eſtate- 
tail in poſſeſſion, and as to that he may lawfully grant an 
eſtate for his own life; he hath alſo the reverſion in fee, 
and as to that, he may lawfully grant an' eſtate-tail ; fo 
that in reſpect of theſe two eſtates, he might by ſome 
means, as it hath been ſaid by the Lord Chief Baron, 
derive lawful eſtate out of both, that is to ſay, an e- 
ſtate for his own life out of one, and an eſtate tail out 
of the other, and that may be by ſpecial grant; then if 
by any means it may be done, it hath been ſaid that the 
grant 
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grant ſhall enure to ſuch effect in the caſe at the bar for 
two reaſons. 1. Becauſe the grant was ex gratia ſpecial: & 
ex certa ſcientia & mero motu. 2. That ſuch grant is as ſtrong 
againſt the King as if a common perſon had made ſuch a gilt. 
As to the firſt it was agreed, that in many caſes the King's 
grant ex certa ſcientia & mero mtu, {ſhall be conſtrued (e) be- 
neficially ſor the patentee, but ſuch words ſhall never produce 
a violent or ſtrainable con{t: uEtion, or any conſtruction which 
is againſt the intent and purpoſe of the K. in his grant, but the 
grant notwithſlanding thoſe words ſhall be taken in an uſual 
and common ſenſe and underſtanding, (6) fecund* intentionem 
demini Regis, as Brian faith in 1 H. 7. 13. a. And therefore 
if the King de gratia ſua ſpeciali, & ex certa ſcientia & mero motu, 
grants lands (e) to one, and to his heirs males, the grant is 
void, as it was adjudged in 18 H. 8. cited before by Maſter 
Attorney; and yet if a common perſon had made ſuch grant, 
the grant would be good, but if it ſhould be good in the King's 
caſe, it would be a general eſtate in fee - ſimple, deſcendable 
as well to females as to males, in courſe and order of de- 
ſcent, which would be againſt the intent and purpoſe of the 
King's grant, for he intended to grant an eſtate in fee-ſimple 
deſcendable only to heirs males: but the book in 1 f. 7. 13. 
a. is good law, where the K. (4) pardons A. B. ex certa ſci- 
entia omnid debita, all debts which he owed as Sheriff are par- 
doned, for that is not any ſtrainable conſtruction, nor doth 
impugn the intent and purpoſe of the King's grant: and Pop- 
ham Chief Juſtice cited the caſe of (e) Torrington (which is 
not fully reported by the Lord Dyer) with which he was of 
counſel; and the caſe was ſuch: King Hen. 8. was ſeiſed 
of the manor of "Torrington in the county of Devon, and of a 
market within the faid manor every week, and of a fair ho!den 
there in vigilia, feſlo, & craſtino ſancti Michaelis; and Queen 
Mary incorporated the town of Torrington, by the name of 
Mayor, Aldermen and Burgeſſes, and did not grant to them 


feriam ſuam, or nundinas ſuas, but granted to them de gratia 


ſpecialt, ex certa ſcientia & mero motu, qued ifſi & ſucceſſeres ſui 
poſſint habere & tenere extunc unum mercatum quolibet die Sabbati, 
Sc. & duas nundinas ibidem annuatim, viz. unam in vigilia, feſto, 
& craſtino Sandi Michaelis Archangeli, & aliam in fes Sancti 
Georgii martyris, niſi mercatum & nundinæ ill' efſent ad no- 
cumentum vicinorum mercatorum & vicinarum nundinarum, 
and it was adjudged, that this grant was void, becauſe 
the Ne was not well informed of her own eſtate, for 
when her intent appeareth by her grant to create a fair 
in vigilia, feſto, & craſtino Michaelis, niſs fit ad nocumen- 
tum, Sc. which are the uſual * to create a new fair: 

| and 
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and in the creation of a new fair, theſe words are always 
added; that is to ſay, nt fit ad nocumentum, &c, But there it 
was ſaid, that the patent being de gratia ſpeciali, certa ſcientia 
(a) 3 Leon. & mero motu, ſhould paſs the ancient fair; but- it was (a) ad- 
£45) 248,249 judged contrary ; for that would be againſt the intent and 
1 — purpoſe of her grant, which was to create a new fair, and not 
Dy. 352. pl. 26. to grant one which was in being; and yet if it was in the caſe 
Apres 52. b. of a common perſon, without queſtion the ancient fair would 
2 ME paſs. And to this purpoſe the caſe of 18 Eliz. Dyer 352. and 
| the other caſes put by Maſter Attorney are to be applied. 
And to the inconveniences which have been ſuppoſed, it was 
agreed, that there was not any ſuch inconvenience as hath 
been objected, for it was agreed by them, that if the Queen 1 
hath a qualified fee-ſimple in certain land, that is to ſay, as 4 
long as a perſon attainted hath heir of his body, and ſhe grant 
the land to another and his heirs, the grant is good: ſo if 3 
| the Queen hath an eſtate in fee-ſimple conditional, and * 
1 f grants the lands to one and his heirs abſolutely, it is good ; 
I | for in both caſes the Queen hath a fee-fimple, and grants a 
fee-ſimple, and her grant ſtands well with her eſtate; other- 
wiſe it is in the caſe at bar, for.the eſtate of Hen. 8. in our 
caſe doth not permit ſuch an eſtate as he hath granted ; and it 
was not intended by the Queen's counſel, that the grant of 
King Hen. 8. was void, becauſe he did not recite his own 
eſtate, but becauſe he granted ſuch an eſtate which could not 
ſtand with his own eſtate, and ſo was deceived in the intent 
and purpoſe of his grant. And ſo it was adjudged in the 
(5) Hob, 323. Calc of (6) Huſſey, Hil. 40 Eliz. in Commun B. and the caſa 
Cro, El, 519, was thus: Charles Duke of Suffolk was ſeiſed of the advow- 
2 * Som ſon of Welborn in the county of Lincoln in tail, the reverſion 
270. 3 No. R. to the King; the ſaid Duke anno 30 H. 8. by deed inrolled, ö 
220. Mo. 421. granted the advowſon to the King, his heirs and ſucceſſors, 
TR 42 and afterwards the ſtatute of 34 Hen. 8. cap. 21. was made, 
3 by which the eſtate- tail was barred, and afterwards King II. 
8. granted the advowſon to another in fee, and it was ad- | 
{4 Co. Lit. 18. a. Judged that the grant was good; (c) for the King had but 
one fee-fimple „ conſolidated in him, and not 
two diſtinct fees; and if he had two fees in him, yet his 
grant 1s good, for the intire fee-fimple was in him, and he did 
not grant more than he lawfully might grant, and which was 
the King's intent and purpoſe to grant, and the grant did take 

— effect according to his intent and purpoſe. 

8 And as to the Lord Barclay's caſe in Plowden's Commen- 
taries, the Judges grounded their judgment upon a point 
which was clcar, that is to ſay, that after the King's death 
the grant was void, and it was great conſideration in them 
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not to diſpute of that which was not in judgment before them, 
viz. whether the grant was void in the lite of the King, 
when it was clear it could not be good, the King being dead. 
And reporters do wiſely to omit opinions that are deli- 
vered accidentally, and which do not conclude to the point 
in queſlion. In 1 & 2 Phil. & Mar. 107. b. the Archbiſhop 
of Canterbury had catalla felonum de fe infra manerium de D. 
he commits (a) treaſon, afterwards the King makes a gene- 
ral grant in the uſual form to the almoner of the goods of 
felons de ſe to diſpoſe in alms, &c. the Archbiſhop is at- 


' tainted ; Hales who had a leaſe for years there is fe/o de ſe, 


the King grants the term to another, (5) the grantee ſhall 
have it, and not the almoner, for the almoner hath not any 
intereſt, but is a miniſter, and hath the diſpoſition of the 
Queen's alms (durante beneplacito.) And it appeareth by 
the ſaid book, that the Queen ſhall not have the torfeiture for 
the Archbiſhop's treaſon (c) but during his life; yet it is 
clear that the Queen may grant it at will, without recital ; 
for that is a leſs eſtate than ſhe hath. And if the Queen 
grants the goods and chattels of felons de ſe, ſhe need not 
recite the grant of them made to the almoner, nor to deter- 
mine her will as to them, cauſa qua ſupra, As to the caſe 
of (d) 33 Aſſ. pl. 10. that doth not prove the collection which 
hath been made from it. For firſt, be the patent good or 
void, yet the patentee ſhall have aid, as it is agreed, in 21 E. 
3- 47. & 7 H. 4. 41. Secondly, the party who was heir to 
the wife, was put to his petition, which proves, that an of- 
ſice on the attainder of the huſband for felony (for in ſuch 
caſe the King could not be intitled (/) without office) was 
found, ſetting forth, that the huſband was ſeiſed in fee at 
the time of his attainder, and then, without doubt, the 
King had a fee-{imple, which he might grant, but if a (g) 
ſpecial office was found, ſetting forth, that the huſband had 
nothing but in the right of his wife, then after his death the 
heir was not put to his petition. And when the King makes 
a leaſe for life or years, afterwards, (Y) without reciting them, 
grants the land in fee or itt tail, that is void by the common 
law, altho' the grant be ex certa ſcientia & mere matu, and 
there is no caſe of ſpecial prerogative; for before the ſtatute 
of de Prerogativa Regis, knights fees, dowers and advowſons 
have paſſed by the King's general grant; but the (i) ſtat. 
de Prærogativa Regis, cap. 15. reſtrains them, if they be not 
granted by expreſs words ; but the ſaid grant without re- 
cital, is void by the reaſon of the common law, becauſe the 
King is deceived in his grant, when he intends to grant 
that in poſſeſſion, which cannot take the effect which the 
K. doth purpoſe and intend, and the ſubject hath a mean to 
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come to the knowledge of it, Alſo when the immediate poſ- 
ſeſlion is granted to two ſeveral perſons, it begets ſuits and 
troubles, which the common law will not ſuffer in the King's 
grants uhder the Great Seal, (a) 2 K. 3. 7. a. J. S. had been 
Sheriff to King Ed. 4. and aſter» ards was Sheriff to King R. 
3. and King R. 3. ex certa ſcientia & mero motu, did pardon 
him amnia debita & comput ratione ſicti ſui, this was void for 
the incertainty: ſo the Queen reciting, that whereas J. S. is 
indebted to her (5) as executor to J. N. pardons J. S. ex certa 


ſcientia & mero motu omnia debita, this will not diſcharge him of 


his-own debt, for the Queen's recital doth declare her intent 
and meaning, which always is the beſt direction for the con- 
ſtruction of her grant. The King, tenant in tail, grants the 
land for his own lite, and afterwards reciting the grant for his 
life, grants the reverſion to another and his heirs, this grant 
is merely void, for the eſtate for life was all which he could 
lawfully grant; then if he cannot grant it in fuch manner, he 
cannot at one time grant that in tail by the ſame letters pa- 
tent, which he cannot grant by ſeveral grants. (c) The 
king, tenant in tail, makes a gift in tail to another, the gift 
is void, and ſhall not be good for his own life, for that was 


not the King's intent; and foraſmuch as the King cannot 


grant that which he intended to grant, he was deceived : 
and becauſe that eſtate which he intended to grant, (cil.) the 
eſtate-tail cannot take effect, that which he intended not to 
grant, ſcil. (an eſtate for his own life) by any conſtrained con- 
ſtruction ſhall not take effect. And there is no caſe in law 
which is againſt their opinion. And the books in (4) 7 H. 4. 
41. & 21 E. 3. 47. before cited by Maſter Attorney, prove the 
reaſon of their reſolution: and the eſtate- tail ſhall not paſs 
out of the reverſion in fce only, for the King intended to 
paſs it in poſſeſſion, and without queſtion it ſhall not paſs 
by ſuch fractions of eſtates, as hath been objected on the other 
ſide: if the King be tenant in tail, the remainder in fee b 
the gift of a common perſon, the King makes a leaſe for his 
own lite, and afterwards by other letters patent reciting 
the eſtate for life, grants the reverſion to another and to 
his heirs, or in tail, this is utterly void, and ſhall not take 
eſlect out of the remainder in fee, for the King's intent 
was to grant the immediate reverſion expectant on the e- 
ſtate for life, and not a reverſion expectant on an eftate- 
tail, which was remote and mediate. The Chief Juſtice 
likewiſe ſaid, that it was agreed by them, that if the (e) K. 
be tenant for life, and grants the land to another and his 
heirs, or to the heirs of his body, it is void, and ſhall not 
be good to paſs his eſtate for life ; but if the King be te- 
nant for life, and leaſe the lands for years, it is good, as 
it was holden in (/ Englefield's caſe; becauſe an eſtate 
tor 
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for years is leſs in the judgment of law, than an eſtate ſor 

life; and as to (a) the act of parl. of 28 H. 8. it was alſo a- (4) Styl. 167. 
creed, by thetn, that if the grant be void, that, without doubt, Ares 52+ b. 
doth not make it good; and admitting it was voidable, yet 

the act of parl. will not make it unavoidable, as the caſe of 

16 E. (5) Dyer 337. b. A parſon makes a leaſe for life of (4) Hob. 124. 
certain land, the land is given to the King by parliament, the a43. Dy. 337. 
King ſhall have it in the fame right as he had who made the a, , pt 
leaſe; and therefore after the (c) death of the parſon, the N. Ben. 225. 
King ſhall avoid the leaſe, as the ſucceſſor might have done, pl. 258. O. Ben. 
and the giſt by act of parliament doch not make the leaſe un- 13 1 
avoidable. And all that which Popham, Ch. Juſtice, deli- Co. Lit. 45.4. 
vered, was agreed and reſolved by Anderſon and Gawdy ; but Mod. R. 224, 
becauſe they were not agreed of the point moved by the Attor- **5' 


ney-gen. concerning the act of 28 H. 8. admitting that the 


grant in tail was good; and becauſe they were agreed that 
the grant itſelf was void, as to the point of the act of 28 H. 8. 
they did not deliver their opinions, but the Chief Juſtice told 
me his opinion was, that if the eſtate- tail was good, that the 
act of 25 H. 8. had given it to the King, and that Walſhe 
was not within the (4) ſaving. And after their reſolutions (4) Devant 47, 
thus delivered, Sir Tho. Egerton Ld. Keeper of the Great Seal, we 4175. 
aſked the Juſtices two queſtions : firſt, admitting, that K. H. ION 
8. had recited that he was ſeiſed of the eſtate tail, with the 
reverſion expectant to him in. fee, and had granted the 
Jand in tail, if then the ſaid grant in tail had been good ; 
and in the ſame caſe, if it ſhould not enure as by law it might 
enure: and (e) Gawdy, Juſtice, anſwered, that altho' it would (e) Hob. 224. 
be a ſtronger caſe than the caſe at the bar, yet he conceived 
that in ſuch caſe the grant would not be good; for although 
the K. recites his eſtate, and is (/ informed thereof, yet the (F) Devant 
eſtate which he intends to grant, cannot ſtand with his eſtate; 48.4. 
for neither the eſtate in tail in poſſeſſion, nor his reverſion, 
will enable him to make a grant in tail in poſſeſſion, no more if 
the King grant an (g) office to one for life, and afterthe King (g) 2 Ro. 190. 
will recite his former grant, and grant it to another for his 8 Co. 55. b. 
life, to take effect preſently, this grant is void, for it cannot 577 pe 
take effect according to his intent; and if he will have it be is es. 
eſfectual, he ought to gront it as the law requireth, and as it Grant 35. Br. 
may take eflect, that is to ſay, to take its effect aſter the * Pa og 
death of the firſt grantee. So in the caſe at the bar, notwith- g H. - ok b. 
ſtanding he recites his eftate, yet if his grant cannot by law 11 E. 4. 1. a. b. 
take effect according to his intent, his grant is void, (% guod .) Hob. 224. 
ſuit conceſſum by the two Chief Juſtices, for the recital of his 
eſtate is not material when the King is (i) deceived in his (ij) Mod. 196. 
grant, 

The ſecond queſtion that the Lord Keeper of the Great 

| W Seal 


' 
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Seal aſked, was, what their opinion was upon the act of 28 
H. 8. admitting the eſtate-tail was good. Lo which the Lord 
Chief Juſtice anſwered, that as to that, they were not reſolv- 
ed. And thereupon the Lord Keeper and the Lord Treaſurer, 
becauſe the caſe was of great importance. deſired to have the 
principal reaſons of the Judges delivered ſhortly to them in 
writing, upon which they would adviſe; which were deliver- 
ed to them accordingly ; and afterwards at another day the 
ſame term, the Lord Keeper and the Lord Treaſurer did ar- 


| gue the caſe openly in court, And firſt, the Lord Keeper 


(a) 3 Leon. 
249. Apres 53. 
a, 


(b) 2 And. 1 56. 
238. Devant 
43. b. 46. a. 
49. a. Mo. 416, 
Hob. 224. Co. 
Lit. 13. a. 27. a. 
b. Plow. 251. a. 
235, a. Br. E- 
fate 33. 18 
Aſſ. 5. Day, 
34 b. 43. a. 

I Rol. 860. 18 
E. 3. 45. b. 
Lit. ſect. 31. 

7 Co. 40. b. 

1 Buiſtr. 10. 
222. Mod. Rep. 
196. B. N. C. x. 
1 Brownl. 45. 
2 Brownl, 

Sty. 267. * 
(c) Mo. 475. 
Hob. 156. 10 
Co. 13. Io 
11 Co. 74. b. 
87. a. 2 Ro. 

19 1. Fitz. Tra- 
verſe 41. De- 
vant 44. a. 50. 
a h. 51. b. 

(4 Lane 198. 
Plowd. 131. 

1 And. 93. 

le) Br. Corody 34. 


aid, that altho' it was ſufficient for him to rely upon the opi- 


nion of the ſaid grave and reverend Judges, without whom 


he could not proceed to judgment, yet it is convenient for 
every Judge openly to ſhew the reaſon and cauſe of his judg- 
ment. This grant to Walſhe and his wiſe is made (a) de gra- 
tia ſpeciali, (which implieth bounty) ex certa ſcientia, (which 
imports ſcience and knowledge) and ex mero motu (which ma- 
nifeſteth that it was not made upon ſuggeſtion or ſuit of the 

arty) ; but all theſe are not of any effect or operation, if the 
King be deceived, or if the intent or purpoſe of his grant 
cannot by law take effect. The King ought to be informed 
of his own eſtate, whether it be in poſſeſſion or reveriion 
(for if it be in leaſe for life, or years of record, whereof the 
ſubject may take notice, there altho' he grants it ex certa ſci- 
entia, &c, in poſſeſhon without recital, &c. it is void; fo 
the King ought to be truly informed of the eſtate which paſſeth, 
for if he intend to paſs a new-faſhioned eſtate not warranted 
by law, as in the (5) Lord Lovel's caſe, the grant is void, al- 
tho” it be ex certa ſcientia & mero motu; but if it had been in 
the caſe of a common perſon, ſuch grant would be good. 
And he remembered the caſes of (c) 7 H. 4. 41. & 21 E. 3. 
47. put before; and he ſaid, that altho' in the books a Scire 
facias was brought to have the letters patent repealed of re- 
cord to be cancelled, yet in law the grants were void ab initio. 
And in the cafe of' Torrington, the King was not well ap- 
priſed of his own eſtate and intereſt in the old fair, for then 
he would never have intended to grant to another a new fair, 
to be holden on the ſame days, and at the ſame place, fo that 
two ſeveral perſons ſhould have two ſeveral fairs on the ſame 
days, and in one place, upon which confuſion would follow. 
So in our caſe the King was not appriſed of his own eſtate, 
for then he never would have granted an eſtate which 
could not take effect according to his intent and pur- 
poſe. And he put the caſe (4) M. 3. H. 7. 6. where the 
King writ to the Prior of Norwich to admit his Vadelet 
to a Corody; and the Prior returned, that the priory was 
of the foundation of the (e) Biſhop of Norwich, and not' of 
Cn, | | the 
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the King, and that R. and B. and others had obtained a Co- 
rody at the requeſt of Kings, &c. and returned the letters pa- 
tent of K. E. 4. reciting the ſame matter, idem Rex ob (a) de- 
vation” quam habuit ad fant? Trinit ac cauſ* præmiſſi de gratia 
ſpeciali ac certa ſcientia, & mero motu ſuis relaxav' eidem priori, 
Sc. & exonerauit de recordo, and becauſe he had not returned 
all the names of thoſe in certainty who have had the corody, 
and by what Kings (granted) the K. was not well informed 
of his own title; and for that cauſe it was holden in the 
book, that the King was (b) deceived, and the charter was 
not allowed ; and that caſe was truly cited as it is reported M, 
3. H. 7. but ſee the roll M. 3. H. 7. rot. 10. in ſcaccario, the 
charter at length was allowed by the judgment of the court, 
and the ſame appeareth alſo in Plowden's Commentaries in 
the caſe of mines, 331. b. and he cited the opinion of Jen. in 
9 H. 6. 28. b. (c) If the King grants the manor of D. which 
he bath by the attainder of A. and in truth he hath it not by 
his attainder, the grant is void, for the King was not well in- 
formed of his own title, and with his opinion Huſſey agreeth, 
(4) 21 E. 4. 48. a. 16 E. 4. 7. a. And he ſaid, he had ſeen 
a report in the time of H. 7. that if the King having an eſtate 


(s) 3H. 7. 6. b. 


(5) Br, Patent 


(c) Lane 177. 

2 Roll. R. 360. 
Mo. 318, 417. 
Mod. Rep. 196. 
B. N. C. 310. 
(4) Devant 43. 


for life in certain land, grants it in fee, that the grant was 10 Co. 110. a, 


holden to be void. So it he hath an eſtate for life, or in tail, 
and grants (totum) flatum ſuum, the grant is void, for it is the 
duty of ſubjects to ſee that the King be truly informed; for 
the King hath the charge of the commonwealth, and therefore 
cannot intend his private buſineſſes; and the grants which he 
makes, he makes as King, and therefore as King he ought to 
be ſo inſtructed, that his purpoſe and intent ſhall take effect. 
And the King's grants ſhall not enure to a (e) double intent; 
and therefore if the King grants lands toa villain, or an alien, 
it ſhall not amount to an enfranchiſement, or a denization, al- 
tho? the grant be ex certa ſcientia & mero motu. And as to the 
caſes of 38 H. 8. and the Lord Berkley's caſe, the queſtion was 
not, whether the grant was void, but whether it was of force 
after the King's death: and he ſaid, that in the reports and 
arguments of matters in law, the (/) point adjudged is princi 
pally to be obſerved, and not matters of diſcourſe which do not 
tend to the point adjudged. And he faid, that (g) judges in their 
judgments have great regard to the generality of the caſes 
of ſubjects, and to the inconveniences which may enſue either 
way, talis interp' ſemper fienda ęſt, ut cvitet' abſurd” & inconv? 
& ne judic” fit illuſorium, but in this caſe an abſurdity will 
follow, if there ſhould be ſuch (5) fraction of eſtates, for Walſhe 
would have an eſtate to him and to his heirs males of his bo- 
dy, during the K.'s life, and upon that the K. would have an 
eſtate· tail, and after expectant upon that the patentee would 
have an eſtate- tail, where the K. intended to grant an eſtate- 


tail in poſſeſſion, upon which a tenure would be reſerved, b 
— <& | whic 


(e) Br. Patent 
62. 5 Co. 56. a, 
2 Sid. $1, 142. 


{f) Devant 50, 
a, 


(eg) Mod. R. 127. 


(5) 6 Co. 56. a. * 


(a) Devant 49. 
b. Hob. 323. 
Cr. El. 519. 
Co. Lit. 18. a. 
1 Roll. R. 1525 
170. Mo. 421. 
2 And. 42. 

1 Jones 6. 33. 


2 Roll. R. 220. 
(5) 1 Jones 339. 


Cr. Car. 42 5 
Mo. 415. Sty. 
161. Devant 
57. a. 


(e) Derant 51. 
A. Sty. 161. 


(d) Devant 42. 


173. a. Ley de 
Gards & Live- 
ries fo, 25. 


(:) Co. Lit. 
332. b. Plow. 
233. a. 2 And. 
156. Devant 


44. b. 


Sd. 317. 
7 Co. 12. b. 
Mo. 415, 416. 
Noy 182. 


1 Roll. R. 167. 


Cd. Argument 
Eo, D. v. 75. a. 


55 Co. 55. d. 


ow. 249, 487. 


71 E. 4. 8. a. 
Co. Lit. 19. b, 
2 I t, 681. 
11 Co. 72. a. 
) Devant 


46. a. 45. b. 
Lane 110. 
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which he ſhould have wardſhip or primer ſeiſin; and no in- 
convenience nor peril to eſtates in general will follow to ad- 
judge this grant void; for he agreed (a) when the King 
hath a fee ſimple determinable upon an eſtate-tail, that his 
grant over is good, for the King hath a ſee-ſimple to grant, fo 
that the King is not deceived in his eſtate. 

As to the act of 28 H. 8. he held that the (5) ſaving did not 
extend to Walſhe, for Walſhe (admitting the eſtate-tail was 
good, as hath been faid) was the donor, and then the ſaving 
cannot extend to him. Alſo the manor is given by expreſs 
name, and therefore the ſaving as to Walſhe is repugnant ; 
and he remembered the caſes cited before by Maſter Attorney, 
when ſavings in acts of parliament ſhall be void: and he 
ſaid, the intent of the act was to give it the King for two re- 
ſpects: one for commodity, the other for delight, and that 
would be well performed, if the King ſhould have it in poſ- 
ſeſhon, and not wait for his commodity and delight till the de- 
termination of an eſtate-tail, which peradventure might con- 
tinue for ever: but without queſtion the act of 28 H. 8 can't 
(c) avail the defendant who pleads it; for if the gift be void, 
the act doth not make it good, but for his opinion he held, 


that admitting che eſtate-tail to be good, the ſaid act gave it. 


the King. 

As to the pleading, he held it was in ſorm groſs and igno- 
rant, but agreed 'twas well enough in ſubſtance. He likewiſe 
agreed clearly, that the (4) office returned into the Chan- 
cery was ſufficient. The Lord Treaſurer briefly and effec- 
tually argued to the fame purpoſe, and ſaid there were two 
grounds in the Jaw upon which he founded his opinion : 
firſt, a rule put by Maſter Attorney, that the King by his 


grant, ought to grant that which he may lawfully grant; and 


his (e) grant cannot make a diſcontinuance or wrong; and 
the King being tenant in tail, cannot lawfully grant but dur- 
ing his life; but in our cafe he hath granted an eſtate-tail, 
and never intended to grant for the term of his life. Second- 
ly, no violent or ſtrainable conſtruction is to be made of the 
King's grant, but his grant ſhall be taken in an uſual and 
common ſenſe, / according to his intent and meaning, and 
not in his deceit, altho* the grant be ex certa ſcientia & mero 
motu; upon this ground he conſidered two things: one, what 
was the King's intent; the other, if his intent could take 
effect, and if the grant could take any effect, but by a vio- 
lent and ſtrained conſtruction againſt the King's intent: as 
to the firſt, he intended to grant an eſtate of inheritance, and 
not for term of his life. 2dly, he intended to grant one in- 
tire eſtate, and g) not two ſeveral eſtates. 3dly, he intended to 
grant an eſtate- tail in poſſeſſion, and not part in poſſeſſion 
and part in reverſion. Athly, the King intended to grant ſuch 
eſtate of the manor, ſo that the King might have the ward 
or primer ſeiſin of the land in poſſeſſion, and that the King 
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cannot have, if Walſhe ſhall have it for the King's life; and 
therefore, he ſaid, the King was deceived in his grant, and 
did not intend to have ſuch fractions and diviſions of eſtates 
as hath been imagined, and becauſe they cannot be without 
a violent and ſtrained conſtruction, therefore the grant, al- 
tho! it be ex certa ſcientia & mera motu, was void; he agreed 
the words de gratia ſpeciali certa ſcientia & mero motu are words 


53 


of (a) bounty, and of great effect, it the King be not deceived (4) nevant gr. 
in the intent and purpoſe of his grant; and ſuch words ſhall b. 3 Leon. 249, 


never be of force to maintain a grant in deceit of the King. 


And he took a difference between (5) matter in fact, and (3) 2 Co. 54. bs 


matter in law, as to matters in ſact it is true, theſe words im- 
ply that theKing is not miſconuſant of any matter of fact con- 
cerning his grant, but not of matters of law, as plainly ap- 
pears by many caſes cited by Maſter Attorney, that if it ap- 
pears to the court, that (notwithſtanding-thoſe words) the 


King was (c) deceived in the law in the purpoſe and intent of (e) Devant 46. ag 


his graut, his grant is void; and this agrees well with a text 
of the civil law upon theſe words, de gratia ſpeciali, certa ſci- 
entia & mero motu, quod talis clauſula non val” in his in quibus 
præſum princip* eſſe 1gnorant', And therefore in our caſe, the 
King hath granted ſuch an eſtate as by law he could not 
grant, for he hath granted an eſtate-tail in poſſeſſion, where 
he could not by law grant an eſtate in poſſeſſion, but for the 


term of his own life, and foraſmuch as the King is deceived 


in the law, for this cauſe (notwithſtanding the words ex certa 
ſcientia, Sc.) his grant is void. And as to the rule which 
hath been taken, that the King's letters patent ſhould not be 
void, if by any reaſonable conſtruction they may be main- 
tained to be good, that is true, if the King's intent and pur- 
pole in his grant can take effect, and when the King is not 
deceived in his grant. As to the act of 28 H. 8. that doth 
not make the grant good, for two reaſons : firſt, that act was 
made five years after the grant, and the act is, that the King 
exlunc & impoſter” (that is to ſay, from the time of the mak- 
ing of the act) ſhall have the manor in fee; ſo that by the act, 
the King had not fee at the time of his grant, but five years 
after. Secondly, the grant was void at firſt, and therefore the 
act doth not amend it. 

And as to the miſchief which hath been ſuppoſed, if this 
grant ſhould be adjudged void, he ſaid, that no cafe can be 
adjudged but it is (4) miſchievous to ſome ; but he ſaid, that 
a miſchief is rather to be ſuffered than an inconvenience, and 


great inconvenience would enſue on the other ſide, if this 


grant (foraſmuch as the King is deccived in his grant) ſhould 
be adjudged good ; wherefore he concluded, that the judg- 
ment ought to be reverſed, - Upon which the attorney 

| moved 


(d) Raym. 359e 


2 And, 157. 
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moved, that now ſuch judgment ſhould be given and entered 
for the Queen, as the Barons of the Exchequer ought to have 
adjudged. Upon which the court commanded judgment to 
be entered accordingly, and ſo it was. And I aſked Baron 
Savill, who had heard all the arguments in the Exchequer- 
chamber, what his opinion was in the caſe ; and he ſaid, he 
conceived, the judgment given in the Exchequer ought to be 
reverſed. And he agreed alſo, that the act of 28 H. 8. hath 


given the eſtate of Walſhe to the King, admitting the eſtate- 


tail to be good. I likewiſe aſked Baron Clark, who was ever a- 
gainſt the judgment in the Exchequer, and had argued very 
learnedly in the Exchequer, if he retained his opinion; and 
he ſaid, he continued ſtedfaſt in his firſt opinion for both the 
points in law, 


[See this caſe cited by Holt C. J. in Skin. 663. To prove 
a ſurrender of void letters patent to be a good conſideration, 
Sed quære.] | 
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CAPEL?'s Caſe. 


Paſch. 23 Eliz. in C. B. Rot. 1 160. 


Pleas before Edmund Anderſon and his Compa- 
nions of Eaſter Term, anno 23 Eliz. Rot. 
1160. 


FoRDE. 

H O. Gately was ſummoned to anſwer to John Hunt 

of a plea, wherefore he took the cattle of him the ſaid 
John, and detained them againſt gages and pledges, &c. 
And whereupon the ſaid John by John Lutwich his attorney 
complains, that the aforeſaid T. the 27th day of Novem- 
ber in the 22d year of the reign of the lady the now Queen, 
at Howcaple in a certain place called Stockins, took his cat- 
tle, that is to ſay, ſix oxen and fix cows of him the ſaid J. 
and them unjuſtly detained againſt gages and pledges, until, 
&c. Whercupon he faith that he is the worſe, and hath da- 
mage to the value of 1001. and thereof he bringeth ſuit, &c. 
And the aforeſaid Thomas by Thomas Willis his attorney 
comes and defends the force and injury when, &c. and as 
bailiff of Anthony Capel Gent. acknowledgeth the taking of 
the aforeſaid cattle in the place aforeſaid, in which, &c. and 
juſtly, &c. becauſe he ſaith, that the place in which the taking 
of the aforeſaid cattle is ſuppoſed to be made doth contain, and 
at the time of the ſaid ſuppoſed taking of the ſaid cattle did 
contain in it 300 acres of land, with the appurtenances in 
Howcaple aforeſaid ; and that long before the aforeſaid time 
in which, &c. one Thomas Capel Eſq. was ſeiſed of the ma- 
nor of Howcaple, with the appurtenances in the county afore- 
ſaid, whereof the aforeſaid 300 acres of land, with the appur- 
tenances in which, &c. are, and at the aforeſaid time in 
which, &c. as alſo from time whereof the memory of men is 
not to the contrary, were parcel, in his demeſne as of fee; 
and ſo being thereof ſeiſed aſter the 4th day of Feb. in the 
27th year of the reign of the lord Henry, late K. of Eng- 
land the Sth, and before the time in which, &c. Of the 
{aid manor, with the appurtenances whereof, &c. amongſt 
other things enſeoffed John Warmcombe, Richard Walwein, 
Alex. Whittington, I homas Walwein, John Lloyd and H. 
Jones; to have and to hold the ſaid manor, with the ap- 
purtenances, wh reo, &c, (amongſt o her things) to 2 
4 oun 
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John Warmcombe? Rich. Walwein, Alex. Whittington, Tho. 
Walwein, John Lloyd and Henry Jones, their heirs and aſ- 
ſigns for ever; to the uſe of the aforeſaid Tho. Capel, and the 
heirs males of his body lawfully begotten ; and for default of 
ſuch iſſue, to the uſe of Edward Capel, and the heirs males of 
the body of the ſaid Edward lawfully begotten ; and for de- 
fault of ſuch iſſue, to the uſe of Rich. Capel, and the heirs 
males of the body of the faid Rich. lawfully begotten ; and for 
default of ſuch iſſue, to the uſe of William Capel, and the 
heirs males of the body of the faid William lawfully begotten; 
and for default of ſuch iſſue, to the uſe of Giles Cape], for 
the term of the life of the ſaid Giles, and after the deceaſe of 
the ſaid Giles, to the uſe of the right heirs of the ſaid Tho. 
Capel for ever: by virtue of which feoffment, znd by force of 
a certain act“ of parliament of the aforeſaid late King holden 
at Weſtminſter, of transferring uſes into poſſeſſion made in 
the 27th year aboveſaid, the aforeſaid Thomas Capel was 
ſeiſed of the manor aforeſaid, with the appurtenances, whereof, 
&c. (amongſt other things) in his demeſne as of fee-tail, that 
is to ſay, to him and the heirs males of his body lawfully begot- 
ten; and for default of ſuch iſſue, the remainder thereof to the 
aforeſaid Edward Capel, and the heirs males of his body 
lawfully begotten ; and for default of ſuch iſſue, the re- 
mainder thereof in form aforeſaid expectant, and the aforeſaid 
Thomas Capel of the manor aforeſaid, with the appurtenances, 
whereof, &c. (amongſtother things) in form aforeſaid being ſeiſ- 
ed, before the aforeſaid time in which, &c. at Howcapleaforeſaid 
died, of ſuch his eſtate thereof ſeiſed; after whoſe death, the 
manor aforeſaid, with the appurtenances (amongſt other things) 
deſcended to one W. Capel, as ſon and heir of the body of the 
aforeſaid Tho. Capel lawfully begotten, by which the ſaid W. 
Capel the ſon, before the aforeſaid time, in which, &c. into the 
manor aforeſaid, with the appurtenances, whereof, &c. en- 
tred, and was thereof ſeiſed in his demeſne as of fee-tail, that 
is to fay, to him and the heirs males of his body lawfully be- 
gotten, and for default of ſuch iſſue, the remainder thereof to 
the aforeſaid Edw. and the heirs males of his body lawfully be- 
gotten, in form aforeſaid expectant. And the ſaid Edw. of 
that remainder as of fee-tail and right being ſeiſed, before the 
time in which, &c. at Howcaple aforeſaid died of ſuch his 
eſtate ſeiſed, after whoſe death the remainder thereof deſcend- 
ed to one Rich. Capel, as ſon and heir of the body of the afore- 
faid Edw. lawfully begotten : by which the ſaid Rich. Capel 
the ſon was ſeiſed of the aforeſaid remainder of the manor 
aforeſaid, with the appurtenances, whereof, &c. (amongſt o- 
ther things) as of fee-tail, that is to ſay, to him, and the heirs 
males of his body lawfully begotten; and the ſaid Ri- 
chard Capel the ſon being thereof ſo ſeiſed, and the — 
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Wil. Capel the ſon, of the ſaid manor, with the appurtenan- 
ces, whereof, &c. (amongſt other things) in form aforeſaid be- 
ing ſciſed, the ſaid Richard Capel the ſon, before the time in 
which, &c. that is to ſay, the 22d day of November in the 18th 


year of the reign of the ſaid lady the now Queen at Howcaple 


aforeſaid, by his writing, which the ſaid Thomas Gateley, 
with the ſeal of the ſaid Richard Capel ſealed brings here into 
court, whoſe date is the fame day and year, granted to the 
aforeſaid Anthony Capel, by the name of Anthony Capel his 
ſon, one annuity or yearly rent of 501. to be going out of the 
manor aforeſaid, with the appurtenances whereof, &c. (amongſt 
other things); to have, hold, and enjoy the aforeſaid an- 
nuity, or yearly rent of 501. to the aforeſaid Anthony Capel, 
his heirs and aſſigns for ever, at two terms of the year, that is 
to ſay, at the feaſt of St. Michael the Archangel, and the An- 
nunciation of the blefſed Mary the Virgin, by equal portions 
to be paid; and if it ſhould happen the aforeſaid annuity, or 
yearly rent of 50]. to be behind not paid, in part, or in all, 
after any of the feaſts aforeſaid in manner and form as before 
is ſaid it ought to be paid by the ſpace of 20 days, that then, 
and from thenceforth, and in all times, as often as it ſhould 


happen the aforeſaid annuity, or yearly rent ſo to be unpaid, 
that then it ſhould be lawful to the aforeſaid Anthony Capel, 


his heirs and aſſigns, and every of them into the manor afore- 
ſaid, with the appurtenances, whereof, &c. (amongſt other 
things) and into any part or parcel thereof to enter and diſtrain, 
and the diſtreſſes ſo there taken, and had, to drive, carry a- 
way, impound, and with him to retain, until the ſaid Anthony 
Capel, or his aſſigns, as well of the aforeſaid annuity, or year- 
ly rent, ſo being behind unpaid, as of the arrearages thereof, 
if any were, ſhould be ſatisfied and paid, as by the ſaid writ- 
ing, (amongſt other things) more fully appeareth ; and the 
aforeſaid William Capel the ſon, of the manor aforeſaid, with 
the appurtenances whereof, &c. in form aforeſaid being 
ſeiſed, afterwards, and before the ſaid time in which, &c. 
that is to ſay, the 10th day of November in the 19th year 
of the reign of the ſaid lady the now Queen, at Howcaple 
aforeſaid, died without heir male of his body iſſuing ; and 
becauſe 251. of the aforeſaid yearly rent of 50 l. after the 
death of the ſaid William Capel the ſon, at the feaſt of St. 
Michael the Archangel, in the 20th year of the reign of 
the ſaid lady the now Queen, by the ſpace of 20 days after the 
ſame feaſt, to the aforeſaid Anthony Capel, at the aforeſaid time 
in which, &c. were behind unpaid, the ſaid Thomas Gate- 
ly, as bailiff of the ſaid Anthony for the ſaid 251. of the afore- 
ſaid yearly rent in form aforeſaid being behind, doth well 


avow the taking of the cattle aforeſaid, in the place in which, 
Kc. and juſtly, &c, as in parcel of the manor aforeſaid, 


with 
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with the appurtenances, whereof, &c. to the diſtreſs of the 
ſaid Anthony aforeſaid, charged and bound, &c. with this, 
that the ſaid Tho. Gateley will aver, that the aforeſaid Rich. 
Capel, at the time of the taking aforeſaid was, and as yet is 
living, and in full life, that is to fay, at Howcaple aforeſaid, 
&c. And the aforeſaid John Hunt faith, that the aforeſaid 
Tho. Gateley for the cauſe before alledged, the taking of the 
cattle aforeſaid, in the aforeſaid place, in which, &c. as 
bailiff of the ſaid Anthony Capel, to be juſt ought not to a- 
vow, becauſe he ſaith, that well and true it is, that the afore- 
ſaid Tho. Capel, Eſq.. was ſeiſed of the aforeſaid manor of 
Howcaple, with the appurtenances, whereof, &c. in his de- 
meſne as of fee, and being ſo thereof ſeiſed, after the aforeſaid 
4th day of Feb. inthe 27th year of the reign of the ſaid late King 


Henry the 8th aforeſaid, and before the aforeſaid time in 


which, &c. of the ſaid manory with the appurtenances, where- 
of, &c. enfeoffed the aforeſaid John Warmcombe, Rich. Wal- 
weyn, Alexander Whittington, Tho. Walweyn, John Lloyd, 
and Hen. Jones ; to have and to hold the ſaid manor, with the 
appurtenances, (amongſt other things) to the ſaid John Warm- 
combe, Richard Walweyn, Alexander Whittington, T ho. 
Walweyn, John Lloyd, and Henry, and their heirs and aſſigns 
for ever, to the uſe of the aforefaid Tho. Capel, and the 
heirs males of the body of the ſaid Thomas lawfully begotten ; 
and for default of ſuch ifſue; to the uſe of the aforeſaid Edw. 
Capel, and the heirs males of the body of the ſaid Edward 
lawfully — and for default of ſuch iſſue, to the uſe 
of the aforeſaid Rich. Capel, and the heirs males of the body 
of the ſaid Richard lawfully begotten; and for default of 
Tuch iſſue, to the uſe of the aforeſaid Wil. Capel, and the 
heirs males of the body of the ſaid William law fully begot- 
ten; and for default of ſuch iſſue, to the uſe of Giles Ca- 
pel, for the term of the life of the ſaid Giles; and after 
the deceaſe of the ſaid Giles, to the uſe of the right heirs of 
the ſaid Tho. Capel for ever. By virtue of which feoffment, 
and by force of the ſtatute aforeſ. the aſoreſ. Tho. Capel was 
ſeiſed of the manor aforeſ. with the appurtenances, whereof, &c. 
(amongſt other things) in his demeſne as of fee-tail, that is to 
ſay, to him and the heirs males of his body lawfully begotten 
and for default of ſuch iflue, the remainder thereof to the aſoreſ. 
Edw. Capel, and the heirs males of his body lawfully begotten z 
and for default of ſuch iflue, the remainder thereof in form a- 
foreſ. expeQant ; and that the aforeſ. Tho. Capel of the manor 
aforeſ. with the appurtenan, whereof, &c. in form aforeſ. being 
ſeiſed, before the aforeſ. time in which, &c. died of fuch his 
eſtate thereof ſeiſed; after whoſe death the manor aforeſ. with 
the appurtenan. whereof, &c. — gſt other things) deſcended 
to the aforeſ. Will. Capel, as | 
foreſ. Tho. Capel lawfully begotten ; by which the ſaid Will, 
Capel the ſon, afterwards, and before the ſaid time in which, 
&c. into the manor aforeſ. with the appurtenan. whereof, &c, 
| | amongſt 


on and heir of the body of the a- 
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(amongſt other things) entred, and was thereof ſeiſed in his do- 
meſne as of fee tail, that is to ſay, to him and his heirs males of 
his body lawfully begotten ; and that the aforeſaid W. Capel the 
ſon, of the ſaid manor with the appurtenances, whereof, &c. 
(among other things) in form aforeſaid being ſeiſed, the ſaid R. 
+ Capel, ſon of the aforeſ. Ed. Capel, the 22d day of Nov. in the 


18th year of the reign of the ſaid lady the now Q. at Howcaple 


aforel. by the aforel. his writing, granted to the aforeſ. Anth. 
Capel, the aforeſ. annuity, or yearly rent of 501. to be going 
out of the manor aforeſ. with the appurtenances, whereof, &c. 
as the aforeſ. Tho. Gately hath above alledged. But the ſaid 
Jo. Hunt further ſaith, that the aforeſaid Will. Capel of the 
manor aforeſaid, with the appurtenances , whereof, &c. in 
form aforeſaid being ſeiſed, that a fine was levied in the 
court of the ſaid lady the now Queen, here, at Weſtmin- 
ſter aforeſaid, from the day of St. Martin in 1 5 days, in the 
19th year of her reign, before James Dyer, Rich. Harper, 
Roger Manwood, and Rob. Mounſon, then Juſtices of the ſaid 
lady the Q. of the Bench here; and afterwards on the 8th day 
of St. Hillary in the 19th year of the reign of the ſaid lady the 
now Q aforeſ. there granted and recorded before the ſame 
Juſtices, and other the ſaid lady the Q.'s faithful people then 
there preſent, between Rich Wooton and Rich. Shrawley 
plaintiffs, and the aforeſ. Will. Capel deforceant of the manor 
aforeſ. with the appurtenances, whereof, &c. (amongſt other 
things) by the names of the manors of Capel, otherwiſe Hugh 
Capel, Showle, and Okeridge with the appurtenances, and 20 
meſſuages, Iotofts, 20 cottages, 2 mills, 3dovehouſes, 800 acres 
of land, 260 acres of meadow, 1700 acres of paſture, 200 a- 
eres of wood, 1000 acres of furz and heath, and 5 pounds rent 
with the appurtenances in Capel, otherwiſe Hugh Capel, 
Showle, Okeridge, Yarkel, and Ledbury. As alſo of the ad- 
vowſon of the church of Capel, otherwiſe Hugh Capel, whereof 
a plea of covenant was ſummoned between them in the ſaid 
court, that is to ſay, that the aforeſ. William acknowledged 
the aforeſ. manors, tenements, and rent with the appurte- 
nances, and the advowſon of the church aforeſaid to be the 
right of the ſaid Rich. as thoſe which the ſaid Rich. and John 
had of the gift of the aforeſaid William, and thoſe he remiſed 
and quit-claimed, from him and his heirs, to the aforeſ. Rich. 


and John, and the heirs of the aforeſaid Rich. for ever. And With warranty. 


further, the ſaid Will. granted for him and his heirs, that they 


would warrant to the aforeſ. Rich. and John, and to the heirsof 


the ſaid Rich. the aforeſ. manors, tenements, and rent with the 
appurtenances, and the advowſon aforeſaid, againſt all men 
for ever: and for that recognition, remiſe, quit-claim, war- 
ranty, fine, and concord, the ſaid Rich. and John gave to the 
aforeſaid William 7001. ſterling ; which fine, in forin afore- 


faid levied, was levied and had to the uſe of the ſaid John Uſes of the 


Hunt and his heirs: by virtue of which fine, and by force 
of the ſtatute aforeſaid, the ſaid John was ſeifed of the 
mano 


fine. 


And a recovery 
thereon, &c. 
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manor aforeſaid with the appurtenances, whereof, &c. in his 
demeſne as of fee ; and the ſaid John Hunt ſo thereof being 
ſeiſed, Th. Spenceley and Baldwin Caſtleton, before the ref 
time of the taking, &c. that is to ſay, the 4th day of Jan. in 
the 19th year of the reign of the ſaid lady the now Q. aboveſ. 
ſued forth out of the court of Chancery of the ſaid lady the 
now Q. at Weſtm. in the county of Middleſex then being, a 
certain writ of the ſaid lady the Q. of entry upon diſſeiſin in 
the Poſt, againſt him the ſaid J. Hunt, of the manor aforeſ. with 
the appurtenances, whereof. &c. (amongſt other things) by the 
names of the manor of Capel, otherwiſe Hugh Capel, other- 
wiſe How Capel with the appurtenances, and 20 meſſuages, 10 
tofts, one mill, 2 dovehouſes, 500 acres of land, 200 acres of 
meadow, 600 acres of paſture, 100 acres of wood, 700 acres 
of furz and heath, and 41. rent with the appurtenances in 
Capel, otherwiſe Hugh Capel, otherwiſe How Capel, Brocher- 
ton, and Sollerſhop, as alſo of the advowſon of the church of 
Capel, otherwiſc Hugh Capel, otherwiſe How Capel, to the then 
Sheriff of the aforeſ. county of Hereford directed; by which 
writ the faid lady the now Q. to the ſaid then Sheriff com- 
manded, that the ſaid Sheriff ſhould command the faid J. Hunt, 
that juſtly and without delay, he ſhould render to the aforeſ. 
Tho. Spenceley and Baldwin the manor, tenements and rents 
aforeſ. with the appurtenances, and the advowſon aforeſaid, 
which the ſaid Tho. and Baldwin then claimed to be their 
right and inheritance, and into which the ſaid John then had not 
entry, but after the diſſeiſin, which Hugh Hunt thereof unjuſtly 
and without judgment did to the aforef. Tho. Spenceley and 
Baldwin, within 30 years then laſt paſt, as they ſaid ; and 
whereof they complained thathe the faid J. Hunt did then them 
deforce, &c. and if he ſhould not ſo do, and the aforeſaid I ho. 
Spenceley and Baldwin ſhould ſecure him the ſaid Sheriff for the 
proſecuting of their claim, that then he ſhould ſummon by good 
ſummoners him the ſaid J. Hunt, that he ſhould be before 
the then Juſtices of the ſaid lady the Qhere, that is to ſay, at 
Weſtminſt. aforeſ. in 8 days of St. Hil. then next following, to 
ſhew wherefore he did not do it. And that then the faid Sher. 
ſhould have there the ſummoners, and that writ : at which 8 
days of St. Hil. before the aforeſ. Ja. Dyer, Knt. and his com- 
panions then Juſtices of the faid lady the Va the Bench here, 
came as well the aforeſ. T. Spenceley and Baldwin, as the ſaid 
Jo. Hunt in their proper perfons, and Ja. Warmecombe, Eſq. 
then Sheriff of the aforeſ. county of Hereford, then and there 
returned the writ afoteſ. to him in form aforeſ. directed in all 
things ſerved and executed, that is to ſay, that the ſaid Tho. 
Spenceley and Baldwin had found to him the ſaid Sheriff 
ſureties for to proſecute that writ, that is to ſay, John Doe 
and Rich. Roe: and that the ſaid John Hunt was ſummoned 
by John Den and Richard Fen, and upon that the aforeſaid 
Tho. Spenceley and Baldwin declaring againſt him the ſaid 
J. Hunt, upon the writ aforeſ. demanded againſt him 3 
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John Hunt, the manor, tenements, and rent aforeſaid with 
the appurtenances, and the advowſon aforeſaid, as their right 
and inheritance, and into which the faid John had not then 
entry, but after the diſſeiſin which Hugh Hunt thereof unjuſt- 
ly, and without judgment did to the aforeſaid Th. Spenceley 
and Baldwin, within 30 years, &c. and whereupon they 
then ſaid, that they were ſeiſed of the manor, tene- 
ments, and rent aforeſaid, with the appurtenances, in their 
demeine as of fee and right, and of the advowſon aforeſaid as 
of fee and right, in the time of peace, in the time of the lady 
the Q. that now is, by taking the profits thereof to the value, 
&c. and into which, &c. and thereofthen they brought ſuit, 
&c. And the ſaid John Hunt in his proper perſon then de- 
fended his right when, &c. And vouched thereof to warranty 
the aforeſaid William Capel, who then was preſent there in the 
ſame court here in his proper perſon, and freely warranted. to 
him the manor, tenements, and rents aforeſaid, with the ap- 
purtenances, and the advowſon aforeſaid, and thereupon, the 
ſaid Tho. and Baldwin then demanded againſt the afore- 
ſaid Will. tenant by his warranty, the manor, tenements, and 
rents aforeſaid, with the appurtenances, and the advowſon a- 
foreſaid, in form aforeſaid, &c. and whereupon they then 
ſaid, that they were ſeiſed of the manor, tenements, 
and rent aforeſaid, with the appurtenances, in their demeſne 
as of fee and right, and of the advowſon aforeſaid as of fee 
and right in time of peace, in the time of the lady the Q. that 
now is, by taking the profits thereof to the value, &c. and into 
which, &c. and thereof they brought ſuit, &c. and the aforeſ. 
Will. tenant by his warranty then defended his right when, 
&c. And further then vouched to warranty J. Howel, who 
then likewiſe was preſent there in the ſaid court in his proper 
perſon, and freely warranted to him the manor, tenements, 
and rent aſoreſ. with the appurtenances, and the advowſon 
aforeſaid, &c. And thereupon the ſaid Tho. and Baldwin 
then demanded againſt him the faid J. Howel, tenant by his 
warranty, the manor, tenements, and rent aforeſaid, with the 
appurtenances, and the advowſon aforeſaid in form a- 
foreſaid, &c. And whereupon they then ſaid, that they 
were ſeiſed of the manor, tenements, and rent aforeſaid in 
their demeſne as of fee and right, and of the advowſon afore- 


| faid as of fee and right in the time of peace, in the time of 


the ſaid lady the now Q by taking the profits thereof to the va- 
lue, &c. and into which, &c. and thereof they then brought 
ſuit, &c and the aforeſaid J. Howell, tenant by his warranty, 
defended then his right when, &c. and then faid, that the a- 
foreſaid Hugh did not diſſeiſe the aforeſaid Thomas Spenceley 
and Baldwin of the manor, tenements, and rent aforeſaid, 
with the appurtenances, and of the advowſon aforeſaid, 
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as the ſaid Tho. and Baldwin by their ſaid writ and decla- 
ration above then ſuppoſed, and of that he then put himſelf 
upon the country, &c. and the aforeſaid Tho. Spenceley and J. 
Baldwin thereupon then prayed leave to imparl, and had it, &c. 
And afterwards the ſaid Tho. and Baldwin, came back into 
the ſame court here in the ſame term in their proper per- 
ſons; and the aforeſaid Jo. Howel, although he was ſolemnly 
called, did not then come back, but departed in contempt of 
the court and made default: by which it was then (a) granted 
in the ſame court here, that the aſoreſ. T. Spenceley and Bald- ; 
win ſhould recover their ſeiſin againſt him the ſaid J. Hunt = 
of the manor, tenements, and rent aforefaid, with the appur- 
tenances and of the advowſon aforeſaid ; and that the ſaid 
John ſhould have of the land of the faid Will. Capel, to the 
value, &c. and that the ſaid Will. further ſhould have of the 
land of the ſaid J. Howel, to the value, &c and that the 
ſaid John then fhould be in mercy, &c. By virtue of which 
recovery, the aforeſaid 'Tho. Spenceley and Baldwin into 
the manor and tenements aforeſaid, with the appurtenances, 
entred, and were thereof ſeiſed in their demeſne as of fee. 
Which recovery, and the execution thereof in form aforeſaid 
ſued forth and had, was to the uſe of the ſaid J. Hunt, and 
his heirs for ever. By which, and by force of the ftatute a- 
foreſaid, the ſaid ]. — was ſeiſed of the manor aforeſaid 
with the appurtenances, in his demeſne as of fee; and ſo 
thereof being ſeiſed, beſore the time of the taking, &c. put 
his cattle aforeſaid into the aforeſaid 300 acres of land, the 
graſs then there growing to eat, and the cattle aforeſaid were in 
the ſaid 300 acres of land, thegraſsin them then growing eating, 
until the ſaid I ho Gateley on the aforeſaid 27th day of Nov. 
in the 22d year of the reign of the ſaid lady the now Q. at 
How Capel aforeſaid, in the aforeſaid place called Stockins, 
took the ſaid cattle of him the ſaid John, and them unjuſtly 
detained againſt gages and pledges, until, &c. as the ſaid John 
againſt him above complaineth: and this he is ready to 
verifie : wherefore, in as much as the aforeſaid Th. Gately, the 
taking of the cattle aforeſaid, in the aforeſaid place in which, 
&c. above acknowledgeth, the ſaid John prays judgment, 
and his damages by occaſion of the taking and unjuſtly detain- 
ing the ſaid cattle, to be adjudged to him, &c. And the 
aforeſaid Thomas Gateley faith, that the aforeſaid plea of 
the ſaid John Hunt above pleaded, in bar of the cognizance 
aforeſaid, is inſufficient in law to bar him the ſaid Thomas 
as bailiff of the aforeſaid Anthony from juſtly acknowledging 
the taking of the cattle aforeſaid, in the place in which, 
&c. and that he to that plea in form aforeſaid pleaded, 
needeth not, nor is bound by the law of the Jand to anſwer ; 
and this he is ready to verifie ; wherefore, for want of a ſuf- 
ficient plea in this behalf, the ſaid Thomas demands judg- 
ment and a return of the cattle aforeſaid, together with his da- 
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mages to be adjudged to him, &c. And the aforeſaid John 
Hunt, in as much as he ſufficient matter in law to ber the afore- 
ſaid Thomas as bailiff of the ſame Anthony, from juſtly acknow- 
ledging the taking the cattle aforeſaid, in the place aforeſaid, 
in which, &c. above confeſſed (which he is ready to verifie, 


which matter the aforeſaid Thomas doth not deny, nor to 
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the ſame any ways anſwereth, but altogether refuſeth to admit 


the ſame averment) as before prays judgment, and bis da- 
mages by the occaſion of the taking and unjultly detaining the 


cattle aforeſaid, to be to him adjudged, &c. And becauſe the Juſ- 


tices here will adviſe themſelves of and upon the premiſes, before 
they give their judgment thereof, day is given to the parties afore- 
ſaid here, until the morrow of Holy Trinity, to hear their judg- 
ment thereof, becauſe that the ſaid Juſtices here thereof are not 
yet, &, At Which day here come as well the aforeſaid John 
Hunt, as the aforeſaid Thomas Gateley, by their attornies afore- 
ſoid; and becauſe the Juſtices here will further adviſe themſelves 
of and upon the premiſes, before they give their judgment there- 
of, day is given to the parties aforeſaid here, until in 8 days of St. 
Michael, to hear their judgment thereof, becauſe the ſaid Juſ- 
tices here thereof are not yet, &c. At which day here cometh as 
well the aforeſaid John Hunt, as the aforeſaid Thomas Gateley, 
by their attornies atoreſdid ; and becauſe the Juſtices here will fur- 
ther adviſe themſelves before they give their judgment of and 
upon the premiſes, day is given to the parties aforeſaid here, un- 
til in 8 days of St, Hilary, to hear their judgment thereof, be- 
cauſe the ſame Juſtices here are not thereof yet, &c. At which 
day here cometh as well the aforeſaid John Hunt, as the afore- 
ſaid Thomas Gateley, by their attornies aforeſaid ; and becauſe 
the Juſtices here will further adviſe themſelves of giving their 
Judgment of and upon the premiſes, day is given to the par- 
ties here, until from the day of Eaſter in 15 days, to hear 
their judgment thereof, becauſe the ſame Juſtices here are not 
thereof as yet, &c. At which day here cometh as well the a- 
foreſaid John Hunt, as the aforeſaid Thomas Gateley, by their at- 
tornies aforeſaid; and becauſe the Juſtices here will further 
adviſe themſelves before they give their judgment of and up- 
on the premiſes, day is given to the parties aforeſaid here 
until the morrow of the Holy Trinity, to hear their judgment 
thereof, becauſe the Juſtices here thereof are not yet, &c. At 
which day here cometh as well the aforeſaid John Hunt, as 
the aforeſaid Thomas Gateley, by their attornies aforeſaid; and 
becauſe the Juſtices here will further adviſe themſelves, be- 
fore they give their judgment of and upon the premiſes, day 
is given to the parties here until the morrow of All Souls, to 
hear their judgm, thereof, becauſe the ſame Juſtices here are not 
yet, &c. before which day the plea aforeſaid was adjourned 
by the;writ of the ſaid lady the Queen of Common Adjourn- 
ment from Weſtminſter aforeſaid, unto the Caſtle of the lady 
the Q. of Hertford, in the county of Hertford, until the aforeſaid 
morrow of All Souls; at which day, that is to ay, at the aſoreſ. 
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Caſtle at Hertford, cometh as well the aforeſaid John Hunt, as 
the aforeſaid Thomas Gateley, by their attornies aforeſaid ; and 
becauſe the Juſtices here will turther adviſe themſelves, before 
they give their judgment of and vpon the premiſes, day 
1s given unto the parties aforeſaid, until in 8 days of St. Hila- 
ry, to hear their judgment thereof, becauſe the ſame Juſtices 
here thereof are not yet, &c. before which day the plea afore- 
ſaid was adjourned by the writ of the lady the now Queen of Com- 
mon Adjournment, from the aforeſaid Caſtle of Hertford, unto 
Weſtminſter aforeſaid, at the aforeſaid 8 days of St. Hilary ; at 
which day here, that is to ſay, at Weſtminſter, cometh as well the 
aforeſaid John Hunt, as the atoreſaid Thomas Gateley, by their 
attornies aforeſaid ; and becauſe the Juſtices here will further ad- 
viſe themſelves of and upon the premiſes, before they give 
their judgment thereof, further day is given here to the parties a- 
foreſaid, until from Eaſter-day in 15 days, to hear their judgment 
thereof, becauſe the Juſtices here are not thereof as yet, &c. At 
which day cometh as well the aforeſaid John Hunt, as the ſaid 
Thomas Gateley, by their attornies aforeſaid ; and becauſe the 
Juſtices here will further adviſe themſelves of and upon the 
premiſes, before they give their judgment thereof, day 1s given 
to the parties aforeſaid here, until in the morrow of the Holy Tri- 
nity, to hear their judgment thereof, becauſe the ſame Juſtices 
here are not thereof as yet, &c. At which day here cometh as 
well the aforeſaid John Hunt, as the aforeſaid Thomas Gateley, 
by their attornies aforeſaid-; and becauſe the Juſtices here will fur- 
ther adviſe themſelves, before they give their judgment of and 
upon the premiſes, day is given to the parties here until in 8 days 
of St. Michael, to hear their judgm. thereof, becauſe the ſame 
Juſtices here are not thereof as yet, &c. At which day here cometh 
as well the aforeſaid John Hunt, as the aforeſaid Thomas Gate- 
ley, by their attornies aforeſaid ; and becauſe the Juſtices here will 
furcher adviſe themſelves, before they give their judgment of and 
upon the premiſes, dav 1s given to the parties aforeſaid here, un- 
til in 8 days of St. Hilary, to hear their judgment thereof, be- 
cauſe the ſame Juſtices here thereof are not yet, &c. At which 
day here cometh as well the ſaid John Hunt, as the aforeſaid 
Tho. Gateley, by their attornies aforeſaid ; and becauſe the Jul- 
tices here will further adviſe themſelves, before they give their 
judgment of and upon the premiſes, day is given to the par- 
ties here, until from the day of Eaſter in 15 days to hear their 
judgmeut thereof, becauſe the ſame Juſtices here are thereof 
not yet, &c. At which day here cometh as well the aforeſaid 
J. Hunt, as the aforeſaid Th. Gateley, by their attornies afore- 
ſaid ; and becaule the Juſtices here will further adviſe them- 
ſelves, before they give their judgm. of and upon the pre- 
miſes, day is given to the parties here, until in the morrow of 
the Holy Trinity, to hear their judgment thereof, becaule the 
lame Juſtices here thereof are not yet, &c. At which day 
here cometh as well the aforeſaid John Hunt, as the ſaid 
Thomas Gateley, by their attoruies aforclaid ; and becauſe 
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4 1 * the Juſtices here will further adviſe themſelves, before they 
give their judgment of and upon the premiſes, day is given to the 
parties aforeſaid here, until in 8 days of St. Michael, to hear their 
judgment thereof, b-cauſe the ſame Juſtices here are not yet, &c. 
At which day here cometh as well the atoreſaid John Hunt, as the 
aforeſaid Thomas Gateley, by their attornies aforeſaid ; and be- 
cauſe the Juſtices here will adviſe themſelves of and upon the pre- 
miſes, before they give their judgment thereof, day is given to the 
* arties aforeſaid, until in 8 days of St. Hilary, to hear their 
judgment thereof, becauſe the ſame Juſtices here thereof are not 
et, &. At which day here cometh as well the aforeſaid John 
— 5 as the aforefaid Thomas Gateley, by their attornies afore- 
ſaid ; and becauſe the Juſtices here will further adviſe themſelves 
of and upon the premiſes, before they give their judgment there- 
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Eaſter in 15 days, to hear their judgment thereof, becauſe the 
ſame Juſtices here thereof are not yet, &c. At which day here 
cometh as well the afcreſaid John Hunt, as the aforeſaid Thomas 
Gateley, by their attornies aforeſaid ; and becauſe the Juſtices here 
will further adviſe themſelves of and upon the premiſes, before 
they give their judgment thereof, day is given to the parties afore- 
ſaid here, until in the morrow of Holy Trinity; to hear their 
judgment thereof, becauſe the ſame Juſtices here thereof are not 
yet, &c. At which day here cometh as well the aforeſaid John 
Hunt, as the aforeſaid Thomas Gateley, by their attornies afore- 
ſaid ; and becauſe the Juſtices here will further adviſe themſelves 
of and upon the premiſes, before they give their judgment 
thereof, day is given to the parties aforeſaid here, until in 8 days 
of St. Michael, to hear their judgment thereof, becauſe the ſame 
Juſtices here thereof are not yet, &c. At which day cometh as 
well the aforeſaid John Hunt, as the aforeſaid Thomas Gateley, by 
their attornies aforeſaid ; and becauſe the Juſtices he e will further 
adviſe themſelves of and upon the premiſes, before they give their 
judgment thereof, day is given to the parties aforeſaid here, un- 
til in 8 days of St. Hilary, to hear their judgment thereof, be- 
cauſe the ſame juſtices here thereof not yet, &c. At whichday here 
cometh as well the aforeſaid John Hunt, as the aforeſaid Tho- 
mas Gateley, by their attornies aforeſaid z and becauſe the Juſ- 
tices here will further adviſe themſelves of and upon the premiſes, 
before they give their judgment thereof, day is given to the parties 
aforeſaid here until from Eaſter-day, in 1 5 days, to hear their 
judgment thereof, becauſe the ſame Juſtices here thereof are not 
ye, &, At which day here cometh as well the aforeſaid John 
Hunt, as the aforeſaid Thomas Gateley, by their attornies a- 
foreſaid; and becauſe the Juſtices here will further adviſe 
themſelves of and upon the premiſes, before they give their 
jodgment thereof, day is given to the parties aforeſaid, here 
until the morrow of the Holy Trinity, to hear their judgment 
thereof, becauſe the ſame Juſtices here thereof are not yet, 
xc. At which day here cometh as well the aforeſaid John Hunt, 
as the ſaid Thomas Gateley, by their attornies aforeſaid ; and 
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becauſe the Juſtices will further adviſe themſelves of and 
upon the premiſes, before they give their judgment thereof, 
day is given to the parties aforeſ. here until in 8 days of St. 
Michael, to hear their judgment thereof, becauſe the fame Juſ- 
tices here thereof are not yet, &c. At which day here cometh 
as well the aforeſ. John-Hunt, as the aforeſ. Tho. Gateley, by 
their attornies aforeſ. And becauſe the Juſtices here will tur- 
ther adviſe themſelves of and upon the premiſes, before oy 
give their judgm. thereof, day is given to the parties aforeſ. 
here until in 8 days of St. Hillary, to hear their judgment 


thereof, becauſe the ſame Juſtices here thereof are not yer, &c. 


At which day here cometh as well the aforeſ. John Hunt, as the 
aforeſ. Tho. Gateley, by their attornies aforeſ. And becauſe the 
Juſtices here will further adviſe themſelves of and upon the 
premiſes, before they give their judgment thereof, day 
further is given to the parties aforeſ. here until from the day 


of Eaſter in 15 days, to hear their judgm. thereof, becauſe the 


ſame Juſtices here thereof are not yet, &c. At which day here 
cometh as well the aforeſ. John Hunt, as the aforeſ. Thomas 
Gateley, by their attornies aforeſ. And becauſe the Juſtices 
here will further adviſe themſelves of and upon the premiſcs, 
beſore they give their judgm. thereof, day is given to the par- 
ties aforeſ. here until in the morrow of the Holy Trinity, to hear 
their judgm. thereof, becauſe the ſame Juſtices herearenot yet, 
&c, At which day here cometh as well the aforeſ. John Hunt, 
as the aforeſ. Tho. Gateley, by their attornies aforeſ And be- 
cauſe the Juſt. here will further adviſe themſclves of and upon 
the premiſes, before they give their judgm. thereof, day 
is given to the parties aforeſ. here, until in 8 days of St. Mich. 
to hear their judgm. thereof, becauſe the ſame Juſtices here ate 
not yet, &c. At which day here cometh as well the aforeſ. John 
Hunt, as the aſoreſ. Tho. Gateley, by their attornies aforeſ. 
And becauſe the juſt. here will ſurther adviſe themſelves of and 
upon the premiſes before they give their judgm. thereof, day 
is given to the parties aforeſ. here until in 8 days of St Hilary, 
to hear their judgm, thereof, becauſetheſame juſtices here there- 
of are not yet, &c. At which day here cometh as well the a- 
fore. John Hunt, as the aforeſ. Tho. Gateley, by their attor- 
nies aforeſ. And becauſe the Juſt. here will further adviſe them- 
ſelves of and upon the premiſes, before they give their judgm. 
thereof, day is given to the parties aſoreſ. here until from the 
day of Eaſter in 15 days, to hear their judgm. thereof, becauſe 
the ſame Juſtices here thereof are not yet, &c. At which diy 
here cometh as well the aforeſ. John Hunt, as the aforeſ. Tho. 
Gateley, by their attornies aforeſ. And becauſe the Juſt. here 
will further adviſe themſelves of and upon the premiſes, be- 


fore they give their judgm. thereof, day is given to the parties 


aforeſ. here until in the morrow of the Holy Trinity, to hear 
their judgm. thereof, becauſe the ſame Juſt. here thereof are not 
et, &c. At which day here cometh as well the aforeſ. John 
unt, as the aforeſ. Tho. Gateley, by their attornies aforeſ. 
as 
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And becauſe the Juſtices here will further adviſe themſelves of 
and upon the premiſes, before they give their judgment 
thereof, day is given to the parties aforeſaid here, until in 8 
days of St. Michael, to hear\ their judgment thereof, becauſe 
the ſame Juſtices here thereof are not yet. &c, At which day here 
cometh as well the ſaid John Hunt, as the aforeſaid Tho. Gateley, 
by their Attornies aforeſaid ; and becauſe the Juſtices here will 
further adviſe themſelves of and upon the premiſes, before 
they give their judgment thereof, day is given to the parties 
aforeſaid here, until in 8 days of St. Hilary, to hear their judg- 
ment thereof, becauſe the ſame Juſtices here thereof are not yet, 
&c. At which day here cometh as well the aforeſaid John Hunt, 
as the aforeſaid Thomas Gately, by their attornies aforeſaid ; 
and becauſe the Juſtices here will 2 adviſe themſelves of 
and upon the premiſes, before they give their judgment thereof, 
day is given to the parties aforeſaid here, until from the day 
of Eaſter in 15 days, to hear their judgment thereof, becauſe 
the ſame Juſtices here thereof are not yet, &c. At which day here 
cometh as well the aforeſaid John Hunt, as the aforeſaid Thomas 
Gateley, by their attornies aforeſaid ; and becauſe the Juſtices 
here will further adviie themſelves of and upon the premiſes, 
before they give their judgment thereof, day is given to the 
parties aforeſaid here, until in the morrow of the Holy Trinity, 
to hear their judgment thereof, becauſe the ſame Juſtices bere 
thereof are not yet, &c. At which cay here cometh as well the 
aforeſaid John Hunt, as the aforeſaid Thomas Gateley, by their 
attornies aforeſaid ; and becauſe the Juſtices here will further 
adviſe themſelves of and upon the premiſes, before they give 
their judgment thereof, day is given to the parties aforeſaid 
here, until in 8 days of St. Michael, to hear their judgment 
thereof, becauſe the ſame Juſtices heie thereof are not yet, &c. At 
which day here cometh as well the aforeſaid John Hunt, as the 
aforeſaid Tho. Gateley, by their attornies atoreſaid ; and becauſe 
the Juſtices here will further adviſe themſelves of and upon the 
premiſes, before they give their judgment thereof, further 
day is given to the parties aforeſaid here, until in 8 days of 
St, Hilary, to hear their judgment thereof, becauſe the ſame 
Juſtices here of their judgment thereof are not yet, &c. At which 
day here cometh as well the aforeſaid John Hunt, as the afore- 
{aid Thomas Gateley, by their attornies aforeſaid ; and becauſe 
the Juſtices here will further adviſe themſelves, before they 
give their judgment cf and upon the premiſes, day further is 
given to the parties aforeſaid here, until from the day of Eaſter 
in ig days, to hear their judgment thereof, becauſe the ſame 
Juſtices here thereof are not yet, &c. At which day here cometh 
as well the aforeſaid John Hunt, as the aforeſaid Thomas Gateley, 
by their attornies aforeſaid; and becauſe the Juſtices will 
further adviſe themſelves of and upon the premiſes, day is 
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given to the parties aforeſaid here, until in the morrow of 


the Holy Trinity, to hear their judgment thereof, becauſe 
the ſame juſtices here thereof are not yet, &. At which 
day here cometh as well the aforeſaid John Hunt, as the 


aforeſaid Thomas Gately, by their attornies aforeſaid ; 
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and becauſe the juſtices here will further adviſe themſelves of and 
upon the premiles, before they give their judgment thereof, day 
is given to the parties aforeſaid here, until in 8 days of St. 
Mich. Michael, to hear their judgment thereof, becauſe the ſame 
Juſtices here thereof are not yet, &c. At which day here cometh 
as well the aforeſaid John Hunt, as the aforeſaid Tho. Gateley 
by their attornies aforeſaid z and becauſe the Juſtices here will 
further adviſe themſelves of and upon the premiſes, before 
| they give their judgment thereof, day further is given to the A 
Hil. 34. parties aforeſaid here, until in 8 days of St. Hilary, to hear x 
their judgment thereof, becauſe the ſame Juſtices here thereof hy 
are not yet, &c. At which day here cometh as well the aforeſaid | 
ohn Hunt, as the aforeſaid Tho. Gateley, by their Attornies a- ' 
f-reſaid; and becauſe the Juſtices here will further adviſe them- 
ſelves of and upon the premiſes, before they give their judg- 
ment thereof, day farther is given to the parties aforeſaid 
Paſch, here, until from the day of Eafter in 15 days, to hear their 
| judgment thereof, becauſe the ſame Juſtices here thereof are not 
if - yet, &, At which day here cometh as well the aforeſaid 
John, as the aforeſaid Thomas, by their attornies aforeſaid ; 
and becauſe the Juſtices here will further advife themſelves of 
and upcn the premiſes, before they give their judgment * 
"= thereof, day is given to the parties aforeſaid here, until in | 
1 Trin. the morrow of the Holy Trinity, to hear their judgment thereof, 
wi becauſe the ſame Juſtices here thereof are not yet, &c. At which 
* day here cometh as well the aſoreſaid John, as the aforeſaid 
1 ; Thomas, by their attornies aforeſaid; and becauſe the Juſtices 
"= here will forther adviſe themſelves of and upon the premiſes, 
. before they give their judgment thereof, day is further given 
1 4 Mich. to the parties aforeſaid, here until in 8 days of St. Michael, to bear 
1 their judgment thereof, becauſe the ſame Juſtices here thereof are 
1 | not yet, &c. At which day here cometh as well the aforeſaid 
[| . John Huut, as the aforeſaid Thomas Gateley, by their Attornies 
"nt aforefaid ; and becauſe the Juſtices here will further adviſe 
themſelves of and upon the premiſes, beſore they give their 
| jodgment thereof, day further is given to the parties aforeſaid 
Hil, 34. here, until in 8 days of St. Hilary, to hear their judgment 
thereof, becauſe the ſame Juſtices here thereof are not yet, &c. 
At which day here cometh as well the aforeſaid John, as the 
aforeſaid Thomas, by their Attornies aforeſaid ; and becauſe the, 
Joſtices here will further adviſe themſelves of and upon the 
premiſes, bef ore they give their judgment thereof, day fur- 
ther is given to the parties aforeſaid here, until from the | 
Paſch. day of Exſter in 15 days, to hear their judgment thereof, be- 2 
cauſe the ſame Juſtices here thereof are not yet, &c. At which 
day here cometh as well the aforeſaid John, zs the aſoreſaid 
Thomas, by their attornies aforeſaid : and becauſe the juſtices Ss. 
here will further adviſe themſelves of and upon the premiſes, 1 
before they give their jodgm ent thereof, day further is given to 
Trin. the parties aforeſaid here, until the morrow of the Holy Trinity, to 
hear*their judgment thereof, becauſe the ſame Juſt, here thereof 


are not yet, &c. At which day here cometh as well the aforeſ. John, 
| as 
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as the aforeſ. Thomas, by their attornies aforeſ. And becauſe 
the Juſtices here will ſurther adviſe themſelves of and upon 
the premiſes, before they give their judgm. thereof, further 
day is given to the parties aforeſ. here, until the morrow of All 
Souls, 10 hear their judgm. thereof, b-cauſe the ſaid Juſt here 
thereof are not yet, &c. Before which day the plea atoreſ. was 
adjourned by the writ of the lady the Q. of common adjournm. 
from Weſtm in the county of Middleſ. unto the Caſtle of the 
lady the Q. of Hertford, in the county of Hertford, at the ſame 
morrow ot All Souls, &c. At which day here, that is to ſay, at 
the Caſtle of Hertford, cometh as well the aforeſ. John, as the 
aforef. Tho. by their attornies aſoreſ. And becauſe the Juſt. 
here will further adviſe themſelves of and upon the premiſes, 
before they give their judgment thereof, day is given to the par- 
tics aforeſ. here until in 8 days of St. Hilary, to hear their judg- 
ment thereof, becauſe the faidJuſt. here thereof are not yet, &c. 
Before which day the plea aforeſ. was adjourned by the writ 
of the Q. of Common Adjournment, from the ſaid Caſtle of 
the ſaid Q. of Hertford, in the county of Hertford unto Weſtm, 
aſoreſ. in the aſoteſ. county of Middleſex, at the ſame 8 days 
of St. Bijary, &e. And now here, that is to ſay, at Weſtm. 
aforeſ. cometh as well the aſoreſ. John, as the aſoreſ. Tho. 
Gately, by their attornies aforeſ. And upon th's the premiſes 
being ſeen, and by the Juſtices here fully underſtood, it ſeem- 
eth to the ſame Juſt. here, that the aforſ. plea of the aforeſ. 
John Hunt above in bar of the conuſance aforeſ. pleadedis ſuf- 
ficient in law to bar him the ſaid Tho. Gately, as bailiff of the 
ſaid Anthony, from juſtly acknowledging the taking of the 
cattle aforeſ. in the aforeſ place in which, & as the aſoreſ. 
John Hunt hath above alledged, wherefore the aforeſaid John 
Hunt his damages, by occaſion of taking and unjuſtly detain- 
ing the cattle aforeſ. againſt the aforeſ. Tho. Gateley ought 
to recover; but becauſe it is not known what damages the 
aforeſ. John Hunt, by occaſion of taking and unjuſtly detain- 
ing the cattle aforeſ. hath ſuſtained, it is commanded to the 
Sheriff, that by the oath of good and lawful men of his 
county, he diligently inquire what damages the faid J. Hunt 
hath ſuſtained, as well by the occaſion of taking and unjuſtly de- 
taining the cattle aforef. as for his colts and charges by him 
about his ſuit in this behalf expended ; and the inquiſition 
which, &c. the Sheriff make to appear here from the day of 
Eaſter in 15 days, under his ſeal, &c. and the ſeals, &c. At 
which day here cometh the aforeſ. John Hunt, by his attor- 
ney aforefaid ; and thereupon the ſame John Hunt acknow- 
ledgeth here in the court, that he will not further proſe- 
cute the ſame Thomas Gateley for any damages to him, 
by occaſion of taking and unjuſtly detaining the 
cattle aforeſaid to be adjudged, but all the ſaid da- 
mages to him ſo to be adjudged freely here in court 
to the ſaid Thomas Gateley doth remit and releaſe ; there- 
fore the ſaid Tho. Gateley of thoſe damages is acquitted, &c. 


4 


Adjourned, &c, 


Inquiry of da- 


Releaſe of da- 


(a) Poph. 5. 
Jenk. Cent. 
250, 4 Leon. 
150. Mo. 154. 
1 And. 2. 182. 
Goldſb. 5. 

2 Co. 52. b. 
10 Co. 42. b. 
2 Ro. R. 221. 
Apres 127. b. 
128. a. 

(5) 27 H. 8. c. 
10. 


PART I. 


CAPE L's Caſs: 


B ET WE E N 
Joun Hunr, Plaintiff, 
A N D 


THOMAS Gar ELEY, Defendant, 


In Replevin, Paſch. 23 Eliz. in the Common 
Pleas, Rot. 1160. The caſe in effect was 
ſuch. 


Homas (a) Capel, Eſq. being ſeiſed of the manor of 
Howcaple, in the county of Hereford, in fee, after the 
ſtatute of (5) 27 H. 8. of transferring uſes to poſſeſſions, 
did thereof enfeoff John Warcombe and others in fee, to 
the uſe of the ſaid Thomas Capel, and the heirs males 
of his body lawfully iſſuing; and for default of ſuch iſ- 


ſue, to the uſe of Edward Capel, and the heirs males of 


his body lawfully iſſuing ; and for default of ſuch iſſue, to 
the uſe of Richard Capel, and the heirs of his body law- 
fully iſſuing; and for default of ſuch iſſue, to the uſe of 
William Cape], and to the heirs male of his body law- 
fully iſſuing; and for default of ſuch iſſue, to the uſe of 
Giles Capel for the term of his life, and after his deceaſe, 
to the uſe of the right heirs of the ſaid Thomas Capel 
for ever. By force whereof, and of the ſaid ſtatute, 
Thomas Capel was ſeiſed of the ſaid manor in tail, 
the remainder to the ſaid Edward Capel in tail, the re- 
mainder to the ſaid Richard Capel in tail, the re. 
mainder to the ſaid William Capel in tail, the remain- 
der to the ſaid Giles Capel for his life, the reverſi- 
on expectant to the ſaid Thomas Capel and his heirs : 
and afterwards the ſaid Thomas Capel died, after whoſe 
death the ſaid manor deſcended to William Capel his ſon 
and heir of his body; and afterwards the ſaid Edward 
Capel died, and his remainder of the ſaid manor deſcend- 
ed to Richard Capel his ſon and heir, who by his deed 
bearing date 2 Novemb. 18 Eliz. granted to Anthony Ca- 
pe] his ſon and his heirs, a rent-charge of 501. per an- 

num, 
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num, iſſuing out of the ſaid manor; the ſaid William Capel 

ſon of the ſaid Thomas Capel, being (a) tenant in tail in poſ- (a) Mo. 154 
ſeſſion, Octab. Hil. 19. Eliz. levied a fine of the ſaid manor 

to Richard Wotton and John Shrawley, and to the heirs of 

the ſaid Richard Wotton, which fine was to the uſe of the 

ſaid John Hunt and his heirs. And afterwards in the ſame 

Hil. term, Thomas Spenceley, and Baldwine Caſtleton did 

(b) recover the ſaid manor againſt the ſaid John Hunt, who 

vouched the ſaid Will. Capel ſon of the faid Thomas, who (5) Mo. ibid. 
vouched the (e) common vouchee, which was executed AC- (:) 2 Co. go. b. 
cordingly : and afterwards the faid William Capel, fon of Co. Lit. 372. b. 


the ſaid Thomas, 10 Nov. 19 Eliz. died without iffue male Soar rg 


of his body; Thomas Gateley as bailiff to Anthony Capel 35, 361. 4 
diſtrained for the ſaid rent being in arrear at the feaſt of St. Black. Com. $vo. 


Michael the Archangel, anno 20 Eliz. and the faid John Hunt 2 


brought a replevin. And this caſe was often argued in the Was. 91, 104, 

Common Pleas, and afterwards in the Exchequer-chamber, 470, 50g. 3P. 

before all the Juſtices of England; and after divers con- Ws. 271, 230. 

ferences between all the Juſtices of England, it was reſolved 

by them all, that in this caſe, the recoverors, nor any that 

came in under their eſtate, ſhould be (4) ſubject to the charge (d Noy 10. 

of him in the remainder. And afterwards Ter. Mich. 34 & $ — 7h 

35 Eliz the Juſtices of the Common Pleas openly declared * hp 

the reaſons of their reſolution, which I heard, and they were Cro. Jac. 592. 

in effect as followeth: — 5 
Becauſe the recoveror is in of an eſtate which he hath Poph. « Pal. 

gained under the tenant in tail in poſſeſſion, which eſtate is 139. Winch. 41. 

not ſubject to the charge of him in the remainder : for if te- - ;- bang 

nant in tail in (e) poſſeſſion in the cafe at the bar had only mh; oh GY: 

made a feoffment in fee, altho' he had afterwards died with- (+ Apres 128. a, 

out iſſue, yet the poſſeſſion of the feoſfeę (ſo long as the feoff- 

ment remains in force) ſhall not be charged with the rent, 

becauſe he is in of the poſſeſſion which the tenant in tail gave 

him, which was not ſubject to the payment of the rent; and 

if (f) he in the remainder had made a leaſe for a hundred (f) Palm. 14r, 

yours, and afterwards tenant in tail in poſſeſſion had made a * Ro. R. 223. 

eaſe for a hundred years, both leaſes to commence preſently, 

and afterwards tenant in tail had made a feoffment, or ſuffered 

a common recovery, and died without iſſue; they all clearly 

reſolved, that the (g) leſſee of tenant in tail in poſſeſſion ſhould (g) 1 And. 283. 

enjoy the land againſt the leſſee of him in the remainder, al- Fh. 5. 

tho” the leaſe of him in the remainder was firſt made, for as 

long as the eſtate, which the feoffee or recoveror derived (Y) (5) cro. El. 

under the eſtate of the tenant in tail in poſſeſſion, conti- 793- 2 Co. 

nueth, ſo long the leaſe of the tenant in tail ſhall ſtand; een cap «a 


and if the leaſe of the tenant in tail ſhall be 3 2 Ro, K. 490. 
3 


(a) Mod. R. 
109. Poph. 5. 
1 Jones 72. 
Palm. 141. 2 
Ro. R. 222. 
2 Co. 52. b. 


(5) Goldſb. 8. 
Apres 128. a. 
Poph 6. 


(e) 2 Bulſtr. 


44, 45. Apres 
128. a. 2 Co. 52. b. 


(4) Co. Lit. 47. 
a, 7 Co. 32. b. 


Cro. Jac. 592. 


(e) 4 Leon. 
151. Mo. 157. 
Goldſb. 8. 
Poph. 6. 
Wiach. 42. 


Poſt 136. a. 
6 Co. 40. b. 

42. Cro. El. 
718. 


ſaid, nulls contradicente, that a common recovery againſt 
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by the ſame reaſon every other eſtate or intereſt derived out of 
his eſtate, ſo long as the ſeoffment or recovery remains iu 
force, ſhall be allo preferred before any eſtate or intereſt de- 
rived out of the eſtate of him in the remainder. So if he in 
the remainder had (a) acknowledged a recognizance, and 
afterwards the tenant in tail had acknowledged a recognizance, 
and after ſuffered a recovery, and died without iſſue, the land 
ſhall be ſubject to the recognizance of the tenant in tail, but 
not to the recognizance of him in the remainder ; and the 
land in none of theſe caſes can be ſubject to both the recog- 
nizances, nor to both the leafes, nor to the charges of (6) 
botl. ſimul & ſemel, for then confuſion and great inconveni- 
ence would enſue; and it would alſo be abſurd, that the 
leaſes, recognizances and charges being made at ſeveral times, 
ſhould be leviable on the land at one and the ſame time ; and 
therefore without queſtion, in all thoſe caſes the land is ſub- 
ject to the leaſes, recognizances, and charges of the tenant in 
tail: ex hoc ſequitur, that it cannot alſo be ſubject to the 
leaſes, recognizances and charges of him in the remainder, 
Nota hoc, quia optima ratio, ut mihi videtur. Another reaſon 
was added, becauſe the charge of him in the remainder 1s 
good in law, by reaſon of the poſſibility that the land will 
come into (c) poſſeſſion, and then the poſſeſhon ſhall be charg- 
ed ; for the remainder of itſelf is not a thing manurable, nor 
in which a diſtreſs can be taken; but it ought td be taken 
upon the land itſelf, and therefore this is a condition 
tacitè annexed to the charge of him in the remainder, that is 
to ſay, to take effect, or to commence in poſſeſſion, when the 
remainder comes in poſſeſſion, for the (4) remainder cannot 
be charged with any diſtreſs, but in reſpect that it will poſ- 
ſibly come into poſſeſhon : but when the tenant in tail ſuffer- 
eth a common recovery, the condition which was tacitly an- 
nexed to the grant is deſtroyed, for the remainder can never 
come in poſſeſſion, and by conſequence the rent-charge can ne- 
ver commence, for the poſſeſſion is only ſubject to diſtreſs. 
Another reaſon was added, that the grantee of him in 
the remainder cannot (e] falſify in this cafe, becauſe the re- 
covery was not ſuffered by him who was chargeable with 
the rent, but by one who, was diſcharged of the rent, and 
the recovery barred the remainder, ſo that he in the re- 
mainder ſhall never falſify; and by the ſame reaſon no per- 
ſon that derives an intereſt under him ſhall falſify, And fo 
it was reſolved, that no leaſe, nor rent, nor common, nor 
recognizance, nor any other charge, intereſt, or eſtate made 
by him in the remainder, ſhall charge the poſſeſſion of the 
recoveror. And it was alſo reſolved by all the Juſtices afore- 
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tenant in tail, ſhall (a) bind not only the remainder, and all (a) 3 Co. 5, 6. 
leaſes, charges, &c. granted or made by him in the remain- = dere . 3 
der, but alſo the teyerſion, and all leaſes, charges, &c. grant- 10 —5— — * 
ed by him in the reverſion, and no difference between a re- 2 Ro. 396. 
verſion and a remainder expectant upon an eltate-tail in that C. El. 718. 
reſpect. And this caſe was reſolved by Lord John Popham, 

Chief Juſtice of England, Lord Edmund Anderſon, Chief 

Juſtice of the Common Fleas, Sir Roger Manwood, Chief 

Baron of the Exchequer, and by Periam, Clenche, Gawdy, 

Walmeſly, and Fenner, Juſtices, Windham Juſtice being 

dead, and by Gent and Clark, Barons of the Exchequer. 


[See this caſe cited, Skinner 317. ] 


[See 1 Burro. 115. the riſe, nature and hiſtory of common 
recoveries diſcuſſed at large; and 116. to 119. ibid. & 361, 
362, 412, 413, 1072, 1074, ibid. and 2 Burro. 1595. to 1602. 
and 3 Burro. 116. to 119. and 1072, 1073, 1074, 1134. 
ibid ] 
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ARCHER's Caſe. 
Trinity-Term, Anno 39 Eliz. Rot. 1676. 


In the Common Pleas, 


ScorT. 


OHN Smith Gent. was ſummoned to anſwer to William 


Baldwin of a plea, wherefore he took the cattle of the 
ſaid William, and them unjuſtly detained againſt gages and 
pledges, &c. And whereupon, the ſaid William by Ifaac 

amond his attorney complaineth, that the aforeſaid John, 
the gth day of January in the 36th year of the reign of the lady 
the now Queen, at Bocking, in a certain place called the mea- 
dow, abutting upon the common ap. or + leading from 


* Braintree into Pantficld in the county aforeſaid; towards the 


north-eaſt, and upon the lands of John Mott towards the 
ſouth-weſt, took the cattle, that is to ſay, 26 ſheep of him the 
ſaid William, and them unjuſtly detained againſt gages and 
pledges, until, &c. Whereupon he faith he is injured, and 
hath damage to the value of 40 pounds, and thereof he 
bringeth ſuit, &c. And the aforeſaid John by Thomas Rey- 
nolds his attorney cometh, and defendeth the force and in- 
jury when, &c. And as bailiff of John Kent, Gent, (ſon of 
John Kent, Gent. deceaſed) well acknowledgeth the taking 
of the cattle aforeſaid, in the place aforeſaid, in which, &c. 
and juſtly, &c, Becauſe he faith, that the ſame place, in 
which it is ſuppoſed the taking the cattle aforeſaid above to 
be done, containeth in itſelf 4 acres of paſture, with the ap- 
purtenances, in Bocking aforeſaid, which 4. acres of paſture 
with the appurtenances, are and at the time aforeſaid when, 
&c. was the ſoil and freehold of the ſaid John Kent the ſon; and 
becauſe the cattle aforeſaid, at the time aforeſaid when, &c. 
were in the ſame place in which, &c. then eating the graſs, and 
doing damage there, the ſaid John Smith, as bailiff of the a- 
foreſ. John Kent the ſon, doth well acknowledge the taking of 
the cattle aforeſ. in the place aforeſ. in which, &c. and juftly, 
&c. there ſo doing damage, &c. And the aforeſaid William 
Baldwin faith, that the ſaid John Smith, as bailiff of the ſaid 
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John Kent the ſon, for the reaſon before alledged, ought not 
to acknowledge the taking of the cattle aforeſaid to be juſt; be- 
cauſe he ſaith, that long beforethe ſaid time of the taking afore- 
ſaid done, one John Archer, Gent. was ſeiſed of the atoreſaid 
4 acres of paſture, with their appurtenances, in which, &c. 
in his demeſne as of fee; and he the faid John being thereof 
ſo ſeiſed, before the aforeſaid time of the taking aforeſaid 
done, that is to fay, on the 8th day of January in the 36th year 
of the reign of the lady the now Queen aforeſaid, gave licence 
unto the ſaid William to put his cattle aforeſaid into the afore- 
{aid place, in which, &c. to eat the graſs there growing, by 
virtue of which licence, the ſaid William afterwards, that is to 
ſay, on the aforeſaid gth day of January in the 36th year afore- 
faid, put his cattle aforeſaid in the place, in which, &c. to eat 
the graſs there growing, which cattle were in the ſaid place, 
in which, &c. eating the graſs then growing in the ſame, un- 
til the ſaid John Smith, on the aforeſaid gth day of January in 
the 36th year of the lady the now Queen aforeſaid, at Bocking 
aforeſaid, in the aforeſaid place called the Meadow, took the 
cattle aforeſaid of him the faid William, and them unjuſtly 
detained againſt gages and pledges until, &c. as he above a- 
gainſt him complaineth, without this, that the aforeſaid 4 
acres of paſture, with the appurtenances, in which, &c. at the 
time of the taking aforeſaid done, were the ſoil and freehold 
of the ſaid John Kent the ſon, as the ſaid William above hath 
alledged ; and this he is ready toverifie : wherefore in as much 
as the faid John Smith acknowledgeth the taking of the cattle 
aforeſaid in the aforeſaid place, in which, &c. the ſaid William 
prays judgment and his damages, by the occaſion of the 
taking and unjuſtly detaining the ſame cattle, to be adjudg- 
ed to him, &c. And the aforeſaid John Smith, as before, 
ſaith, that the aforeſaid 4 acres of paſture with their appurte- 
nances, in which, &c. at the time aforeſaid, when, &c. 
were the ſoil and freehold of the ſaid John Kent the ſon, as he 


Replication. 


beforehathalledged; and of this he puts himſelf upon the coun- 


try; and the ſaid William Baldwin likewiſe: and therefore 
it is commanded to the Sheriff, that he cauſe to come here 
from the day of Holy Trinity in 3 weeks 12, &c. by whom, 
&c. and who neither, &c.to recognize, &c. Becauſe as well, 
&c. And afterwards the proceſs was continued between the 
aforeſaid parties of the aforeſaid plea by the jurors between 
them being reſpited, here until this day, that is to ſay, 
from Eaſter-day in three weeks, in the 37th year of the 
reign of the ſaid lady the now Queen. And now here at 
this day, cometh as well the aforeſaid William, as the afore- 
ſaid John Smith, by their attornies aforeſaid, and the 
Jurors thereof impanelled being called likewiſe come, 
who to fay the truth of the premiſes, being choſen, tried, 
and ſworn, ſay upon their oath, that one Francis Ar- 


cher, 


| 
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Special verd ct. cher was ſeiſed of the ſaid 4 acres of paſture, with their ap- 
purtenances, in which, &c. in his demeſne as of fee, and 
held the ſame of one Thomas Wilſon, as of his manor of 

in the county aforeſaid, in free ſocage, and that the 

ſaid Francis Archer had iſſue one Robert Archer, which Ro- 
bert had then iſſue the aforeſaid John Archer the ſon, and his 
right and next heir apparent ; which aforeſaid Francis Ar- 
cher, ſo of the aforeſaid 4 acres of paſture, with the appurte- 
nances being ſeiſed, before the ſaid time when, &c. that is to 
ſay, on the 25th day of November in the year of our Lord1578, 3 
made his latt will and teſtament in writing, and by the ſame : 
his laſt will willed and bequeathed the tenements aforeſaid, 
with the appurtenances, among(t other things, as followeth. 

„Item, I give and bequeath to Robert Archer my firſt ſon, 
&« all that my meſſuage or tenement, with the appurtenan- 
* ces, (called the Greyhound) with all 2n1 ſingular the lands 
and grounds, which and whatſoever I late purchaſed and 
& bought of one John Palmer, as they are ſet, lying and be- 
ing in Bocking aforeſaid ; to have and to hold the ſaid meſ- 
„ ſuage or tenement, and other the premiſes late purchaſed 
* and bought of the ſaid John Palmer, as is aforeſaid, to the 
„ ſaid Robert Archer my ſon, from and after the day of my 
„death forwards during his natural life: and after the death 
* of Robert Archer my ſaid ſon, | will my ſaid meſſuage or 
„ tenement (called the Greyhound) together with all the 
e ſaid lands and grounds which 1 late purchaſed of the ſaid 
« John Palmer, ſhall wholly remain to the right and next 
« heir of the ſame Robert Archer, and to the heirs of his body 
« Jawfully begotten for ever.” 

And afterwards the aforcſaid Francis Archer died, of the 
aforeſaid 4 acres of paſture, with the appurtenances, a- 
mongſt other things, in form aforeſaid ſeiſed. And the faid 
jurors further ſay upon their oath, that the aforeſaid Francis 
Archer purchaſed the aforeſaid 4 acres of paſture, with 

their appurtenances, of the aforeſaid John Palmer, in the 

aforeſaid laſt will of the aforeſaid Francis named: and the 
jurors further ſay upon their oath, that after the death 
of the ſaid Francis Archer, the aforeſaid Robert Archer "3 
being ſon and heir apparent of the aforeſaid Francis, into | 
the aforeſaid 4 acres of paſture, with their appurtenances, l 
entered, and was thereof ſeiſed of ſuch eſtate as the law in 

14 this caſe requireth; and the ſaid Robert ſo thereof being 

1 ſeifed, before the aforeſaid time when, &c. that is to 

1 ſay, on the 21ſt day of Jan. in the 36th year of the reign 

| | of the ſaid lady the now Queen, by his deed of W 

fr wi 
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with the ſeal of the ſaid Rob. ſealed, and to the jurors aſore- 
ſaid in evidence ſhewed, enfeoffed one John Kent, father of 
the ſaid John Kent, in the conuſance aforeſaid above named, 
of the aforeſaid 4 acres of paſture with their appurtenances, 
in which, &c. amongſt other things, by the names of all that his 
meſſuage or tenement, and all houſes, buildings, barns, or- 
chards, and gardens, with the appurtenances, ſometimes called 
or known by the name of the Greyhound, or otherwiſe, or by 
what other name or names the ſame were called or known, 
ſituate, lying and being in Bocking aforeſaid, in a ſtreet there 
called Bocking Eand', and of all thoſe lands, meadows, and 
paſtures, to the ſame belonging or appertaining, or with the 
ſame at any time then before demiſed, uſed, or occupied, ly- 
ing and being at Bocking aforeſaid, to have and to hold to 
the aforeſaid John Kent the father, his heirs and aſſigns 
for ever, to the proper uſe and behoof of the ſaid John, his 
| heirs and aſſigns for ever. And further the ſaid Rob. Archer, 
and his heirs, by the deed aforeſaid, all and ſingular the a- 
foreſaid meſſuages or tenements, houſes, buildings, meadows, 
paſtures, and other the premiſes aforeſaid, with the appur- 
tenances to the aforeſaid John Kent the father, his heirs 
and aſſigns, to the uſe in the ſaid deed mentioned, againſt all 
men did warrant, as by the ſaid charter of feoffm. to the jurors 
aforeſaid given in evidence it more fully appeareth. By virtue 
of which feoffment, the aforeſaid John Kent the father, was 
ſeiſed of the aforeſaid 4 acres of paſture with their appurte- 
nances, in which, &c. in his demeſne as of fee ; and further, 
the jurors aforeſ. ſay upon their oath, that after the feoffment 
aforeſaid, in form aforeſaid made, the aforeſaid J. Archer, 
ſon, and right and next heir apparent of the aforeſaid Robert 
Archer, in the lives of the aforeſaid Rob. Archer, and John 
Kent the father, into the aforeſaid 4 acres of paſture with the 
appurtenances, in which, &c. upon the poſſeſſion of the afore- 
faid J. Kent the father, thereupon entered, upon whoſe poſ- 
ſeſhon of the ſaid J. Archer thereof, the ſaid J. Kent the fa- 
ther afterwards re-entred, and was of the aforeſaid 4 acres 
of paſture with their appurtenances, in which, &c. ſeiſed as 
the law in this caſe requireth, and the ſaid J. Kent the fa- 
ther ſo thereof being ſeiſed, before the aforeſ. time when, &c. 
that is to ſay, on the 16th day of May in the 27th year of the 
reign of the lady the now Q. made his teſtament and laſt will 
in writing, and by the ſame his laſt will gave and bequeathed 
to the aforeſaid John his ſecond ſon, and his heirs, the aforeſ. 4 
acres of paſture with the appurtenances, in which, &c. amongſt 
other things, and afterwards, and before the ſaid time when, 
&c. the aforeſ. J. Kent the father, of ſuch eſtate of the aforeſ. 
4 acres of paſture with the appurt. in which &c. died ſeiſed, 
after whoſe death, the aforeſ. J. Kent the ſon, into the aforeſ. 4 
acres of paſture with the appurt. entred and was thereof ſeiſed 
of ſuch eſtate as the law in this caſe requireth ; and after- 


wards, 
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wards, and before the aforeſaid time when, &c. the a- 
foreſaid Rob. Archer died, after whoſe death the aforefaid 
John Archer the ſon, and right and next heir of the afore- 
faid Rob. Archer, into the aforeſaid 4 acres of paſture with 
the appurtenances, in which, &c. upon the poſſeſſion of the 
ſaid John Kent the ſon, thereupon entered, and was thereof 
ſeiſed, as the law in this caſe requireth. And the ſaid John 
Archer ſo thereof being ſeifed, on the aforeſaid 8th day of Nov. 
in the 36th year aforefaid, gave licence to the ſaid William 
Baldwin, to put his cattle aſoreſaid into the aforeſaid place in 
which, &c. to feed upon the graſs in the ſame then growing; 
by virtue of which licence, the ſaid William afterwards, that is 
to ſay, on the aforeſaid gth day of Jan. in the 36th year above - 
faid, put his cattle aforeſaid into the aforeſaid place in which, 
&c. to feed upon the graſs then and there growing, which 
cattle were in the ſame place in which, &c. feeding upon 
the grais therein, until the aforeſaid John Smith as bailiff of 
the aforeſaid John Kent the ſon, on the aforeſaid gth day of 
Jan. in the 36th year abovefaid, into the aforeſaid place called 
the Meadow, to the uſe of the ſaid John the ſon entered, and 
took the aforeſaid cattle of the aforefaid William, and them 
detained againſt gages and pledges, until, &c. as the afore- 
faid Will. Baldwin above againſt the aforeſaid John Smith 
complaineth: and if upon the whole matter aforeſaid, by 
the jurors aforeſaid, in form aforeſaid found, it ſhall ſeem to 
the Juſtices and court here, that the aforeſaid 4 acres of 
paſture with their appurtenances, in which, &c. at the afore- 
ſaid time when, &c. were not the foil and freehold of the 
aforeſaid Jahn Kent the ſon, then the ſaid jurors ſay upon 
their oath, that the aforeſaid 4 acres of paſture with the ap- 
purtenances, in which, &c. at the aforcſaid time when, &c. 
were not the ſoil and freehold of the aforeſaid John Kent 
the ſon, as the aforeſaid Will. Baldwin above hath alledged : 
and then they aſſeſs the damages of the ſaid Will. Baldwin, 
by occaſion of the taking and ynjuſlly detaining of the afore- 
faid cattle, beſides his coſts and charges by him about his 
ſuit in this behalf expended to 12 pence, and for his ſaid 
coſts and charges to 2 pence. And if upon the whole mat- 
ter aforeſaid, by the jurors aforeſaid, in form aforeſaid found, 
it ſhall ſeem to the Juſtices and court here, that the afore- 
ſaid 4 acres of paſture, with the appurtenances, in which, &c. 
at the aforeſaid time when, &c. were the ſoil and freehold 
of the aforeſaid John Kent the ſon, as the ſaid John Smith 
above alledgeth, then they aſſeſs the damages of him the ſaid 
John Smith, by the occaſion of the premiſſes, beſides his coſts 
and charges by him about his ſuit in this behalf expended, 
to 12 pence, and for his coſts and charges to 2 pence ; and 
becauſe the Juſtices here will adviſe themſelves of and upon 
the premiſes, before they give their judgment thereof, 

| day 


ol m 2 , £3 - 
I ERS 


PA 0 wo e 


— Www we VU - * Up 


% 
7 n 
„ 4 * 
at 6 
A * * 
as” 
* 7 
oy (NA 
1 
rn, 
«25 
* 
* 
4 
2 
3 
W 


* 
*x 
4 
* b 
| 


Part J. Pleadings in Ax cHER's Caſe, 

day is given to the ſaid parties here until in the morrow of the 
Holy Trin. to hear their judgment therof, becauſe the ſame 
Juſtices here thereof are not yet, &c. At which day here com- 
eth as well the aforeſ. Will. as the aforeſaid John, by their attor- 
nies aforeſaid; and becauſe the Juſtices here will further ad- 
viſe themſelves of and upon the premiſes, before they give 
their judgment thereof, day farther is given to the ſaid parties 
here until in 8 days of St. Michael, to hear their judgment 
thereof, becauſe the ſame Juſtices here thereof are not yet, &c. 
At which day here cometh as well the aforeſaid William, as 
the aforeſaid John, by their attornies aforeſaid ; and becauſe 
the Juſtices here will further adviſe themſelves of and upon the 
premiſes before they give their judgment thereof, day is given 
to the ſaid parties here until in 8 days of St. Hilary to hear 
their judgment thereof, becauſe the ſame Juſtices here there- 
of are not yet, &c. At which day here cometh as well the 
aforeſaid William as the aforeſaid John, by their attornies afore- 
faid; and becauſe theJuſtices here will further adviſe themſelves 
of and upon the premiſes, before they give their judgment 
thereof, day further is given to the parties aforeſaid here until 
from Eaſter-day in 15 days, to hear their judgment there- 
of, becauſe the ſame Taltices here thereof are not yet, &c. 
At which day here cometh as well the aforeſaid William, as 
the aforeſaid John, by their attornies aforeſaid ; and becauſe 
the Juſtices here will further adviſe themſelves of and upon 
the-premiſes, before they give their judgment thereof, day 
further is given to the parties aforeſaid here until the morrow 
of the Holy Trinity, to hear their judgment thereof, becauſe 
the ſame Juſtices here thereof are not yet, &c. At which day 
here cometh as well the aforeſaid William, as the aforeſaid 
John, by their attornies aforeſaid ; and upon this, the pre- 
miſes being ſeen, and by the Juſtices here fully underſtood, 
it is (a) granted that the ſaid William take nothing by his 
writ aforeſaid, but be in mercy for his falſe clamour, and the 
aforeſaid John thereof may go without day, &c. And that he 
have a return of his cattle aforeſaid, to hold for ever irreplegi- 
able, &c. and how, &c. that the Sheriff make it appear here 
in 8 days of St. Michael, &c. it is alſo granted, that the afore- 
ſaid John recover againſt the ſaid William, his damages to 14 
pence, by the jurors aforeſaid, in form aforeſaid aſſeſſed, as 
alſo 18 pounds, 8 ſhillings and 10 pence, to him the ſaid 


John at his requeſt, for his coſts and charges aforeſaid, by the 


court here of increaſe adjudged, which damages amount in 
the whole to 19 pounds, &c. 
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(a) 1 Roll. 771 
774. 1 Bulſt. 
125, 126, 179. 
1 Syd. 70. 1 Co. 
$3.4. 119. b. 
22. a. 40. a. 
Hob. 17, 19, 
27. Latch 78, 
3, 188, Noy 
77. Poph. 204, 
212. Palm. 260. 
N. Ben. 184. 
pl. 226. Cr. El. 
145. Jenk. 
Cent. 13. Cr. 
Jac. 6, 336, 
632. 1 Roll. R, 
275,279 3 
Bulſt. 92, 93, 
94. Cr. Car. 
45, 442. Yelv.? 
130. Hob. 194. 
Stat. 16 & 17 
Car. 2. cap. 8. 
Stat. 22 & 23 
Car. 2. cap. 4» 
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12, 15, 16, 24 


Mich. 39 & 40 Eliz. in C. B. 


Between BALDW IN and SMITH. 


(a) Cr. El. 453» 


2 Anderſ. 37. ETWEEN (a) Baldwyn and Smith in the Common 
Hob. 333, 338. 


Pleas, which began Trin. 39 Eliz. rot. 1676, in a re- 
— es hy —— plevin, upon a ſpecia] verdict, the caſe was ſuch: Francis 
2 Vent. 213. Archer was ſeiſed of land in fee, and held it in ſocage, and 


(0) oat by his will in writing deviſed the land to Robert Archer 
(3 Rm. 38. the father for his life, and afterwards to the next heir 


Keb. 42, 95. male of Robert, and to the heirs (b) males of the body of 


ca IS ſuch next heir male; Robert had iſſue John, Francis died, 


244. Raym. 333. Robert enfeoffed Kent with warranty, upon whom John 
* 95, 99- entered, and Kent re-entered, and afterwards Robert died, 
[4 


* &c. At firſt it was agreed by Anderſon, Walmſley, & to- 


256. Godb. tam cur, that Robert had but an eſtate for (c) life, be- 


155, 2 Syd. 57. cauſe Robert had an expreſs eſtate for (d) life deviſed to 
22 him, and the remainder is limited to the next (e) heir male 


29. b. Palm, of Robert in the ſingular number; and the right heir male 
304. Hetl. 76. of Robert cannot enter for the forfeiture in the life of Robert, 


+ 4 — ou. for he cannot be (f) heir, as long as Robert lives. Secondly, 


253, 417. 1 Co. that the remainder to the right heir male of Robert is (g) 
204 2. 1 Bulſtr. good, altho* he cannot have a right heir during his life, but 
—— cr. It is ſufficient that the remainder veſts e inſlante that the 
Elis. 313. particular eſtate determines. And ſo it is agreed in 7 H. 4. 
Owen 148. Co. 6. b. and (0) Cranmer's caſe 14 Eliz. Dyer 309. a. Thirdly, 
= ER 06s (which was the principal point of the caſe) it was agreed 
( 5 Went. 354. per totam cur”, that by the feoffment of the tenant for life the 
| ler 339 remainder was (i) deſtroyed, for every (#) contingent re- 
me "pad b. mainder ought to veſt, either during the (I/ particular eſtate, 
Br, done & Re- or at leaſt eo in/ante that it determines : for if the particulac 
mainder 8. eſtate be ended, or determined in fact, or in law before the 
( — contingency falls, the remainder is void. And in this 
Moor 100. caſe, inaſmuch as by the feoffment of Robert, his eſtate 
2Leon.s. 1 And. for life was determined by a condition in law annexed to 
os, Fa 100-196. it, and cannot be revived afterwards by any poſſibility ; 

er 309, 310. for this reaſon the contingent remainder is deſtroyed a- 
Went. 118, 119. gainſt the opinion of Gaſcoigne in 7 Henry 4. 23. b. (n) But 
Q: Ben. 43- if the tenant for life had been diffeiſed, and died, 
74 — 82. (i) 1 Syd. 47. Hob. 338. Poph. 74. Bridg. 3. 1 Co. 135. a. 2 Roll. Rep. 216, 
219, 222. 2 Anderſ. 37. Cr. Car, 102. 2 Sand. 383. Palm, 134, 136. Hetl. 155. 1 Keb. 177. Lit. 
Rep. 254, 262, 287+ (4) Cr. Car. 364. ( Plowd. 29. 3. b. 25. b. 35. a. 2 Co. 51. a. 3. Co. 21.4, 
Raym. 54. 2 And. 37. 1 Co. 130. a. 129. b. 134. b. Moor 104. Perk. 12. Raym. 413. Palm. 139. 
Pop. 82, 83, 84. (*) Apres 135, b. Palm. 254. Poph. 83. Caſes in time of Ld. Hardw. 160. 


yet 
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yet the remainder is good, for there the particular eſtate doth 
remain in right, and might have been reveſted, as it is ſaid in 

2 H. 6. Butit is otherwiſe in the caſe at the bar, for by his 
Zoffment no right of the particular eſtate doth remain. And 
it was ſaid it was ſo agreed by Popham, Chief Juſtice, and 
divers Juſtices in the argument of the caſe between (a! Dillon 
and Frein, and denied by none. See (6) 11R. 2. tit. Detinue 
46. And note the judgment of the book, and the reaſon 
thereof, which caſe there adjudged is a ſtronger caſe than the 
caſe at the bar. But note reader, that after the feoffment, 
the eſtate for life to ſome purpoſe had (c) continuance ; for 
all leaſes, charges, &c. made by the tenant for life ſhall ſtand 
during his life, but the eſtate is ſuppoſed to continue as to 
thoſe only who claim by the tenant for life before the for- 
feiture; but as to all others who do not claim by the tenant 
for life himſeif, the particular eſtate is determined : and by 
the better opinion the (4) warranty ſhall bind the remainder, 
altho' the warranty was created before the remainder attach- 
ed or veſted, and altho' the remainder was in the (e) conſi- 
deration of the law, and he who ſhall be bound by it, never 


could have avoided it by entry, or otherwiſe ; yet foraſmuch 


as the remain ſer did commence, and had its being by force 
of the deviſe, which was before the warranty ; for this rea- 
ſon it ſhall bind the remainder; but the ſame was not unani- 
mouſly agreed : and as the feoffment of the tenant for life 


ſhall deſtroy the remainder, which was in conſideration of 


law, ſo, & a fortiori, the warranty of his anceſtor (by whom 
he is intended to be advanced) ſhall bind him. And in 
many caſes one ſhall be bound, and barred of his right by 
a warranty, who could never have defeated it by any means, 
as in 44 E. 3. 30. and (/) 44 Aſſ. p. 35. Leſſee for life is 
difleiſed, to whom a collateral anceſtor of the leſſor releaſeth 
and dieth, he ſhall be barred. Yide 3 H. 7. 9. a. and 33 H. 8. 
Br, Garranty 84. A feme covert, who cannot enter nor avoid 
the warranty, ſhall be barred. So if tenant for life, the re- 
mainder to the right heirs of J. S. had been diſſeiſed, and 
the difſeiſor had levied a fine at the common law, the right 
heir of J. S. ſhall be bound, and yet he could not enter nor 
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Poſt 134, 135. 
1 Inſt. ry 
ib. 380, 388. 
Plowd. 489. 


(a) Pop. 70. 
And. 309. 1 Co. 
120. a. enk. 
Cent. 276, 

(5) Lit. Rep. 
290. Palm. 238. 
(e) Pop. 40. 
Dall. 65. 8 Co. 
145. b. Plow. 
198. a. Co. Lit. 
388. b. 6 Co. 
410. 


(d) 5 Co. 80. b. 
Co. Lit. 380. b. 
388. b. 1 Jones 
210. Palm. 238, 
248. Cr. Eliz. 


72. 
(e) 1 Roll. Rep. 


178. 


(f) 2 Roll. 740. 
1 Jon. 199, 240. 


35 H. 6. 63. 


make claim. But the point adjudged was, (g) that by the (4) pot 140. b. 
ſeoffment of the tenant for life, the remainder was deſtroyed. 235: b. 


[See now the late ſtatute 4 Ann. cap. 16. ſect. 21. for ouſt- 
ing the eſfect of collateral warranties, and ſee 2 Wilſon 322.] 


BREDON'% 


6 Co. 42. 
1 Leo. 102. 


Suffolk, ſſ. 


Decl. in Reple- 
vin. 


Conuſance as 
Bailiff. 


A fine pleaded. 
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BREDON's Caſe. 
Trinity Term, 38 Eliz. Rot. 1831: 


In the Common Pleas. 


ScorrT, 


'FILLIAM Bredon and John Bredon were ſummoned 

to anſwer to Agnes Gardiner ' widow, of a plea, 
wherefore they took the cattle of the ſaid Agnes, and them un- 
juſtly detained againſt gages and pledges, &c. And where+ 
upon the ſaid Agnes, by Thomas Waller her attorney, com- 
plaineth, that the aforeſaid William and John, on the 18th day 
of March in the 37th year of the reign of the lady the now 
Queen, at Stowmarket, in a certain place called the Park- 
wood, parcel of the manor of Columbine- hall, took the cattle, 
that is to ſay, 15 milch cows, and 5 calves, of the ſaid Ag- 
nes, and them unjuſtly detained againſt gages and pledges, 
until, &c. W hereupon ſhe faith, that ſhe is injured, and hath 
damage to the value of 10 pounds, and thereof ſhe bringeth 
ſuit, &c. And the ſaid William and John, by Richard Wal- 
ker their attorney, come and defend the force and injury 
when, &c. And as bailiffs of Martha Cary widow, ac- 
knowledge the taking of the cattle aforeſaid, in the place in 
which, &c. and julily, &c. Becauſe they ſay, that the ſame 
place, in which it is ſuppoſed the taking of the ſaid cat- 
tle to have been done, doth contain, and at the ſaid time 
of the taking of the cattle aforeſaid, above ſuppoſed to be 
done, did contain in itſelf 8 acres of land, with the ap- 
purtenances, in Stow-market aforeſaid, and that long be- 
fore the aforeſaid time when, &c. one John Gardiner 
Gent. was ſeiſed of and in the manor of Columbine hall, 
otherwiſe T horney Collumbers, with the appurtenances in 
the county aforeſaid, whereof the aforeſaid 8 acres of Jand, 
with the appurtenances, in which, &c. are, and at the afore- 
ſaid time when, &c. and alſo from time whereof the me- 
mory of man is not to the contrary have been parcel, in 
his demeſne as of fee; and he being thereof ſo ſeiſed, a certain 
fine was levied in the court of the lady the now Queen, 
of the Bench here, that is to ſay, at Weſtminſter, in 8 days of 


St. 


o 
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St, Michael in the 29th year of the reign of the faid 
lady the now Queen, before Edmund Anderſon, Francis 
Windham, William Periam, and Francis Rodes, then 
Juſtices of the faid lady the Queen of the Bench here, 
and others the ſaid Queen's faithful people here then 
preſent, between Edmund Cary, Knt. and Robert Cary, 
Eſq. by the names of Edmund Cary, Knt. and Robert 
Cary, Eſq. plaintiffs, and Will. Cary, Efq. the aforeſaid John 
Gardiner, and the ſaid Agnes now plaintiff, then the wife of 
the ſaid John, and George Totty, Gent. and Elizabeth his 
wife, by the names of Will. Cary, Eſq. John Gardiner Gent. 
and Agnes his wife, and George Totty Gent. and Elizabeth 
his wife deforceants, of the manor aforeſaid, with the ap- 
purtenances, whereof, & e. And of 10 meſſuages, 10 cot- 
tages, 10 barns, I dove-houſe, 20 curtilages, 20 gardens, 10 
orchards, 300 acres of land, 60 acres of meadow, 200 acres 
of paſture, 30 acres of wood, 60 acres of furz and heath, 30 
ſhillings rent, the rent of 1 pound of wax, and 4 capons, 
with the appurtenances, in Stow-market, Newton, Gipping, 
and One-houſe; and alſo of the view of frank pledge, in Stow- 
market, Newton, Gipping, and One-houſe, by the names 
of the manors of Collumbine-hall, otherwiſe T horney Col- 
lumbers, with the appurtenances, and of 10 meſſuages, 10 
cottages, 10 barns, 1 dove-houſe, 20 curtilages, 20 gardens, 
10 orchards, 300 acres of land, 60 acres of meadow, 200 
acres of paſture, 30 acres of wood, 60 acres of furz and heath, 
30 ſhillings of rent, and of the rent of x pound of wax, 
and 4 capons, with the appurtenances, in Stow-market, 
Newton, Gipping, and One-houſe, and alſo of the view of 
ſrank-pledge, and whatſoever to view of frank pledge doth 
appertain in Stow-market, Newton, Gipping, and One- houſe, 
whereof a plea of covenant was ſummoned between them 
in the ſaid court, that is to ſay, that the aforeſaid William, 
John, Agnes, George, and Elizabeth, acknowledged the a- 
foreſaid manor, tenements, rents, and view of frank- 
pledge, with their appurtenances, to be the right of him 
the ſaid Edmund, as thoſe which the ſaid Edmund and 
Robert had of the gift of the aforeſaid William, John, 


Agnes, George, and Elizabeth, and them releaſed and quit- 


claimed from them the ſaid William, John, Agnes, George, 
and Elizabeth, and their heirs to the aforeſaid Edmund and 
Robert, and to the heirs of the ſaid Robert for ever. And 
beſides, the faid William granted for him and his heirs, 
that they would warrant to the aforeſaid Edmund and 
Robert, and to the heirs of the ſaid Edmund, the aforeſaid 
manor, tenements, rents, and view of frank-pledge, a- 
gainſt him the ſaid William and his heirs for ever. And fur- 
ther, the ſaid John and Agnes granted for them and the heirs 


of him the ſaid John, that they would warrant to the aforef. 
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Edmund and Robert, and to the heirs of the ſaid Edmund, 
the ſaid manor, tenements, rents, and view of frank pledge, 
with the appurtenances, againſt them the ſaid John and Ag- 
nes, and the heirs of the ſaid John for ever. And moreover 
the ſaid George and Elizabeth granted for them, and the heirs 
of him the ſaid George, that they would warrant to the a- 
foreſ. Edmund and Robert, and to the heirs of the ſaid Ed- 
mund, the ſaid manor, tenements, rents, and view of frank 
pledge, with the appurtenances, againſt them the ſame 
George and Elizabeth, and the heirs of the faid George for 
ever. Which fine of the manor, tenements, rents, and 
view of frank pledge aforeſaid, with the appurtenances, in 
form aforeſ. levied, was had and levied, to the uſe of them 
the ſaid John Gardiner, and Agnes then his wife, for the 
term of their lives, and of the longeſt liver of them, with- 
out impeachment of waſte, in any the woods and under- 
woods; and after the deceaſe of the fame John Gardiner 
and Agnes, to the uſe of the aforeſaid Will. Cary, and the 
heirs of his body lawfully begotten ; and for default of ſuch 
iſſue, to the uſe of the aſoreſ. Rob. Cary then Eſq. and now 
Knt. and the heirs of his body lawfully begotten ; and for 
default of ſuch iſſue, to the uſe of Hen, Cary, Knt. Lord of 


Hunſdon, and his heirs for ever. By virtue of which fine, 


and by force of a certain act of parliament of the lord Hen. 
the 8th late King of Engl. made at Weſtm. in the county of 
Middleſex, the 4th day of February in the 27th year of his 
reign, of transferring of uſes into poſſeſſion, the ſaid John 
Gardiner and Agnes were ſeiſed of the manor aforeſ. with 
the appurtenances whereof, &c. in their demeſue as of ſree- 
hold, for the term of the lives of them the ſaid John and 
Agnes, and the longer liver of them, without impeachment 
of waſte, the aforeſ. remainder thereof, after the death of 
them the ſaid John and Agnes, to the aforeſ. Will. Cary, and 
the heirs of his body Jawfully begotten; the remainder 
thereof, for default of ſuch iſſue, to the aforeſ. Rob. Cary, and 
the heirs of his body lawfully begotten ; and for default of 
ſuch iſſue, the remainder thereof to the aſoreſ. Hen. Cary, 
Knt. Lord of Bunſdon, and his heirs ſor ever. And the a- 
foreſ. John Gardiner and Agnes his wife ſo thereof being ſeiſ- 
ed, another fine was levied in the ſaid court of the ſaid lady 
the now Queen of the Bench here, at Weſtm. aforeſ. from the 
day of Eaſter in 15 days, in the 32d year of the reign of 
the ſaid lady the now Q. before Edmund Anderſon, Francis 
Windham, Will. Periam, and Tho. Walmeſley, then Juſtices 
of the ſaid lady the Q. of the Bench here, and others the ſaid 
lady the Queen's faithful-people then there preſent ; between 
Jobn Higham, Knt. and Tho. Turner, Eſq. by the names of 
John Higham, Knt. and Tho. Turner, Efq. plaintiffs, and the 
aforeſ. Will. Cary, and the aforeſ. Martha then his wife, and 
the aforeſ. J. Gardiner, and the aforeſ. Agnes then his wiſe 


deforceants, 


0 
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deſorceants, of the aforefaid manor of Collumbine-hall, other- 
wiſe Thorney Collumbers, with the appurtenances, whereof, 
Kc. by the name of the manor of Collumbine-hall, other- 
wiſe Thorney Collumbers, with the appurtenances, in Stow- 
market, Newton, Gipping, and One-honſe, whereof a plea of 
covenant has ſummoned between them in the ſaid court, that 
is to ſay, that the aforeſaid Will. Cary and Martha, John Gar- 
diner and Agnes, acknowledged the aforeſaid manor, with 
the appurtenances, whereof, &c, to be the right of the ſaid 
John Higham and Tho. as that which the ſaid John Higham 
and Thomas had of the gift of the aforeſaid William Cary and 
Martha, John Gardiner and Agnes, and the ſame releaſed 


and quit-claimed from them the faid Will. Cary and Martha, * 


John Gardiner and Agnes, and their heirs, to the aforeſaid 
ſohn Higham and Thomas, and the heirs of the ſaid John 


Higham for ever. And further, the ſaid Will. Cary and Mar- With « general 
tha, and John Gardiner and Agnes, granted for them, and Warranty. 


the heirs of the ſaid Will. Cary, that they would warrant to 
the aſoreſaid John Higham and Thomas, and to the heirs of 
the ſaid John Higham, the aforeſaid manor, with the ap- 


purtenances, againſt all men for ever. And tor the ſame ac- And render of 
knowledgment, releaſe, quit- claim, fine, and concord, the Rent, &c, 


ſaid John Higham and Thomas granted to the aforeſaid 
Martha a certain annuity or yearly rent of 40 pounds of 
lawful money of Engl. to be iffuing out of the afoteſ. manor, 
with the appurtenances, and that to her rendered in the ſame 
court of the faid lady the Queen; to have and receive the 
aſoreſaid annuity or yearly rent of 40 pounds to the ſaid 
Martha at the feaſts of St. Michael the Archangel, and the 
Annunciation of the Bleſſed Mary the Virgin, by equal por- 
tions yearly to be paid, all the life-time of the faid Martha, 
if the aforeſaid John Gardiner and Agnes, or either of them fo 
long ſhould live ; the firſt payment thereof to begin at that 
feaſt of the feaſts aforeſ. which next aſter the deceaſe of 
the aforeſf. Will. Cary ſhould happen: and if it ſhould happen 
that the aſoreſ. annuity or yearly rent of 40 pounds ſhou!d be 
behind in part, or in all, after any feaſt of the feaſts afore- 
ſaid, in which as before it ought to be paid, and not paid, 
that then it ſhould be lawful to the ſaid Martha, all her life, 
if the ſaid John Gardiner and Agnes, or either of them 
ſhould fo long live, into the aforeſaid manor, with the ap- 
purtenances, to enter and diſtrain, and the diſtreſſes fo 
there taken and had lawfully to lead, carry, and drive away, 
and with them to keep, until of the aforeſaid annuity or 
yearly rent of 40 pounds, with the arrearages thereof (if 


any were) they ſhould be ſatisſied and paid, as by the record 
of the faid fine in the court of the ſaid lady the Q of the Bench 
aſoreſaid, here remaining amongſt other things more fully 
appeareth. And the aforeſ. Will. Cary afterwards, that is to 
lay, on the 24th day of March in the 35th year of the reign 
of 


Diſtreſs, &c. 
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of the lady the now Queen, at Stow-market aforeſaid 
died; after whoſe death, by virtue of the fine aforeſaid 
Jaſt recited, the aforeſaid Martha was, and yet is ſeiſed of 
the aforeſaid annuity or yearly rent of 40 pounds, in her 
demeſne as of freehold, for the term of her life, if 
the ſaid John Gardiner and Agnes his wife, or either of 
them, ſhall ſo long live; and becauſe 4o pounds of the 
aforeſaid yearly rent, to the ſaid Martha at and after the 
feaſt of St. Michael the Archangel in the 35th year of the 
reign of the lady the now Q. as alſo at the aforeſ. time, 
when, &c. were behind unpaid, the ſaid Will. Bredon and 
John Bredon, as bailiffs of the ſaid Martha, well acknow- 
ledge the taking of the cattle aforeſaid, in the aforeſaid 
place in which, &c. And zan, &c. for the ſaid 40 pounds 
of the annual rent aforeſaid, to the ſaid Martha ſo being 
behind, as in the lands, to the diſtreſs of the ſaid Martha 
of the rent aforeſaid, in form aforeſaid charged and bound, 
&c. With this, that the ſaid William Bredon and John will 
verifie, that the aforeſaid Martha is yet living, and is in full 
life, that is to ſay, at Littlewrating in the aforeſaid 
county of Suffolk, &c. with this alſo, that the faid William 
Bredon and John Bredon will verifie, that the aforeſaid Agnes 
the now plaintiff, and the aforeſaid Agnes one of the defor- 
ceants, in the aforeſaid ſeveral fines named, are one and 
the ſame perſon, and not other or divers, &, And the 
aſoreſaid Agnes, as to 20 pounds of the yearly rent aforeſaid, 
Payable at the feaſt of the Annunciation of the Bleſſed 
Mary the Virgin in the 35th year aboveſaid, faith, that 
ſhe cannot deny but that the ſaid 20 pounds, at the ſaid 
feaſt, were behind to the aforeſaid Martha not paid, as the 
aforeſaid William Bredon and John by their conuſance a- 
foreſaid ſuppoſe. And as to the aforeſaid other 20 pounds 
reſidue of the aforeſaid 40 pounds, which the aforeſaid 
William and John, by their conuſance aſoreſaid, ſuppoſe to 
have been behind, not paid to the aforeſaid Martha at the 
aforeſaid feaſt of St. Michael in the 35th year aboveſaid, 
ſhe ſays, that the aforeſaid William Bredon and John 
Bredon, by reaſon of the aforeſaid taking of the cattle a- 
foreſaid, in the aforeſaid place, in which, &c. for the fame 
20 pounds ought not to acknowledge it to be juſt, becauſe 
ſhe ſays, that well and true it is, that the ſaid John Gardiner 
was ſeiſed of the manor aforeſaid, with the appurtenances, 
whereof, &c. in his demeſne as of fee; and the faid 
John ſo thereof being ſeiſed, the ſaid fine in the conu- 


ſance of the ſaid William Bredon and John Bredon above, 
ce 


firſt mentioned, was levied in the aforeſaid court of th 
Queen here in the aforeſaid 8 days of Saint Michael in 
the 29th year of the reign of the ſaid lady the now Queen 
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above ſaid, before the aſoreſaid then Juſtices, and others 
the lady the Queen's faithful people then there prelent, 
between the aforeſaid Edmund Cary Knt. and Robert Cary, 
Eſq. Plaintiffs, and the aforeſaid William Cary, Eſq. and 
ohn Gardiner, and the faid Agnes now Plaintiff, then wife 
of the aforeſaid John Gardiner, and the aforeſaid George 
Totty, and Eliz. his wife deforceants, of the manor aforel. 
with the appurtenances, whereof, &c. and of the aforeſ. 
tenements and appurtenances in the conuſance aforeſaid 
above firſt mentioned, and that the ſaid fine in form aſoreſ. le- 
vied, was had and levied to the uſe of the aforeſ. John Gar- 


diner, and of her the ſaid Agnes, for the term of their lives, 


and the longer liver of them; and after the deceaſe of the 
aforeſ John and Agnes, to the uſe of the aforeſaid Will. Cary, 
and the heirs of his body lawfully begotten ; and for de- 
fault of ſuch iſſue, to the uſe of the aforeſ. Rob. Cary, Ent. and 
the heirs of his body lawfully begotten ; and for default of 
ſuch ifſue, to the uſe of the aſoreſ. Hen. Cary, Knt. Lord of 
Hunſdon, and his heirs for ever. By virtue of which fine, 
and by force of the aforeſ. act made of transferring uſes into 

oſſeſſion, the aforeſaid John, and the ſaid Agnes, were ſeized 
of the manor aforeſaid with the appurtenances, whereof, 
%c. in their demeſne as of freehold, for the term of the 
lives of them the ſaid John and Agnes, and the longer liver 
of them; the remainder thereof, after the death of them 
the ſaid John and Agnes, to the aforeſaid William Cary, and 
the heirs of his body lawfully begotten; the remainder 
thereof for default of ſuch iſſue, to the aforeſaid Robert 
Cary, and the heirs of his body lawfully begotten ; the re- 
mainder thereof for default of ſuch iſſue, to. the aforeſaid 
Henry Cary, Knt. Lord of Hunſdon, and his heirs for ever, 
as the aforeſaid William Bredon, and John Bredon, by 
their conuſance aforeſaid above ſuppoſe: but the ſaid Agnes 
further faith, that the aforeſaid John Gardiner and Ag- 
nes, being ſo ſeiſed of the manor aforeſaid with the appurte- 
nances, whereof, &c. for the term of the lives of them the 
faid John and Agnes, and the longer liver of them, in 
form aforefaid, the remainder thereof, after the death of the 
aforefaid John and Agnes, to the aforeſaid William Cary, 
and the heirs of his body lawfully begotten ; the remainder 
thereof for default of ſuch iflue, to the aforeſaid Robert 
Cary, and the heirs of his body lawſully begotten ; the 
femainder thereof for default of ſuch iſſue, to the afore- 
ſaid Henry Cary, Knt. Lord of Hunſdon, and his heirs 
expectant, before the levying of the aforeſaid ſecond fine 
in the conuſance of the ſaid William Bredon and John 
Bredon abovementioned, a certain other fine was levied in the 
ſame court of the ſaid lady the now Queen of the Bench 
here, that is to ſay, at Weſtnunſter aforeſaid, from the day 
of Faſter in 15 days, in the 3ift year of the reign of the 
laid lady the now Queen, b:{oic the aſoreſaid Edmund An- 
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derſon, Francis Windham, and William Periam, then Juſtices 
of the lady the Q. of the Bench here, and others of the 
Queen's faithſul people, then there preſent, between Da- 
vid Bulward and Rob Ham, by the names of D. Bulward 
and Rob. Ham, plaintiffs, and the aforeſaid Will. Cary, by the 
name of Will. Cary, Eſq. deforceant, of the manor aforeſaid 
with the appurtenances, whereof, &c. and of 20 meſſuages, 
one dove houſe, 20 gardens, 300 acres of land, 100 acres 
of meadow, 200 acres of paſture, 3o acres of wood, and 1 
pound, 6 ſhillings, and 4 pence rent, and the rent of 4 ca- 
pons, and 1 Pound of wax, with the appurtenances, in Stow - 
market, Newton, Gipping, and One-houſe, by the name of 
the manorgf Collumbine- hall, otherwiſe Thorney Collumbers, 
with the appurtenances, and 20 meſſuages, one dove- houſe, 
20 gardens, 300 acres of land, 100 acres of meadow, 200 
acres of paſture, 3o acres of wood, and 1 Pound, 6 ſhillings, 
and 4 pence rent, and the rent of 4 capons, and one pound of 
wax, with the appurtenances, in Stow- market, Newton, Gip - 
ping, and One houſe, whereof a pleaof covenant was ſummoned 
between them in the ſaid court, that is to ſay, that the aforeſ. 
Will. acknowledged the aforeſaid manor, tenements, and 
rents with the appurtenances, to be the right of the ſaid 
David, as thoſe which the ſaid David and Robert had of the 
gift of the aforeſ. Will. and thoſe releaſed and quit-claimed, 
from him and his heirs, to the ſaid David and his heirs 
for ever. And beſides, the ſaid Will. granted $& him and his 
heirs, that they would warrant to the ſaid David and Robert, 
and to the heirs of the ſaid David, the aforeſ. manor te- 
nements, and rents with the appurtenances, againſt the aſoreſ. 
Will. and his heirs for ever, as by the record of the ſame 
fine, in the court of the ſaid lady the Q. of the Bench, 
here remaining more fully appeareth. Which fine, in form 
aforeſ. levied and had, was levied and had, to the uſe of the 
aforeſaid David and Robert, and their heirs, to the intent, 
and until a perfect recovery, by a writ of the faid lady the 
Queen of entry on a diſſeiſin in the poſt, of the manor 
and tenements aforeſaid, with the appurtenances, were 
had - againſt the ſaid David and Robert, by one Robert 
Peirſon, Gent. according to the courſe of common reco- 
veries. And the aforeſaid John Gardiner, and Agnes 
being ſo ſeiſed of the manor aforeſaid with the appur- 
tenances, whereof, &c. for the term of the lives of 
them the ſaid John Gardiner and Agnes, and the 
Jonger liver of them, as before is ſaid, the remainder 
thereof to the aforeſaid David and Robert Ham, and 
their heirs in form aforeſaid expectant, the ſaid fine 
in the conuſance of the ſaid William Bredon and John 
Bredon, above ſecondly mentioned in form aforeſaid, 
was levied in the aforeſaid court of the Queen, here from 
the day of Eaſter in 15 days, in the 32d year —_ 

| before 
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befoce the aforeſaid then Juſtices of the ſaid lady the Queen 
of the Bench, between the aforeſaid John Higham, Knt. and 
Thomas Turner, Eſq. plaintiffs, and the aforeſ. William 
Cary, and the aforeſaid Martha, then his wife, and the faid 
John Gardiner, and Agnes his then wife, deforceants, of the 
manor aforeſaid with the appurtenances, whereof, &c. And 
the aforeſaid John Higham and Thomas, by the ſame fine 
granted unto the ſaid Martha the aforeſaid annuity or yearly 
rent of 40 pounds, to be iſſuing out of the manor aforeſaid 
with the appurtenances, and thoſe to her in form aforeſaid 
rendered, to have and perceive the aforeſaid annuity, or 
yearly rent of 40 pounds, at the aforeſaid Feaſts of Saint Mi- 
chael the Archangel, and the annunciation of the bleſſed 
Mary the Virgin, by equal portions, yearly to be paid all the 
life-time of the ſaid Martha ; if the aforeſaid John and Agnes, 
or either of them ſhould ſo long live; the firſt payment thereof 
to begin at that feaſt of the ſaid feaſts, which next after the 
deceaſe of the ſaid William Cary ſhould happen to be, with 
the aforeſaid clauſe of diſtreſs in the ſaid fine mentioned, as 
the aforeſaid William Bredon and John Bredon, by their 
conuſance aforefaid, above ſuppoſe. By virtue of the levying 
of which fine laſt mentioned, ſo had and levied, the aforeſaid 
John Gardiner and Agnes forfeited their eſtate aforeſaid, for 
the term of their lives, and the life of the longer liver of 
them in the aforeſaid manor, with the appurtenances, whereof, 
&c. And afterwards, that is to ſay, the aforeſaid 24th day of 
March in the 35th year aboveſaid, the aforeſaid William Cary, 
at Stow-market aforeſaid died, without iſſue of his body law- 
fully begotten ; after whoſe death, and before the Feaſt of St. 
Michael the Archangel, in the 35th year aboveſaid, the a- 
foreſaid Robert Cary Knt. by reaſon of the aforeſaid forfeiture 
of the eſtates of the aforeſaid John Gardiner and Agnes, 
of and in the manor aforeſaid, with the appurtenances, 
whereof, &c. entered and was thereof ſeiſed in his demeſne 
as of fee-tail, that it to ſay, to him and the heirs of his body 
lawfully begotten; and fo thereof being ſeiſed, the ſaid Robert 
afterwards, and before the aforeſaid time of the taking aforeſaid 
done, that is to ſay, on the 17th day of March in the 37th 
year of the reign of the lady the now Queen aboveſaid, at 
Stow- market — gave licence to the ſaid Agnes to put 


her cattle into the aforeſaid place, in which, &c. to depaſture 
upon the graſs in the ſame then growing. By virtue of which 
licence, the ſaid Agnes aſterward and before the aforeſaid time, 
when, &c. put her cattle aforeſaid into the aforeſ. place, in which, 
&c. to depaſture upon the graſs growing in the ſame, which 


cattle were in the aſoreſ. place, in which, &c. until the aſoreſ. 
William 
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William Bredon and John Bredon, on the day and year in the decla- 
ration aforeſaid above ſpecified, at Stow- market aforeſaid, in 
the aforeſaid place, called the Park-wood, took the aforeſaid *, 
cattle of the ſaid Agnes, and them unjuſtly detained againſt gages 0 
and pledges, until, &c. as ſhe above againſt them complaineth ; 
and this ſhe is ready to verifie : wherefore in as much as the ſaid 
William Bredon and John Bredon, above acknowledge the tak- 
ing of the cattle aforeſaid, in the aforeſaid place, in which, &c. the 
ſaid Agnes prays judgment and her damages, by the occaſion 
of taking and unjuftly detaining her cattle aforeſaid, to be ad- 
judged unto her, &c. And the aforeſaid William Bredon and John 
Bredon, as to the aforeſaid plea of the ſajd Agnes, to the conu- 
ſance of the ſaid William and John, for the aforeſaid 20 pounds, 
reſidue, &c. made, above pleaded in bar, ſay, that well and true it is, | 
that the aforeſaid fine in the bar of the aforeſaid Agnes, ſecondly v 
ſpecified in the aforeſaid court of the lady the Queen of the 
Bench aforeſaid, here in the aforeſaid 15th day of Eaſter, in the 

iſt year of the reign of the lady the now Queen aboveſaid, be- 
Dre the ſaid Edmund Anderſon, Francis Windham, and William 
Periam, then Juſtices of the ſaid lady the Queen of the Bench a- 
foreſaid, here, and others of the ſaid lady the Queen's then faith- 
ſul people then here preſent, between the aforeſaid David Bul- 
ward and Robert Ham plaintiffs, and the aforeſaid William Cary 
deforceant, of the manor aforeſaid, with the appurtenances, 
whereof, &c. and of the aforeſaid tenements and rents with the 
appurtenances, in the faid fine in the bar of the aforeſaid Agnes, 
ſecondly ſpecified and mentioned, in form aforefaid was levied, as 
the aforeſaid Agnes above hath alledged : but the ſaid William 
Bredon and fake Bredon further ſay, that the aforeſaid fine in 
the bar of the aforeſaid Agnes, ſecondly ſpecified in form afore- 
ſaid levied, was had and levied to the uſe of the ſaid David Bul- 
ward and Robert Ham, and their heirs, to the intent, and. until 
a recovery by the writ of the lady the Queen of entry ſur diſſeiſin 
in the poſt, of the ſame manor with the appurcenances, whereof, f 
Kc. and of the tenements and rents aforeſaid, with the appurte- 1 
nances, againſt the ſaid David and Robert ſhould be had, and af- 
terwards unto the uſe of John Gardiner and the aforeſaid Agnes, 
for the term of their lives, and the longer liver of them; and 
after their deceaſe, to the uſe and behoof of the aforeſaid William 
Cary, and the heirs of his body lawfully begotten ; by which 
afterwards, that is to ſay, on the gth day of April in the 3ſt year 
of the reign of the ſaid lady the now Queen, the aforeſaid Roper 
Pierſon, in the court of the Chancery of the ſaid lady the now 
Queen, the ſaid court at Weſtminſter in the county of Mid- 
dleſex then being, brought and proſecuted a writ of the ſaid lady 
the Queen that now is, of entry upon diſſeiſin in the ,poſt, 
againſt the aforeſaid David and Robert Ham, of the manor, te- 
nements, and rents aforeſaid, with the appurtenances, to the 
191 Sheriff of the aforeſaid county of Suffolk directed; the ſaid Da- 
| 14 | vid and Robert, then being tenants of the freehold of the ma- 
FT nor, tenements, and rents aforeſa'd, with the appurtenances, 
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by virtue of the fine in the bar of the aforeſaid Agnes ſecondly 
ſpecified : by which writ, the ſaid lady the now Queen, ſent to 
the ſaid Sheriff, that the ſaid Sheriff command the aforeſaid Na- 
vid and Robert Ham, by the names of David Bulward and Ro- 
bert Ham, that they juſtly, and without delay, render to the afore- 
ſaid Roger Pierſon, by the name of Roger Pierſon, the manor, 
tenements, and rents aforeſaid with the appurtenances, by the 
names of the manors of Collumbine-hall, otherwiſe Thorny Cul- 
lumbers, with the appurtenances, and 20 meſſuages, one dove- 
houſe, 20 gardens, 300 acres of land, 100 acres of meadow, 200 
acres of paſture, 3o acres of wood, and 1 pound, 6 ſhillings, and 
4 pence rent, and the rent of 4 capons, and 1 pound of wax with 
the appurtenances, in Stow-market, Newton, Gipping, and 
One-houſe, which he claimed to be his right and inheritance, 
and into which the ſaid Dayid and Robert had not entry, but after 
the diſſeiſin which Hugh Hunt thereof unjuſtly, and without judg- 
ment did to the aforeſaid Roger within zo years, then laſt palt, 
as he ſaid, And whereupon he complained, that the aforefaid 
David and Robert him unjuſtly deforced, and if they did not, &c. 
And ifthe aforeſaid Roger ſhould ſecure the ſaid Sheriff of the pro- 
ſecuting of his claim, then the ſaid Sheriff ſhould ſummon by good 
ſummoners the aforeſaid David and Robert, that they ſhould be 
before the Juſtices of the ſaid lady the Queen here, that is to ſay, 
at Weſtminſter, from the day of Eaſter, in one month then follow- 
ing, to ſhew wherefore they had not done it: and that the ſaid 
Sheriff ſhould then have here the ſummoners, and that writ, &c. 
At which month of Eaſter here, that is to ſay, at Weſtminſter a- 
foreſaid, cometh (here in court) as well the ſaid Roger, as the 
ſaid David and Robert in their proper perſons, and then the 
Sheriff of the aforeſaid county of Suffolk, that is to ſay, Philip Tin- 
ley, Eſq. then returned here the writ aforeſaid, to him in form a- 
foreſaid directed, ſerved, and executed in form following, that is to 
ſay, that the aforeſaid Roger had found to the ſaid Sheriffs ſure- 
ties for the proſecuting of his ſaid writ, that is to ſay, John Doe and 
Richard Roe, &, And that the aforeſaid David and Robert were 
ſummoned to be then here by John Den and Richard Fen, &c. 
Upon which the aforeſaid Roger, declaring againſt the aforeſaid 
David and Robert, then tenants of the freehold of the manor, te- 
nements, and rents aforeſaid with the appurtenances, in form a- 


| foreſaid, upon his writ aforeſaid, in his 2 perſon aforeſaid, 


demanded againſt the ſaid David and Robert the manor, tene- 
ments, and rents aforeſaid, with the appurtenances, as his 
right and inheritance ; and into which the ſaid David and Robert 
had not entry but after the diſſeiſin, which Hugh Hunt thereof 
unjuſtly, and without judgment did to the atoreſaid Roger, 
within zo years then laſt paſt, &. And whereupon he laid, 
that he himſelf was ſeiſed of the manor, tenements, and 
rents aforeſaid with the appurtenances, in his demeſne as of fee and 
right in time of peace, in the time of the lady the now Q by taking 
thereof the profits to the value, &c. and into which, &c. and thereof 
he then brought ſuit, &c, And the aforeſaid David and Robert 
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Ham then deſended their right when, &c. and vouched 
thereof to warranty the ſaid Will. Cary, by the name of Will. 
Cary, Eſq. who then likewiſe was preſent in the ſame court 
in his proper perſon, and freely the manor, tenements, and 
rents aforeſ. with the appurtenances, to him did warrant, &c. 
And upon this the aforeſ. Roger demanded againſt him the 
ſaid Will. Cary, tenant by his warranty, the manor, tene- 
ments, and rents aforeſaid, with the appurtenances, in form a- 
foreſaid, &c. And whereupon he then ſaid, that he himſelf 
was ſeiſed of the manor, tenements, and rents aforeſ. with the 
appurtenances, in his demeſne as of fee and right in time of 
peace, in the time ofthe lady the now Queen, by taking the pro- 
fits thereof to the value, &c. and into which, &c. and there- 
of he then brought ſuit, &c. And the aſoreſ. Will. Cary, tenant 
by his warranty aforeſ came and defended his right when, 
&c. And further thereof vouched to warranty David Howel, 
who then likewiſe was preſent in the fame court in his pro- 
per perſon, and freely the manor, tenements, and rents afore- 
ſaid, with the appurtenances, to him did warrant, &c. And 
upon this the aforeſ. Roger demanded againſt the ſaid David 
Howel tenant, by his warranty, the manor, tenements, and 
rents aforeſ. with the appurtenances, in ſorm aforeſaid, &c. 
And whereupon then he ſaid, that he himſelf was ſeiſed of 
the manor, tenements, and rents aforeſ. with the appurte- 
nances, in his demeſne as of fee and right in time of peace, 
in the time of the lady the now Queen, by taking the profits 
thereof to the value, &c. and into which, &c. and thereof he 
brought his ſuit, &e. And the aforeſ. David Howel tenant 
by his warranty defended his right when, &c. And then 
ſaid, that the aforeſaid Hugh had not diſſeiſed the aforeſaid 
Roger of the manor, tenements, and rents aſoreſ. with the 
appurtenances, as the ſaid Roger by his ſaid writ and declara- 
tion above ſuppoſed ; and of this he put himſelf upon the coun- 
try, &c. And the aforeſaid Roger then prayed licence thereof 
to imparl, and had it, &c. And aſterwards the aforeſ. Roger 
comes again here into court the very fame term in his pro- 
per perſon ; and the aforef. David Howel, altho' he was then 
ſolemnly called, did not come back, but in deſpight of the 
court departed and made default; wherefore (a) then it 
was granted in the ſaid court here, that the ſaid Roger 
ſhould recover his ſeiſin againſt the aforeſ. David Bulward 
and Robert Ham of the manor, tenements, and rents aſoreſ. 
with the appurtenances ; and that the ſaid David Bulward 
and Rob. Ham ſhould have of the lands of the aforeſ. Will. 
Cary to the value, &c. and that the ſaid Wm. Cary ſhould have 
over of the land of the ſaid David Howel to the value, &c. 
And that the ſaid David Howel ſhould be thereof in mer- 
cy, &c, Upon which the aforeſaid Roger, then in the 
ſame court prayed the writ of the lady the Q. to have 
to him full feifin and poſſeſhon of the manor, tenements, 
and rents aforeſaid, to the Sheriff of the county aſoreſ. 
to be directed, and to him it was granted returnable here 
in the morrow of the Holy Trinity then next following z 
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at which day here cometh the aforeſaid Roger in his proper 
perſon, and the then Sheriff of the county of Suffolk, (to wit) 
the aforeſaid Philip Tilney, Eſq. then returned here, that he by 
virtue of the writ aforeſaid to him directed, on the 16th day of 
May then laſt paſt, gave to the aforeſaid Roger ſciſin of the ma- 
nor, tenements, and rents aforeſ. with the appurtenances, ag 
by the ſaid writ to him it was commanded, &c. which fine 
in the bar of the aforeſaid Agnes above ſpecified in form a- 
foreſaid levied, and the recovery aforeſaid in form aforeſaid 
had, were levied and had, to the uſe of the aforeſaid J. Gar- 
diner and Agnes, for the term of their lives, and the longer 
liver of them; and after the deceaſe of them, the ſaid J. Gar- 
diner and Agnes, to the uſe of the ſaid Will. Cary, and the heirs 
of his body lawfully begotten z by virtue of which fine and 
recovery in form aforeſ. had, and by force of the aforeſ.. act 
of transferring of uſes into poſſeſſion, the aforeſaid J. Gardiner 
and Agnes were ſciſed of the manor aforeſaid with the ap- 
purtenances whereof, &c. in their demeſne as of freehold, for 
the term of the lives of the ſaid John and Agnes, and the 
longer liver of them, the remainder thereof, after the death of 
the aforeſaid John and Agnes, to the aforeſaid Will Cary, and 
the heirs of his body lawfully begotten expectant; and the 
ſaid J. Gardiner and Agnes ſo thereof being ſeiſed, the te- 
mainder thereof to the aforeſaid Will. Cary, in form aforeſaid 
expectant, the aforeſaid fine in the conuſance of the ſaid Will, 
Bredon and John Bredon, above ſpecified in form aforeſaid, 
was levied in the aforeſaid court of the faid lady the Queen 
here, from the aforeſaid day of Eaſter in 15 days, in the 32d 
year aforeſaid, before the aforeſaid then Juſtices of the lad 
the Queen of the Bench aforeſaid here, between the aforeſ. 
Jo. Higham and Tho. Turner plaintiffs, and the aforeſaid 
Will. Cary and Martha, and the aforeſaid J. Gardiner and 
Agnes deforceants of the manor aforeſaid with the appurte- 
nances whereof, &c. And the aforeſaid John Higham and 
Thomas, by the ſame fine granted to the ſaid Martha the a- 
ſoreſaid annuity, or yearly rent of 4cl. to be iſſuing of and 
in the aforeſaid manor with the appurtenances, whereof, &c. 
and the ſame to her in the ſaid court here in form afore- 
faid rendered, to have and to hold the ſame annuity or yearl 
rent of 40 l. to the aforeſaid Martha, at the aforeſaid Feat 
of St. Michael the Archangel, and the Annunciation of the 
bleſſed Mary the Virgin, by even portions yearly to be paid, 
all the life-time of the ſaid Martha, if the aforeſ. J. Gardiner 
and Agnes, or either of them ſhould ſo long live, the firſt paym. 
thereot to begin at the feaſt of the feaſts aforeſ. next after the 
deceaſe of the aforeſ. W. Cary, as ſhould firſt happen to be, with 
the aforeſ. clauſe of diſtreſs in the fine mentioned; and the a- 
foreſ. W. Cary afterw. that is to ſay, the 24th day of Mar. in the 
35th year aforeſ. at Stow-market aforeſ. died, after whoſe 
death, by virtue of the fine _ the aforeſ. Martha was and 
as 
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as yet is ſeiſed of the aforeſaid annuity or yearly rent of 40 l. in 
her demeſae as of freehold for term of her life, if the aforeſaid 
John Gardiner and Agnes, or either of them ſhall ſo long hve. 
And this they are ready to verifie; wherefore they pray *judy- 
ment, and a return of their cattle aforeſaid, together with their 


Rejoinder al' re. damages to be to them adjudged, &c. And the aforeſaid Agnes, 
plicatio & bar al a, before ſaith, that the aforcſaid John Garc iner was ſeiſed of the 


anor aforeſaid with the appurtenances, whereof, &c. in his de- 
eſne as of fee; and he the ſaid John ſo thereof being ſeiſed, 
e fine aforeſaid in the conuſance of the aforeſaid Will. Bredon 
and John Bredon firlt abovementioned, was levied in the afore- 
ſaid court of the Queen here, in the aforeſaid 8 days of St. 
Michael in the 29th year of the ſaid lady the now Q. aboveſaid, 
before the aforeſaid then Juſtices, and others the ſaid lady the 
Queen's faithful people then there preſent, between the aforeſaid 
Edmond Cary, Kut. and Robert Cary, Eſq. plaintiffs, and the 
aforeſaid William Cary, Eſq. John Gardiner, and her the ſaid 
Agnes now plaintiff, then the wife af the aforeſaid John Gardi- 
ner,, and the aforeſaid George Totty and Elizabeth his wife de- 
forceants, of the manor aforeſaid with the appurtenances, where- 
of, &c. And of the aforeſaid tenements and rents with the ap- 
purtenances, in the aforeſaid fine in the conuſance aforeſaid firſt 
mentioned, and that the ſaid fine in form aforeſaid levied wes 
had and levied to the ufe of the aforeſaid John Gardiner and 
her the ſaid Agnes, for the term of their lives, and the longer 
liver of them, and after the deceaſe of the aforeſaid John and 
Agnes, to the ule of the aforeſaid William Cary, and the heirs 
of his body lawfully begotten, and for default of ſuch ifſue to 
the uſe of R. Cary, Knt. and the heirs of his body lawfully be- 
gotten ; and for default of ſuch iſſue, to the uſe of the aforeſaid 
Henry Cary, Knt. Lord of Hunſdon, and his heirs for ever. By 
virtue of which fine, and by force of the aforeſai4 ſtatute made 
of transferring uſes into poſſeſſion, the aforeſaid John and Agnes 
were ſeiſed of the manor aforeſaid with the appurtenances, 
whereof, &c. in their demeſne as of freehold, for the term of 
the lives of them the ſaid John and Agnes, and the longer liver 
of them; the remainder thereof, after the death of them the 
faid John and Agnes, to the aforeſaid Will. Cary, and the heirs 
of his body lawfully begotten ; the remainder thereof, for default 
of ſuch iſſue, to the aforeiaid Robert Cary, and the heirs of his 
body lawfully begotten; the remainder thereof, for default of 
ſuch iſſue, to the aforeſaid Henry Cary, Knt. Lord of Hunſdon, 
and his heirs for ever. And that the aforcſaid ]. Gardiner and 
Agnes, being ſo ſeiſed of the manor aforeſaid with the appurte- 
nances, whereof, &c. for the term of the lives of the ſaid John and 
Agnes, and the longer liver of them, in form aforeſaid the re- 
mainder thereof, after the death of them the ſaid John and 
Agnes, to the aforeſaid William Cary, and the heirs of his body 
lawfully begotten; the remainder thereof, for the default of ſuch 
iſſue, to the aforeſaid Rob. Cary, and the heirs of his body law- 
fully begotten, the remainder thereof, for default of ſuch iſſue, 
to the aforeſ. H. CaryKnt. Ld of Hunſdon, and his heirs expectant. 
Before the levying of the aforeſ, fine in the conuſance of the 
aforcſ. Will. Bredon and John Bredon, above ſecondly mentioned, 

| the 
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the aforſ. other fine in the aforſ. plea of her the ſaid Agnes 
above ſpecified was levied, in the aforeſ. court of the Q. here, 
from the aforeſ. day of Eaſter in 15 days, in the 31ſt year of 
the reign of the ſaid lady the now Q. before the aforeſ. then 
Tuſtices, and others the faithful people of the lady the hy 


there preſent, between the aforeſaid David Bulward and 

Rob. Ham plaint. and the aforeſ. Will. Cary deforceant of the 

manor aforeſ. with the appurtenances, whereof, &c. and of 

the aforeſ. 20 meſſuages, one dove-houſe, 20 gardens, 300 
acres of land, 100 acres of meadow, 200 acres of paſture, 30 
acres of wood, 11. 6s. 4d. rent, and the rent of four capons, 

and one pound of wax with the appurten. in Stow-market, 

Newton, Gipping, and One-houſe: which fine in form aforeſaid 

levied and had was had and levied to the uſe of the aforeſ. 

David and Rob. Ham, and to their heirs for ever, to the intent 

in the plea of the aforeſ. Agnes above mentioned, the aſoreſ. 

J. Gardiner and Agnes, of the manor aforeſ with the appur- 

tenances, whereof, &c. for the term of the lives of them the 

ſaid J. Gardiner and Agnes, and the longer liver of them, ſo 

as before is ſaid, being ſeiſed; the remainder thereof to the 

aforeſ. David and Rob. Ham, and their heirs expeCtant, the 

aforeſ. recovery in the aforel. plea of the afore, W. Bredon, and 

J. Bredon abovement. in form aforeſ. was had; and the aforeſ. 

Agnes, further in fact ſaith, that the aforeſ. J. Gardiner and 

Agnes, from the time of levying of the fine in the conuſance 

of the aforeſ. Will. Bredon and John Bredon, ſecondly men- 

tioned in form aforeſ. was levied : without this, that the a- 

foreſ. David and Rob. Ham, the aforeſaid day of bringing of 
the writ of the lady the Q. of entry ſur deſiſin in the poſt, 

in the aſoreſ. plea of the aforeſ. Will. Bredon and J. Bredon 
above-mentioned, or ever afterwards were ever tenants of the 
freehold of the manor, tenements, and rents with the ap- 
purtenances, in the recovery aforeſ. above mentioned, as the 
aforeſ. Will. Bredon and J. Bredon above have alledged; and 

this the is ready to veriſie; whereſore ſhe prays judg- 

ment, and her damages by occaſion of the taking and unjuſt- 
ly detaining of the cattle aforeſaid, to her to be adjudged, 
And the aforeſaid William Bredon and John Bredon ſay, 
that the aforeſaid plea of the aforeſaid Agnes, to the co- 
nuſance of them the ſaid William and John, as to the a- 
ſoreſaid 201, reſidue of the 40ol. at the aforeſaid feaft of St. 
Michael the Archangel, payable in the 35th year aboveſaid, 
above by rejoinder pleaded, is inſufficient in law, to bar her 
the ſaid Agnes from having her action aforeſaid, of the 
taking of the cattle aforeſaid, in the foreſaid place in 
which, againſt them the faid William and John, or to 
bar the ſaid William and John, from the taking of the 
Cattle aforeſaid in the aforeſaid place in which, &c. And that 
they to that plea in manner and form aforeſaid pleaded 
necd not, nor by the law of the land are bound to anſwer, 
L 2 tor 
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for that, that is to ſay, That the aforeſ. induction of the plea 
of the ſaid Agnes to the traverſe afoteſ. in her plea aforeſaid 
to the conuſance of them the ſaid Will. and John, above by 
rejoining pleaded, is not ſufficient in law to induce that tra- 
verſe, and that the traverſe of the aforeſaid tenancies of the 
aforeſ. David and R Ham, the day of the bringing of the 
aforeſaid writ of entry upon diſſciſin in the poſt of the 
aforeſaid manor, tenements, rents with the appurtenances, in 
the ſame plea pleaded, is not material in law. And this they 
are ready to veriſie; wherefore for want of a ſuſſicient plea of 
the ſaid Agnes in this behalf, the ſaid William and John, as 
before pray judgment, and a return of the cattle a- 
foreſaid, together with the damages, &c. to be to them ad- 
judged. And the aforeſaid Agnes, for as much as ſhe hath 
alledged fufficient matter in law, to bar the aforeſaid Will. 
Bredon and John Btedon from their conuſance aforeſaid, as 
to the aforeſaid 201. of the aforeſaid 4ol. reſidue of the ſaid 
rent at the aforeſaid feaſt of St. Michael the Archangel pay- 
able, to have, and the ſaid Agnes to have her action atore- 
faid againſt the ſaid Will. and John, above hath alledged; 
which ſhe is already to aver; which matter the aforeſaid Will. 
and John do not deny, nor to the ſame do any ways an- 
ſwer, but the ſame averment utterly refuſe to admit, as be- 
fore, prays judgment, and her damages by occaſion of 
the taking and unjuſtly detaining of the cattle aforefaid, to 


her to be adjudged. And becauſe the Juſtices here will ad- 


viſe themſelves of and upon the premiſes, before they give 
their judgment thereof, day is given to the parties afore- 
ſaid here until in 8 days from St. Mich. to hear their judg- 
ment thereof, becauſe the ſame Juſtices here thereof are not 
yet, &c. At which day here cometh as well the aforeſaid 
Agnes, as the aforeſaid Will. Bredon and John Bredon, by 
their attornies aforeſaid ; and becauſe the Juſtices here will 
further adviſe themſelves of and upon the premiſes, be- 


fore they give their judgment thercof, day ſurther is given 


to the parties aforeſaid here until in 8 days of St. Hilary, 
to hear their judgment thereof, becauſe the fame Juſtices here 
thereof are not yet, &c. At which day here cometh as well the 
aforeſaid Agnes, as the aforeſaid Will. Bredon and John 
Bredon, by their attornies aforeſaid. And upon this, the 
premiſes being ſeen, and by the Juſtices here fully underſtood, 
it ſeemeth to the ſaid Juſtices here, that the aforeſaid plea 
of the aforeſ. Agnes to the conuſance of the aforeſaid 
Will. and John, as to the aforeſ. 201. reſidue of the aſoreſ. 401. 
at the aforeſaid feaſt of St. Michael the Archangel, in the 


25 35th year aforeſaid, payable by her rejoinder pretended, is 


ot ſuthcient in Jaw for the ſaid Agnes to have her action 
aforeſaid, of the taking of the cattle aforeſaid, againſt 
the ſaid William and John, or to maintain; or them the 
ſaid Will. and John, fcom the taking of the cattle aforeſaid, 
in 
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in the aforeſ. place in which, &c. juſtly acknowledged, to bar, 
as the aforeſaid Will. and John above have alledged. There- 
fore jt is (a) granted that the aforef. Agnes take nothing 
by her writ aforeſaid, but be in mercy for her falſe claim 
and the aforeſaid William and John go thereof without day, 
&c. And that they have a return of the cattle aforeſaid, to be 


holden to them irreplegiable for ever. And how, &c. the 
Sheriff make it appear from the day of Eaſter in 15 days, &c. 
And it is alſo granted, that the ſaid Will. and John ought 
to recover their damages, by the occaſion aforeſaid, againſt 
the aforeſaid Agnes. But becauſe it is not known what da- 
mages the ſaid Will. and John have ſuſtained, by that occa- 
Gon, it is commanded to the Sheriff, that by the oath of good 
and lawful men of the county aforeſaid, he diligently enquire 
what damages the ſaid Will. and John have ſuſtained, as well 
by occaſion of the premiſes, as their coſts and charges by 
them about their ſuit in this behalf expended; and the en- 
quiry which, &c. they ſend here at the aforeſaid term un- 
der ſeal, &c. and the ſeals, &c. At which day here come 
the aforeſaid Will. Bredon and John Bredon, by their at- 
torney aforeſaid, and the Sheriff thereof did nothing, nor 
ſent the writ thereof; therefore, that another writ be made 
in ſorm aforeſaid, returnable here from the day of Holy Tri- 
nity in 15 days; at which day here came the aforeſ. Will. 


and John, by their attorney aforeſaid. And the Sheriff, that 


is to ſay, T ho. Edon, Eſq. now ſent, that before the coming 
of the writ aforeſaid, the cattle aforefaid were enſloined out 
of his bailywick, to places to him unknown, by which the 
cattle aforeſaid to the ſaid Will, and John he could not re- 
turn, as to him it was commanded. Alſo the ſame Sheriff 
ſent here a certain inquiſition taken before him at Bury St. 
Edmunds in the county aforeſaid, the 3oth day of May laſt 
paſt, by the oath of 12 men, &c. by virtue of the writ afore- 
ſaid taken, by which it is found, that the aforeſaid Will. and 
John ſuſtained damages by the occaſion aforeſaid, above 
their coſts and charges by them about their ſuit in this be- 
half put, unto 51. and for their coſts and charges to 108. 
Therefore it is commanded to the Sheriff, that of the other 
cattle of the aforeſaid Agnes, to the value of the cattle 
aforeſaid firſt taken, he take in Withernam, and them to 
the aforeſaid William and John without delay he do deliver, 
to be detained to them, until the cattle aforeſaid firſt taken 
were returned. And how, &c. that he make it appear here 
in 8 days of St. Michael, &c. And alſo that the aforeſaid 
Agnes be attached, that ſhe be here at the aforeſaid term, to 
anſwer as well to the lady the Q. of her contempt aforeſaid, 
as to the aforeſaid Will. and John, of the damages and injuries 
to them in this behalf offered, &c. And alſo it is conſidered, 
that the aforeſ, Will. and John recover againſt the aſoreſ. Agnes 
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their Damages aforeſaid to 5 pounds and 10 ſhillings, by the 
enquiry aforeſaid in form aforeſaid found, as alſo 21 pounds 
3 ſhillings and 4 pence to them the ſaid William and John, 
at their requeſt, for their coſts and charges by the court 
here of increaſe adjudged ; which damages in the whole do 


amount to 26 pounds 13 ſhillings and 4 pence, 
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queſtion. 


B R E D O N's Cafe, 
Mich. 39 & 40 Eliz. in C. B. 


Between GARDINER and BRE DON. 


(a) YIJEtween Gardiner and Bredon, in Replevin in Cem: 

muni Banco, cujus prinicipium Trin 38. Eliz. Rot. 
1831. The caſe was: tenant for life of land, the re- 
mainder in tail, the remainder in tail; tenaut for life and 
he in the firſt remainder in tail joined in a fine ſur conuſans 
de droit com ceo, &c. to another in fee, who rentered a 
rent-charge of 401. to tenant for life, he in the firſt re- 
mainder died without iſſue, he in the ſecond remainder 
entered, tenant for life diſtrained for the rent, the other 
ſued a replevin, and the tenant for life avowed for the 
rent; and if the avowry was maintainable or not, was the 
And in this caſe, firſt it was agiced by Ander- 
fon, Walmſly, Owen, and Glanvill, Juſtices of the Com- 
mon Pieas, that the ſaid fine levied by tenant for life, 
and him in the firſt remainder was no (Y) diſcontinuance, 
either of the firſt remainder in tail, or of the ſecond, 
becauſe each of them gave but that only which he might 
(c) lawfully give, viz. the tenant ſor life gave his eſtate, 
and he in the remainder a fee-fimple determinable on his 
eſtace-tail, and the fecond remainder is not diſcontinued 
or deveſted thereby. As (4) if huſband and wife levy a 
a fine of the wife's land, the whole eſtate paſſeth from 
the wife, ſo as cach of them giveth that which ney may 
lawfully give; and therefore it was adjudzed in the King's 
Bench, that the charge of the huſband ſhall determine 
by his death, notwithſtanding ſuch fine levied after the 
charge: And that it ſhall be the grant of beth, of their 
ſeveral eſtates: ſee (e 27 H. 8. (/) 13. a. 13 H. 7. 14. 
b. 2 H. 5. 7. (g) M. 16 & 17. Eliz. Dy. 339. & (Þ) 13 E. 4. 4. a. 
and from thence it followeth, that it was not any (i) forfeiture 
of the eſtate of the tenant for life, foraſmuch as each gave 
that which he might lawfully give. And it was ſaid, that it 
cannot be a forfeiture z for the law (which abhorreth wrong) 
will conſtrue it, fir{t to be the grant of him in the remain. 
der in tail, and afterwards the grant of the tenant for lite, 
as in many caſes, (Hut res magis daleant quam pereat, the 
law will make conſtruction; and therefore in the caſe of a 


Cr. Car. 393, (I) $ Co. gz. b. 4 Keb. 288. 2 Jones 69. 5 Co. 55. b. Mod. 
95, b. 3 Kab. 288. 2 Jon, 63. 5 Co. 55. b. 1 Mod. 109. 
L 4 ſine, 
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1 Leon. 247. 

1 Roll. Rep, 
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3 Bulſtr. 273. 
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(7) 2 And. 66. 
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Cr. El. 252. 

1 L-on. 262. 

1 And. 45. 

O. Een. 32. 

Co. Lit. 301. b. 
351. b. 1 Roll. 
855. 1 Keb. 77. 
N. B. 222. 

1 Ard. 236, 287. 
(+) br. Entre 
congeable 100. 
Br, Forfeiture 

de terre 63. 

(i) Raym. 142 
147. Hob. 277. 
2 And, 66. 

3 Keb. 581. 
Rep. 109. 8 Co. 
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(a) Raym. 142. 
poſt 174. b. 
(5) Ow. 126. 


Cr. El. 727,792. 
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poſt 174. b. 
Keb, 321. 

8 Fitz. Entre 
ongeable 34. 
Br. Entre Con- 

geable 8. poſt 


140 2. Hob. 277. 


1 Rall's 8 57. 
Owen 130. 
(4) Br. Collu- 
ſion 31. Br. En- 
tre Congeable 
82 Br. Forfei- 
ture de terre 
$4. Br. Surren - 
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e) 3 Co. 5. a. 
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Rep. 473, 
1 Vent. 160. 
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2 Siderf. 94. 
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(1) Styl. 193. 


1 Inſt, 327. 
cont. Hob. 278. 
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fine, if tenant in tail and one A. levy a fine to a ſtranger, 
who grants and renders to A. for years rendering rent, and 
by the ſame fine grants the reverſion to tenant in tail 
and his heirs; this is good, and although it is all by one and the 
ſame fine at one inſtant, yet in judgment of Jaw. the leaſe 
precedes the grant of the reverſion, as it is holden in (a) 
36 H. 8. Br. fines 118. And fo it was adjudged on demurrer 
between (5) White and White, M. 41. & 42 Eliz. in Com 
Banco, Rot. 366. So in the caſe at the bar, the grant of 
the tenant in tail ſhall precede, in the judgment of the 
law, the grant of the tenant for life, although it is all by one 
and the ſame fine. And note the Difference between this 
caſe and the caſe in (c) 41 E. 3 21. a. & (d) 41 Aſſ. 2. for 
there, inaſmuch as the wife ſurvived, it is upon the matter 
a feoffment made to her, for ſhe is in by her feoffor, and 
the ſecond remainder in tail was deveſted thereby; and 
there he in the firſt remainder with his wife (betwixt 
whom there are no (e) moieties) accepted a ſeoffment of 
the tenant for life ; but here in the caſe at the bar, he in 
the firſt remainder doth join with the tenant for life in 
making an eſtate, and this joining doth alter the nature of 
the act, for by this joining, the eſtate given paſſeth from 
both, ſo that each giveth his eſtate; but in the caſe in (Ff) 
41E. 3. 21. all the eſtate doth paſs from the tenant for 
life, and that was a fee-fimple, which of neceſſity ought to 
be a forfeiture to all the remainders ; for there cannot be a 
forfeiture but muſt give cauſe of entry to each in remain- 
der for his time. But the caſe in Mich. 16 & 17 Eliz. 
Dy. 339- a. (g) was Igreed for good law, for there both 
the feoftors had but an eſtate for life, and therefore their 
feoffment did deveſt the remainder in tail, and ſo a for- 
feiture; but here the tenant for life, and he in the re- 
mainder in tail join in the fine, &c. And it was ſaid, it was 
adjudged in the King's Bench in caſe of one (Y) Engliſh, 
that if there be tenant for life, the remainder in fee to an 


infant, and they both Jevy a fine, and afterwards the fine 


is reverſed as to the infant, yet the conuſee ſhall have the 
land for the life, of the tenant for life, for each gave 
that which he might lawfully give. But it was ſaid, if there 
be tenant for life, the remainder to the (i) Queen for 
life, the remainder to another in fee, if the firſt tenant 
for life makes a feoffment, the ſame is a forfeiture, and 
yet nothing paſſes but his own eſtate ; but inaſmuch as he 
made a livery in fee, it is a forfeiture, although none of the 
remainders are deveſted. See 30 Aff. pl. 47. (4) if tenant 
for life enfeoffeth him in the remainder for life with war- 
ranty, it ſhall enure by way of ſurrender, and is no forfeiture, 
ucd nota. And it ſeemeth by them, if tenant for life, and 
e in the firſt remainder in tail make a (/) feoffment by 
deed, that it is not a diſcontinuance, nor n a 
econ 
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ſecond remainder, for each giveth that which ie may law- 

fully give; and although he in the firſt remainde dieth with- 
out iſſue, (a) the feoffee ſhall enjoy it durirg the life of (a) Syd. $4. 
the tenant for life, and no forfeiture in the caſe for the con. Cr. Car. 
cauſes beforeſaid. (5) But if a feoffment be nade by parol, . 5 
then it is the ſurrender of the tenant for ife, and the ©. Elis. - 
feoffment of him in the remainder, ut re magis valeat Co. Lit. 302, 
guam pereat. Vide 27 Aff. pl. 46. Plow. Com 541. a. 14 H. 

7. 4. a. And afterwards judgment was give that the avow- 

ant ſhould have a return, and that it was nt any forfeiture, 

but that the rent did remain after the death f the firſt tenant 


in tail without iſſue. 


[Where a forfeiture may be of an eſtate c. though no tort 
done. See 9 Co. 106, 1 4 22 H. 6. 5. E Cr. El. 322.] 
dee Bredon's Caſe cited, Skinner 331 332. 


Nota, A fine levied by tenant in tail i poſſeſſion will diveſt 
the reverſion in fee, as well as diſconti;ve the remainder in 
tail, ſo as to put the reverſioner or :enainder-man to his 
Formedin, 2 Burto. 711. to 715. ] 
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Pleas befor EpMuxp ANDERSON and his 
Companiois, of Hilary Term, Anno 41 
Eliz. Rot. 1049. | 


BROWEKER. 


Owland Corbe late of Stokefaſton in the county afore- 

ſaid, Eſq. wa attached to anſwer to Arthur Corbet, 
Gent, of a plea; wlerefore with force and arms he broke 
the cloſe of the ſaid Arthur at Stokefaſton aforeſaid, and his 
graſs there growiig to the value of 101. did there eat up, 
tread down and cnſame, and other injuries and harms then 
and there did to m the ſaid Arthur, to the great damage of 
the ſaid Arthur, ind againſt the peace of the lady the now 
Queen, &c. Ad whereupon the ſaid Arthur, by Laurence 
Lyſter his attorey, complaineth, that the ſaid Rowland 
the 20th day o June in the 40th year of the reign of the 
lady the now Ween, with force and arms, &c. broke the 
cloſe of him th ſaid Arthur at Stokefaſton, and his graſs 
then there groing to the value, &c. with certain cattle, 
that is to ſay, with horſes, cows, hogs, and ſhcep, did eat 
up, tread dow!and conſume, and other harms, &c. to the 
great damage, cc. and againſt the peace, &c. Whereupon 
he ſaith, that? is the worſe, and hath damage, &c. to the 
value of 201, ind thereof he bringeth ſuit, &c. And the 
aforeſ. Rowlan, by Will. Evering his attorney, cometh and 
defendeth theſorce and injury when, &c. and as to the 
force and arn faith, that he is in nothing thereof guilty z 
and as to theeſt of the treſpaſs aforeſaid ſuppoſed to be 
done, the ſai Rowland faith, that the aforeſaid Arthur his 
action thereo againſt him ought not to have; becauſe he 
ſaith, that tt cloſe aforeſaid, as alſo the place in which 
it is ſuppoſed he treſpaſs aforeſaid to be done, are and at 
the time aforaid, in which it is ſuppoſed the ſame treſ- 
paſs to be dee, were 20 acres of paſture, with their ap- 
purtenances, | Stokeſaſton aforeſaid, called New-cloſe, and 
that before te time when, &c. one Chriſtopher Corbet, 
Eſq. father © the aforeſaid Rowland and Arthur, was 
ſeiſed of the anor of Stokefaſton, with the appurtenances, 
in the count aforeſaid, whereof the aforeſaid 20 acres of 
paſture, with e appurtenances, in which, &c. are, and at the 
aforeſaid 
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aforeſaid time, when, &c. as alſo from time whereof che 
memory of man is not to the contrary, were parcel, in his 
demeſne as of fee; and ſo thereof being ſeized, the ſaid 
Chriſtopher, before the time, when, &c. that is to ſay, the 
1 2% day of April in the 3oth year of the reign of the ſaid 
lady the now Queen at Stokefaſton aforeſaid, by a certain 
indenture made between him the faid Chriſt. by the name of 
Chriſtopher Corbet of Stokefaſton in the county of Leiceſter, 
Eſq. of one part, and Richard Slade, Henry Allin, Thomas 
Hunt, and George Noon, gent. by the names of, &c. of the 
other part, one part of which, ſealed with the ſeal of the 
ſaid Chriſtopher, the ſaid Rowland brings here into court, 
whoſe date is the ſame day and year: It is witneſſed, that the 
aforeſaid Chriſtopher Corbet, for and in conſideration of fa- 
therly love, zeal and affection, which he the ſaid Chriſtopher 
Corbet bore to the aforeſaid Rowland Corbet, eldeſt fon of 
the ſaid Chriſt. and for his preferment and advancement, 
and for the promotion, preferment and eſtabliſhment, of the 


living of the ſaid Rowland, and the heirs of his body law-- 
fully iſſuing; and for and in conſideration of fatherly love, 


zeal and affection, which the ſaid Chriſtopher bore to the 
ſaid Arthur Corbet his other ſon, and for his preferment and 
advancement of living; and alſo for and in conſideration of 
the great love, and affection and favour, which he the ſaid 
Chriſtopher bore to Francis Corbet, fon of Humphry Cor- 
bet, late of Ratley, in the county of Warwick, gent. de- 
ceaſed, his near coſin and kinſman, and for his preferment 
and advancement, and alſo for the eſtabliſhment, preſerva- 
tion, and Continuance of all and ſingular the manors, lands, 
tenements, poſſeſſions and hereditaments whatſoever, of 
him the faid Chriſtopher, within the kingdom of England, 
then after in the ſame - indenture mentioned or contained, in 
the name and blood of the aforeſaid Chriſtopher, and for 
other good and juſt cauſes and conſiderations him the ſaid 
Chriſtopher moving, by the ſame indenture for him and his 
heirs, covenanted, granted, condeſcended and agreed to 
and with the aforeſaid Robert Slade, Henry Allin, Thomas 
Hunt, and George Noon, their executors and adminiſtra» 
tors, and to and with every of them in manner and form 
after in the ſaid indenture mentioned; that is to ſay, that 
he the ſaid Chriſtopher Corbet, his heirs and aſſigns, and 
all and every other perſon or perſons, their heirs and aſ- 
ſigns, who then ſtood or were ſeized, or which from thence- 
forth for ever ſhould ſtand and be ſeized, of and in the afore- 
ſaid manor of Stokefaſton with the appurtenances, in the 
county of Leiceſter, and of and in all other meſſuages, 

lands, 
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lands, tenements, and hereditaments whatſoever, of the 
aforeſaid Chriſtopher Corbet, in the ſaid county of Leiceſter, 
of which he the faid Chriſtopher Corbet then had any 
eſtate or inheritance in fee- ſimple, in poſſeſhon, reverſion, 
or remainder, from thenceforth afterwards ſhould ſtand 
and be ſeiſed of and in the aforeſaid manor of Stokefaſton, 
and all and ſingular other the premiſes, with their appur- 
tenances whatſoever, to the uſes, behoofs, intentions, or 
purpoſes ; that is to ſay, of and in the aforeſaid manor of 
Stokefaſton, with the appurtenances, and other the pre- 
miſes whatſoever, with their appurtenances, in the atore- 
ſaid county of Leiceſter, unto the uſe and behoof of the 
aforeſaid Chriſtopher Corbet, during his natural lite, without 
impeachment of any waſte; and after the deceaſe of the 
ſaid Chriſtopher Corbet, then of and in the aforeſaid manor of 
Stokefaſton, with the appurtenances, in the aforeſaid county 
of Leiceſter, and of and in all other meſſuages, lands, te- 
nements, rents, reverſions, ſervices, and hereditaments, of 
the aforeſaid Chriſtopher Corbet whatſoever, with all and 
ſingular their appurtenances, in the ſaid county of Leiceſter, 
of which, or in which he the ſaid Chriſtopher Corbet had 
any eſtate of inheritance in fee-ſimple, in poſſeſſion, re- 
verſion, or remainder, to the uſe of- the aforeſaid Rowland 
Corbet, and the heirs males of his body lawfully begotten ; 
and for the default of ſuch iſſue male, to the uſe of the 
aforeſaid Arthur Corbet, and the heirs males of his body 
lawfully begotten; and for default of ſuch iſſue male, then 
to the uſe of the aforeſaid Francis Corbet, ſon of the 
aforeſaid Humphry Corbet deceaſed, and the heirs males 
of the body of the aforeſaid Francis lawfully begotten ; 
and for default of ſuch heirs, then to the uſe of the heirs 
of the body of the aforeſaid Rowland Jawfully begot- 
ten; and for default of ſuch heirs, then to the uſe of the 
heirs of the body of the ſaid Arthur lawfully begotten z 
and for default of ſuch heirs, then ta the uſe and behoof 
of the right heirs of the ſaid Chriſtopher Corbet for ever, as 
by the ſame indenture amongſt other things more full 
appeareth. By colour of which, as alſo of a certain att 
in parliament of the lord Henry the 8th late King of Eng- 
land, holden at Weſtminſter in the county of Middleſex, 
the 4th day of February in the 27th year of his reign, 
of transferring uſes into poſſeſſion, made and provid- 
ed, the aforeſaid Chriſtopher Corbet was ſeiſed of the 
aforeſaid manor of Stokefaſton, with the appurtenances, 
amongſt other things, in his demeſne as of freehold 
for the term of his life, the remainder thereof in form 
aforeſaid expectant; and the ſaid Chriſtopher ſo thereof be- 
ing ſeiſed, the ſaid Chriſtopher afterwards, and before the 
aforeſaid 
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aforeſaid time, when, &c. that is to ſay, the laſt day of 
May in the 3oth year of the reign of the ſaid lady the now 
Queen abovefaid, at Stokefaſton aforeſaid, died of the ma- 
nor aforeſaid with the appurtenances, whereof, &c. in form 
aforeſaid ſeiſed ; after whoſe death, and before the time, 
when, &c. the ſaid Rowland Corbet, into the manor 
aforeſaid with the appurtenances, whereof, &c. entered, and 
was thereof ſeiſed in his demeſne as of fee-tail, that is to ſay, 
to him and the heirs males of his body lawfully begotten, 
the remainder thereof in form aforeſaid; and the aforeſaid 
Arthur Corbet claiming the manor aforeſaid with the ap- 
purtenances, whereof, &c. by colour of a certain deed of 
demiſe, to him thereof made for the term of his life, by 
the aforeſaid Chriflopher the father, long before the making 
of the indenture aforeſaid, between the aforeſaid Chriſto- 
her and the aforeſaid Robert Slade, Henry Allin, Thomas 
Hunt, and George Noon, whereas nothing of the manor 
aforeſaid with the appurtenances, whereof, &c. in poſſeſſion 
of the ſaid Arthur, by that deed ever paſſed, into the 
aforeſaid 20 acres of paſture with the appurtenances, 
in which, &c. and before the aforeſaid time when, &c. en- 
tered, and was thereof poſſeſſed ; upon whoſe poſſeſſion thereof 
of the ſaid Arthur, the ſaid Rowland afterwards, that is 
to ſay, the aforeſaid time, when, &c. into the ſaid 20 
acres of paſture, with the appurtenances, re-entered, and the 
cloſe aforeſaid in the aforeſaid. 20 acres of paſture with the 
appurtenances broke, and the graſs there then growing with 
his cattle aforeſaid did eat, tread down, and conſume, as it was 
lawful for him to do; and this he is ready to verihe 
whereupon he prays judgment if the aforeſaid Arthur his 
action aforeſaid againſt him ought to have, &c. And the a- 
foreſaid Arthur ſays that he by any thing before alledged ought 
not to be barred from having his ſaid action againſt the faid 
Rowland becauſe he ſaith, that well and true it is, that the aſore- 
ſaid Chriſtopher was ſeĩſed of the aforeſaid manor of Stokefaſton 
aforeſaid with the appurtenances, whereof the ſaid 20 acres of 
paſture with the appurtenances, when, &c. are, and at the a- 
foreſaid time, in which, &c. as alſo for the whole time afore- 
ſaid, were parcel, in his demeſne as of fee; and ſo thereof be- 
ing ſeiſed, the aforeſaid 12th day of April in the 3oth year 
of the reign of the ſaid lady the now Q. aboveſaid, by the 
ſaid his indenture for the cauſes and conſiderations above- 
ſaid, in the faid indenture ſpecified, for him and his heirs 
covenanted, granted, dined, and agreed, to and 
with the aforeſaid Robert Slade, Henry Allin, Thomas 
Hunt, and George Noon, their executors and adminiſtra- 
tors, and to and with every of them, in manner and form 
in the ſaid indenture mentioned, that is to ſay, that the ſaid 
Chriſtopher Corbet, his heirs and aſſigns, and all and ever 
other perſon and perſons, their heirs and aſſigns, which 
then ſtood and were ſeiſed, or from then after ſhould ſtand 
or be ſeiſed, of and in the aforeſaid manor of Stokefaſton 
with the appurtenances, and of and in all the aforeſaid 
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other meſſuages, lands, tenements, and hereditaments what- 
ſoever, of the aforeſaid Ch. Corbet, in the ſaid county 
of Leiceſter, of which the ſaid Ch. Corbet then had any eſtate 
of inheritance in fee- ſimple, in poſſeſſion, reverſion, or re- 
mainder, from thence after ſhould ſtand and be ſeiſed, of and 
in the aforeſaid manor of Stokefaſton, and all the aforeſaid 
other premiſes with their appurtenances whatſoever, to the 
aforeſaid uſes, behoofs, intentions, and purpoſes, and upon 
and under thoſe proviſions, limitations, and conditions in 
ſuch manner and form as afterwards in the ſaid indenture 


are named, limited, mentioned, or ſhould be directed, and 


unto none other uſe, uſes, behoofs, intents, or purpoſes, that is 
to ſay of and in the aforeſ. manor of Stokefaſton with the ap- 
purtenances, in the aforeſaid county of Leiceſter, to the uſe 


and behoof of the aforeſaid Ch. Corbet during his natural 


life, without impeachment of any manner of waſte, and af- 
ter the deceaſe of the ſaid Ch. Corbet, of and in the aforeſaid 
manor of Stokefaſton with the appurtenances, and of and in 
all other the aforeſaid meſſuages, lands, tenements, rents, re- 
verſions, ſervices, and hereditaments, of the aforeſaid Chri- 
ſtopher, whatſoever, with all and ſingular their appurtenan— 
ces, in the ſaid county of Leiceſter, of which, or in which, 
he the ſaid Chriſt. then had any eſtate of inheritance in fee- 
ſimple, in poſſeſſion, reverſion; or remainder, to the uſe 
of the aforeſaid Rowiznd Corbet, and the heirs males of his 
body lawfully begotten ; and for default of ſuch iſſue, to the 
uſe of the aforeſaid Arthur Corbet, and the heirs males of 
his bod lawfully begotten ; and for default of ſuch iſſue 
male, then to the uſe of the aforeſaid Francis Corbet, ſon of 
the aforeſaid Humph. Corbet deceaſed, and the heirs males 
of the body of the ſaid Francis lawfully begotten ; and for 
default of ſuch heir, then to the uſe of the heirs of the body 
of the aforeſ. Rowland lawfully begotten ; and for default of 
ſuch heir, to the uſe of the heirs of the body of the afore- 
faid Arthur Corbet lawſully begotten; and for defau't of 
ſuch heir, to the uſe and behoof of the right heirs of the 
atoreſaid Ch. Corbet for ever, as by the ſame indenture 
amongſt other things more fully appeareth. By colour of 
which, as alſo by force of the act aforeſaid, of transferring 
uſes into poſſeſſion, the aforeſaid Chriſt. was ſeiſed of 


the aforeſaid manor of Stokefaſton with the appurtenances, 


whereof, &c. amongſt other things, in his demeſne as of 
freehold, for the term of his life, the remainder thereof in 
form aforeſaid expectant; and the faid Chriſtopher being 
thereof ſo ſeiſed, the faid Chriſtopher afterwards, and be- 
fore the time when, &c. that is to ſay, the aforeſaid 
laſt day of May in the 3oth year of the ſaid lady the now 

aeen aboveſaid, at Stokefafton aforeſaid, died of the manor 
aforeſaid with the appurtenances, whereof, &c. in form 
aforeſaid ſeiſed; after whoſe deatn, and before the 
ume 
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time when, &c. the ſaid Rowland Corbet into the 
manor aforeſaid, with the appurtenances, whereof, &. en- 
tered, and was thereof ſeiſed in his demeſne as of fee-tail, 
that is to ſay, to him and the heirs males of his body law- 
fully begotten z the remainder thereof in form aforeſaid, 
as the aforeſaid Rowland above hath alledged. But the 
ſaid Arthur further faith, that by the indenture atoreſaid 
it was conditioned, covenanted, granted, and agreed by and 
between the parties aforeſaid to the ſaid indenture, that if 
when, and fo often as the aforeſaid Rowland Corbet, or any 
the heir males of his body begotten, or to be begotten ; 
or the aforeſaid Arthur Corbet, or any the heirs males of 
his body lawfully begotten, or to be begotten ; or the afore- 
ſaid Francis Corbet, ſon of the aforeſaid Humphry Cor- 
bet deceaſed, or any the heirs males of his body lawfully 
begotten, or to be begotten, ſhould be fully and finally 
reletved and determined, and adviſedly, determinately, 
and effectually deviſed, concluded and agreed, or ſhould 
enter into any communication, promiſe and covenant what- 
ſoever, or adviſedly, and effectually ſhould attempt, pro- 
cure, go about, or ſhould aſſent to or for any act or acts, 
thing or things, for or concerning any bargain, ſale, diſ- 
continuance, alienation, conveyance, or aſſurance to be 
had and made, of any of the aforeſaid manors, lands, 
tenements, and hereditaments, intailed, or intended, or 
mentioned to be intailed, or of any of them, or of any part 
or parcel of them, whereby any eſtate of the premiſes afore- 
ſaid, recited, intailed, or mentioned to be intailed, or any 
part thereof in uſe or poſſeſſion, mentioned, appointed, 
limited, or declared by the fame indenture, can, ought, 
or could, in any manner or manners, be undone, diſcon- 
tinued, barred, altered, or determined, and the ſaid bargain, 
ſale, exchange, alienation, deviſement, concluſion, agree- 
ment, promiſſion, communication, conceſſion, obligation, 
conveyance, or aſſurance, or any other open and effectual 
matter, thing, or act, ſhould attempt, go about, cauſe, 
procure, command, or willingly, or wittingly, ſhould aſ- 
ſent, practiſe, or ſuffer to be attempted, practiſed in any 
act, to put in ure, or to go about, or to be executed, 
performed, or to be proſecuted, put in uſe or in ure, by 
acknowledging of any note, or notes, of or for any 
fine, or fines, to be levied or acknowledged, or by giving 
of any warrant, or warrants, of attorney, or attornies, 
for any recovery or recoveries, or any voucher or 
youchers to be had or proſecuted, or by entering into any 
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warranty or warranties whatſoever, or by acknowledging 
of any warrant for the ſame, or by any ſuit, or bringing 
of any writ or writs by him, her, them, or thoſe, or by any 
of his, her, or their aſſent and agreement, or aſſent, by 
appearance, or otherwiſe, to any writ or writs, of the 
aforeſaid recited premiſes, or of any part or parcel thereof, 
or to any 1 in the ſame, or any of them, or by ac- 
knowledging of any charter or charters, writing or writings, 
to be inrolled, or by any other act or acts, thing or 
things, whatſoever ip deed or in law, whereupon, or 
by which any bargain, ſale, diſcontinuance, alienation, 
exchange, or forfeiture might follow, or by which the 
eſtate, uſe, or poſſeſſion of the aforeſaid recited pre- 
miſes intailed, or mentioned to be intailed, or any parcel 
thereof cannot, as it ought or could come, accrue, remain, 
and deſcend to be in ſuch manner and form as by the ſame 
indenture it is limired, appointed, declared, and mentioned, 
and according to the true intent and meaning of the afore- 
ſaid indenture; that then, and immediately from and after 
any ſuch time and times of ſuch procuring, attempting, 
commanding, knowing, aſſent, practice, promiſe, or going 
about in manner and form as above is ſaid, and before ſuch 
bargain, ſale, diſcontinuance, alienation, exchange, or 
forfeiture, had, made, proſecuted, executed, committed or 
done, the ſaid uſe and uſes, eſtate and eſtates, limited 
and declared in the indenture aforeſaid, to him or them 
who ſhall fo attempt, cauſe, procure, command, or volun- 
tarily or knowingly aſſent, practiſe, or go about any ſuch 
act or acts, thing or things, to be proſecuted, or to be 
executed, or to be performed or done, or put in ure, or 
ſhall go about to be executed, or performed, or put in ure, 
in form aforeſaid declared; whereupon or by which any 
bargain, ſale, diſcontinuance, alienation, conveyance, aſ- 
ſurance, exchange, or forfeiture ſhould be had, done, 
or enſue thereupon, contrary to the true intent of the in- 
denture aforeſaid, of and in ſuch and ſo much of the afore- 
ſaid recited manors, lands, tenements, and hereditaments, 
with the appurtenances, intailed, or mentioned to be in- 
tailed, or intended by the ſame indenture, for the which 
any of the things or matters aforeſ. at any time or times 
ſhould be attempted, gone about, cauſed, procured, command- 
ed, aſſented or practiſed; or the premiſes to be executed, per- 
formed, practiſed or put in ure, or gone about to be executed, 
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erfdrmed. or put in ure, contrary to the true intent of the 
enen aforeſaid, from time to time ſhould ceaſe only as in 
reſpect, and having regard to ſuch perſon or perſons, ſo at- 
tempting, procuring, cauſing, commanding, or willingly and 
wittingly aſſenting, practiſing, permitting, or going about, 
any act or acts, thing or things, as above it is ſaid, contrary 
to the effect, and true meaning of the indenture aforeſaid, in 
ſuch manner, degree, and condition, as if ſuch perſon or per- 
ſons, heir or heirs, ſo attempting, procuring, cauſing, com- 
manding, or willingly and wittingly aſſenting, practiſing, 
permitting, or going about, any ſuch act or acts, thing or 
things, as above is ſaid, had naturally been dead, and not 
otherwiſe; and then, and in all ſuch caſes, the immediate 
uſes of every ſuch parcel of the premiſes ſhould be immedi- 
ately to ſuch perſon or perſons, by the true intent and mean- 
ing of the indenture aforeſaid, if any ſuch perfon or perſons 
ſhould ſo procure or procured, attempt or attempted, cauſe 
or cauſed, command or commanded, ſhould practiſe or prac- 
tiſed, ſhould ſuffer, or ſuffered, go about, or gone about, ſhould 
aſſent or aſſented, to or for any ſuch act or acts, thing or 
things, be, or ſhould be naturally dead, of ſuch eſtate, and in 
ſuch like manner and form, and with the remainder in uſe 
over, and with ſuch like limitations and conditions, as if the 
ſaid uſes had come, accrued, and been, if the ſame perſon, 
who ſo ſhould procure, attempt, cauſe, command, prac- 
tiſe, ſuffer, go about, or aſſent, to or for any act or acts, 
thing or things to be done, to or immediately before the 
time of ſuch procuring, attempting, cauſing, command- 
ing, practiſing, ſuffering, going about, or aſſenting, had 
been naturally dead, and not otherwiſe, as by the ſame in- 
denture amongſt other things more fully appeareth. And 
the ſaid Arthur further faith, that the aforefaid Rowland 
of the manor aforeſaid with the appurtenances, whereof, 
&c. amongſt other things in form aforeſaid being ſeiſed, 
one Robert Greenhurſt the 23d day of January in the 
＋ year of the reign of the ſaid lady the now Queen, 
y the command, procurement, and conſent of the afore- 
ſaid Rowland ſued forth out of the court of Chancery of the 
ſame lady the Queen, the ſaid court of Chancery then 
being at Weſtm. in the county of Middleſex, a certain writ 
of the ſaid lady the Q. of entry ſur diſſeiſin in the poſt, 
- againſt the aforeſ. Row. Corbet, of the manor of Stokefaſton, 
with the appurtenances, whereof, &c. amongſt other things, 
by the name of the manor = Stokefaſton with the appurt. 
and 
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and 5 meſſuages, 500 acres of land, 100 acres of meadow, 200 
acres of paſture, with the appurtenances in Stokefaſton, to the 
Sheriff of the aforeſaid county of Leiceſter directed; by which 
writ, the ſaid lady the now Q commanded the ſaid then Sheriff 
of Leiceſter, that he the ſaid Sheriff ſhould cauſe the aforeſ. Row- 
land, that juſtly, and without delay, he render to the ſaid Robert 
Greenhurſt the aforeſ. manor of Stokeſaſton, with the appurte- 
nances, and the aforefaid 5 meſſuages, 500 acres of land, 100 acres 
of meadow, 200 acres of paſture, with the appurtenances in Stoke- 
faſton, which then he claimed to be his right and inheritance,and 
in which the ſaid Rowland had not entry, but after the diſſeiſin, 
which Hugh Hunt thereof unjuſtly and without judgment did to 
the aforeſaid Rob. Greenhurſt, within 30 years then laſt paſt, as 
the ſaid Robert then ſaid; and whereupon he then complained 
that the aforeſaid Rowland did him deforce : and if he ſhould nor 
do, &c. and the aforeſaid Rob. Greenhurſt ſhould ſecure him the 
ſaid Sheriff for the proſecuting of his claim, then he ſummon by 
— ſummoners the aforeſaid Rowland Corbet, that he be before 
the Juſtices of the ſaid lady the Queen here, that is to ſay, at 
Weſtminſter aforeſaid, in 8 days of the Purification of the bleſſed 
Mary then next following, to ſhew why he had not done it, and 
that the then Sheriff ſhould have then there the ſummons and 
that writ, Ke. At which eight days, from the Purification of the 
bleſſed Mary, before Edm. Anderſon Kat. and his companions 
then Juſtices of the ſaid lady the Queen of the Bench here, that is to 
ſay, at Weſtminſter aforeſaid, cometh as well the aforeſaid Robert 
Greenhurſt, by Thomas Lane his then attorney, as the aforeſaid 
Rowland in his proper perſon ; and William Turpin Eſq. then 
Sheriff of the county aforeſaid, returned the writ aforeſaid to him 
in form aforeſaid directed, in all things ſerved and executed, that 
is to ſay, that the aforeſaid Richard Greenhurſt found ſureties to 
him the ſaid Sheriff to proſecute his writ aforeſaid, that is to ſay, 
ohn Doe and Richard Roe, and that the aforefaid Rowland Cor- 
t was ſummoned by John Den and Richard Fen, upon which, 
the aforeſaid Robert Greenhurſt, by his attorney aforeſaid, in the 
ſame court here, declaring againſt the aforeſaid Rowland, upon 
his writ aforeſaid, demanded againſt the ſaid Rowland Corbet the 
manor and tenements aforeſaid with the appurtenances, in the 
ſaid writ of entry ſpecified, as his right and inheritance, and in 
which the ſaid Rowland Corbet had not entry, but after a diſſeiſin 
which Hugh Hunt thereof unjuſtly and without judgment did to 
the aforeſ. Robert Greenhurſt within 3o years laſt paſt, &c. And 
whereupon he ſaid, that he himſelf was ſeiſed of the manor and te- 
nements aforeſaid, in the aforeſaid writ of entry ſpecified, in his 
demeſne as of ſee and right, in time of peace, in the time of the 
lady the now Queen, taking thereof the profits to the value, &c. 
and in which, &c. and thereof brought ſuir, &c. and the afore- 
ſaid Rowland Corbet then defended his right when, &c. and 
then vouched to warranty john Howell, who likewiſe was then 
preſent here in court in his proper perſon, and freely the ſaid ma- 
nor and tenements aforeſaid with the appurtenances, in the ſaid 
writ of entry ſpecificd, to him did warrent; and upon this, 
the ſaid Robert Greenhurſt then demanded againſt the ſaid John 


Howell, 


\ 


——— 


Part I. Pleadings in Cox ET “s Caſe, 


Howell, then tenant by his warranty, the manor, and tenem. aforeſ. 
with the appurt. in the ſaid writ of entry ſpecified in form aforeſ. 


&c. and whereupon he then ſaid, that he himſelf was ſeiſed of 


the manor aforeſ. with the appurt. in the aforeſ. writ of entry ſpe- 
cified, in his demeſne as of fee and right, in time of peace, in the 


time of the lady the now Q. taking the profits thereof to the value, 


Kc. and in which, &c. and thereof then brought his ſuit, &c. 
Agd the aſoreſ. John, tenant by his warranty, then defended his 
right when, &c. And then ſaid, that the ſaid Hugh Hunt did not 
diſſeiſe the aforeſ. R. Greenh. of the ſaid manor and tenem. aforeſ. 
with the appurt. in the aforeſ. writ of entry ſpecified, as the ſaid 
Robert, by his ſaid writ and declarat. aforeſ, above ſuppoſeth. And 
of this puts himſelf upon the country, &, And the aforeſ. Rob. 
then prayed leave to imparl, &c, and had it, &c. and afterwards, 
the ſaid Rob. returned back here in the court of the Bench aforeſ. 
the ſelf ſame term by his attorney aforeſ. And the aforeſ. John, 
although he was ſolemnly called, did not come back, but in con- 
tempt of the court departed and made default; by which then it 
was conſidered, that the aforeſ. R. Greenh, ſhould recover his ſeiſin 
againſt the aforeſ. Row], of the manor and tenem. aforeſaid with 
the appurt. in the aforeſaid writ of entry ſpecified ; and that the 
ſaid R. Corbet ſhould have of the lands of the aforeſ. John, to the 
value, &c. and that the ſaid John ſhould be in mercy, &c. and 
upon this, the aforeſ, Rob. prayed a writ of the lady the Q. to 
the Sheriff of the county afor: ſ. to be directed, to give him full ſeĩ- 
ſin of the manor and tenem. aforeſ. with the appurt. in the ſaid writ 
of entry mentioned; and it was granted to him returnable here, 
that is to ſay, at Weltm, aforeſ. from the day of Eafter in 15 days 
then next following, &c. At which day here, that is to lay, at 
Weltm, aforeſ, cometh the aforeſ. Robert by his attorney aforeſ. 
and then the Sher, of the county of Leiceſter aforeſ, that is to ſay, 
the aforeſ. W. Turpin then here ſent, that he by virtue of the writ 
to him directed, the 25th day of March then laſt paſt, gave to the 
ſaid Rob. full ſeiſin of the manor and tenem, aforeſ. with the ap- 
purten, in the aforeſaid writ of entry ſpecified, as by the writ he 
was commanded, as by the record and proceſs thereof in the court 
of the ſaid lady the Q. of the Bench bere remaining manifeſtly ap- 
peareth; by virtue ot which recovery, the aforeſ. Robert into the 
manor aforeſaid with the appurt. whereof, &c, entered, and was 
thereof ſeiſed in his demeſne as of fee; and further the ſaid Ar- 
thuf ſaith, that the recovery aforeſ, in form aforeſ. had, was to 
the uſe and behoof of the ſaid Row. Corbet, and his heirs for ever; 
and that the ſaid Rowland, at the aſoreſ. time of the recovery a- 
foreſaid, had, or ever after had no iſſue of his body lawfully be- 
gotten ; after which recovery, ſo as before is ſaid had, in and to 
the diſinheriting of the ſaid Arthur, of the manor aſoreſ. with the 
appurt, whereof, &c. and before the aforef, time in which, that is 
to ſay, the goth day of June in the 36th year of the reign of the 
ſaid lady the now Q, the ſaid Arthur into the aforeſaid manor 
of Stokefaſton with the appurt. whereof, &c.entered, and was there- 
of ſeiſed in his demeſne as of fee-tail, that is to ſay, to him and 
the heirs males of his body lawfully begotten ; by virtue of the 
proviſo aforeſ. and by force of the aforeſaid act of transferring 
uſes into poſſeſſion, the remainder thereof in form aforeſaid ex- 
pectant, until the aforeſ. * aforeſ. time in which, = 
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the cloſe aforeſ. in the aforeſ. 20 acres of paſture with the appurte- 
nances in which, &c. brake, and the graſs aforeſaid then and there 
growing, with the cattle aforeſ. eat, trod down, and conſumed, a- 
gainſt the peace of the ſaid lady the now Q as he above againſt 
him complaineth. And this he is ready to verifie ; wherefore in as 
much as the aforeſ. Rowl. the treſpaſs aforeſ. above acknowledg- 
eth, the ſaid Aithur demandeth judgment and his damages, by 
: occaſion of the treſpaſs aforeſ. to him to be adjudged &c, And 
Demurrer. the aforeſ. Row l. ſaith, that the aforeſ. plea of the aforeſ. Arthur, 
in manner and form aforef. above by replication pleaded, is not 
ſufficient in law to maintain the ſaid Arthur to have his action a- 
foreſ. againſt him, and that he to that replication in form afore- 
faid pleaded, weedeth not, nor is bound by the law to anſwer ; 
and this he is ready to verific ; wherefore for want of a ſufficient 
replication in this behalf, the ſaid Rowland demandeth judgment, 
and that the aforeſ. Arthur, from having his action aforeſ. againſt 
Jeinder. him be barred, &c. And the aforeſ. Arthur, in as much as he ſuf- 
ficient matter in law, to have and maintain his action aforeſ. a- 
gainſt the ſaid Rowland, above by replication hath alledged, which 
matter the aforeſ. Rowland doth not deny, nor to the ſame any 
ways antwereth, but that averment utterly refuſeth to admit, as 
at firſt, demandeth judgment, and bis damages by occaſion of the 
treſpaſs aforef. to him to be adjudged. And becauſe the Juſtices 
Here will adviſe themſelves of and upon the premiſes, before they 
give their judgment thereof, day is given to the parties aforeſaid, 
here until in 8 days of the Purification of the bleſſed Mary, to 
hear their judgm. thereof, becauſe the ſame juſtices here thereof 
ale not yet, &c. At which day here cometh as well the ſaid Arthur 
as the aforeſaid Rowland, by their attorn. aforeſ. And becauſe the 
Juſtices here will further adviſe themſelves of and upon the pre- 
miles, before. they give their judgment thereof, day is given to 
the parties here, until from the day of Eaſter in 15 days, to hear 
their judgm, thereof, becauſe the ſameJuſtices here thereof are not 
yet, &c. At which day cometh as well the zforef. Art. as the aforeſ. 
Ros land, by their attornies aforeſ. and becauſe the ]ullices here 
will further adviſe themſelves of and upon the premiſes, further day 
is given to the paies here, until in the morrow of the Holy Trin. 
to hear their judgment thereof, becauſe the Juſtices here thereof 
are not yet, &c. At which day here cometh as well the aforeſ. Arth. 
as the aforeſ. Rowland, by their attornies aforeſ. And becauſe the 

« Juſtices here will ſurther adviſe themſelves of and upon the pre- 
: miſes, before they give their judgment thereof, day is given to the 
parties here, until in 8 daysof St. Michael, to hear their judgment 
thereof, becauſe the Julticcs here thereof are not yet, &c. At which 
day here cometh as well the aforelaid Arthur, as the aforeſ. Rowl. 
by their attorn, aforeſaid. And becauſe theJuſtices here will further 
adviſe themſelves of and upon the premiſes, before they give their 
judgment thereof, day further is given to the parties here un- 
til in 8 days of St. Hil. to hear their judgm. thereof, becauſe che 
Juſtices here thereof are not yet, &c. At which day here cometh as 
well the faid Arthur, as the aforeſaid Row], by their attorn. aforel. 
and upon this, the plea aforeſ. being ſeen, as alſo the plea of the 
Aforeſ. Arth. above by replicat, pleaded, and by the Juſtices here 
fully underſtood, it ſeemeth to the ſame Juſtices here, that that plea 
in manner and form aforef. pleaded is not ſufficient in law for him 
: > 00 
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the ſaid Arthur to have and maintain his action ſoreſaid, a- 
gainſt the aforeſaid Rowland ; therefore (a) it is granted, 
that the aforeſaid Arthur take nothing by his writ aforeſaid, 
but be in merey for his falſe clamour, and that the aforeſaid 
Rowland thereof go without day, &c. Afterwards, that is to 
fay, the zoth day of April in the 42d year of the reign of the 
faid lady the now Queen, the record and proceſs of the plaint 
aforeſaid, with all things touching the ſame, t y virtue of a writ of 
the ſaid lady the Queen for correcting errors, dated at Weſt. 
minſter the 12th day of April in the 42d year aforeſaid, to Ed- 
mund Anderſon Knt. directed, and concerning the aforeſaid 
defendant, before the ſaid lady the Queen, wherefoever, &c. 


are ſent, &c. 


33 


(a) Ante 22. 
a. 40. a. $7- b. 
poſt 119. b. 

1 Ro. Rep. 

278, 279 1 Ro. 
Abr. 271, 774. 
1 Bulſt. 12 5, 
126, 179. 3 
Bulſt. gz, 93, 
94. Yelv. 130. 
Hob. 17, 19, 
194, 337. Cr, 
Car. 442, 443» 
Cro. Jac. 6, 
326, 632. Cro, 
El. 145. Stat. 
16 & 15 Car. 2. 


cap. 8. Stat, 22 & 23 Car. 2 cap. 4. Jenk. Cent, 13. Palm, 260 N. Ben. 184. pl. 226. Poph.203, 


212. Noy 77, Latch, 76, 83, 188. 1 Syd. 70. 
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I COR BET's Caſe adjudged. 


Term. Paſchz 42 Eliz. in the Common Pleas, 


But the PLEA began 


W Hil. 41 Eliz. Rot. 1049. 


1 (a) Moor 607, Hriſtopher Corbet (a) being ſeiſed of the manor of S. 
|! IP had iſſue Rowland and Arthur, and 30 Eliz. upon 

| + 3 ood conſiderations, by his deed indented did covenant with 
10 Co. 42. b. S. and others, that he and his heirs would ſtand ſeiſed of 
3 Oro. Car. 479- the ſaid manor of 8. to the uſe of the ſaid Chriſtopher for his 
1 8 3 life, and after his deceaſe, to the uſe of the ſaid Rowland and 
| | q Keb. 17. his heirs males of his body; and for default of ſuch iſſue, to 
11% the uſe of the ſaid Arthur and his heirs males of his body; 
and for default of ſuch iſſue, to the uſe of divers others of his 

blood in tail, and at laſt to the uſe of the right heirs of the 

. ſaid Chriſtopher. And it was provided, covenanted, and a- 
| : greed by the ſame indenture between the parties, that if the 
l ſaid Rowland, &c. or any of his heirs males of his body 
F ſhould be reſolved and determine, or adviſedly ſhould at- 
| tempt, or procure any aCt or thing concerning any alienation, 
| of or for the ſaid manor, &c. by which any eſtate tail thereof 
| before limited ſhould be undone, barred, or determined, or by 
| | which the ſame ſhould not come, remain, and be in manner 
14 and form as is limited by the ſame indenture; that then after 
a5 that, and before any ſuch act done by which, &c. before any 
ti! ſuch bargain, diſcontinuance, &c. had or executed, &c, the 
1 uſes and eſtates to him limited who ſhould ſo do, &c. 
| ſhould ceaſe only in reſpect, and having regard to ſuch per- 


0 ſon ſo attempting in the ſame manner, quality, degree, 

(5) Poſtea 130.2, and condition, as if ſuch perſon ſo (6) attempting was na- 

| turally dead, and not otherwiſe. And that then immedi- 

| ately in all ſuch caſes, the uſes of the ſaid manor ſhould be 

| | to ſuch perſons to whom the uſes ſhould come by the No 
| 
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of the ſame indenture, as if ſuch Perſon fo attempting was 
naturally dead, of ſuch and the like eſiate, and in the fame 
manner and form, and with ſuch remainders over, and un- 
der ſuch limitations, and conditions, as if ſuch perſon ſo at- 
tempting was naturally dead, and not otherwiſe. The ſaid 
Chriſtopher Corbet died, and afterwards Rowland ſuffered a 
common recovery to his uſe, &c. and the ſaid Arthur enter- 
ed into the land, upon whom Rowland re-entered, and 


Arthur brought an action of treſpaſs ; and if the entry of 


Arthur was congeable or no, was the queſtion. In this cafe 
divers matters were moved at the bar, which were not un- 
animouſly agreed by the Juſtices at the Bench, and divers 
matters were moved by the Juſtices in their arguments con- 
cerningthe general caſe of “ perpetuities ; (but I ſhall make 
a ſummary report only of the principal reaſons and cauſes of 
their judgment, in which all the Juſtices of the Common 
Pleas were unanimouſly agreed.) 1. It was reſolved by the 
lord Anderſon, Walmeſly, Glanvill, and Kingſmill, Juſtices, 
that this proviſo to ceaſe an (a) eſtate limited to one and his 
heirs males of his body, as if the tenant in tail was dead, was 
repugnant, impoſſible, and againſt law; for the death of 
tenant in tail is not a ceſſer of the eſtate tail, but the death 
of the tenant in tail without iffue of his body is the deter- 
mination thereof. And therefore if the proviſo had been 
that the eſlate- tail ſhould ceaſe, as if he had granted a rent- 
charge, or made a leaſe for years to another, that had 
been repugnant ; for ſuch acts do not make a determina - 
tion of an eſtate- tail; and if the eſtate-tail ſhould ceaſe as 
if he was dead, his iſſue inheritable to the eſtate - tail would 


have it by deſcent in the life of his father, or he in the 


remainder or reverſion would have it in the life of the 
tenant in tail, which is not poſſible; for to every de- 
ſcent, reverſton or remainder upon the determination of 
an eſtate-tail, death, either civil, as entry into religion, 
of natural, as diſſolution of the ſoul from the body, is re- 
quiſite. And as to what ſome have objected, that although 
it be granted, that when tenant in tail hath iſſue inherit- 
able to the eſtate-tail, that there is a repugnancy and im- 


poſſibility that the iſſue ſhould inherit, or the land re- 


main or revert, ſor deſcend it cannot, becauſe the father 
is living; and revert or remain over it cannot, becauſe 
tenant in tail hath iſſue; yet it was ſaid, that there was 
not any ſuch repugnancy or impoſſibility at the time of 
the breach of the proviſo by the tenant in tail in the 
caſe at the bar, becauſe the tenant in tail had not any iſſue 


M 4 at 


® Vide 10 Co, 
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(a) Lit. ſe; 
720. Co. Lit. 
377- b. 

Cr, Jac. 697, 
698. 1 Co. 
130. a. 

6 Co. 40. b. 


Raym. 355. 
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at the time of the breach of the proviſo To that it was an- 
ſwered, that the having of iffue is not material; for when 


land is limited to one and the heirs males of his body, with 


a proviſo annexed to it in the ſame conveyance, that if he do 
ſuch act, his eſtate ſhall ceaſe as if he was dead, this (proviſo) 
is repugnant to the beginning; for by the expreſs limitat he 
hath an eſtate of inheritance, which by poſlibility may con- 
tinue for ever, and his eſlate of inheritance, doth not begin by 
the having of iſſue, but preſently before any iſſue he hath an 
eſtate of inheritance. And therefore before iſſue, his feoffment 
is a diſcontinuance, and no forfeiture, neither ſhall he in the 
reverſion be received upon his default in a Præcipe. And 
therefore if a man makes a gift in tail upon condition that if 
he dies, his eſtate ſhall ceaſe, and the donor re enter, this 
condition is void: and in ſuch caſe if tenant in tail be diſſeiſ- 
ed, and a deſcent is caſt, or if tenant in tail makes a diſ- 
continuance, and afterwards tenant in tail dies without iſſue, 
the donor ſhall not enter this condition broken; for al - 
through the eſtate in tail ceaſed by accident afterwards by his 
death, yet the condition was repugnant at the time of the 
creation of the eſtate-tail: for it a man makes a leaſe for 
life,“ in the judgment of the Jaw at the beginning, death is 
the determination of that eſtate by expreſs limitation ; but if 
a man gives lands in tail, viz. to one, to have to him and his 
heirs of his body, there it appears by expreſs limitation, that in 
judgment of Jaw death is not a determination of it, but death 
without iſſue of his body. It is likewiſe repugnant that land 
ſhould revert, or remain during the life of tenant in tail him- 


| ſelf, as it hath been ſaid. 


fa) Co. Lit, 
183. a. 

2 Anderſ. 12. 
138. Br. Join- 
tenants 40. 


178. b. 

Plowd. 26. a. 

30: b. 487. a. 
Co. 76. a. 

Dyer 209. 

pl. 21. 

Perk. ſect. 729. 

1 Anderſ. 316. 

Cro. Jac. 638. 

1 Jones 58, 59. 

Godb. 105. 

1 Ro. R. 478, 


11. b. 
2 Browul. 227, 


294 
Goldſb. 6. 
Co. Lit. 378. b. 


And Anderſon Chief Juſtice put the caſe in 8 (a) AM. 
pl. 33. where a man gave lands to one Mary and Joan 
her ſiſter & heredibus de corporibus earum legitime pro— 
creatis (by which they had a joint eſtate for lite and feve- 
ral inheritances, and the donor intending that neither of 
them ſhould break the jointure, but that the ſurvivor ſhould 
have all by jus accreſcendi, added this clauſe) ſub hac forma 
quod illa que illarum diutius vixerit tenebit terram iliam 
integram, but for as much as his intent is contrary to law, 
therefore if the jointure be ſevered by a fine levied, the ſur- 
vivor ſhall not have the part ſo ſevered by the ſaid clauſe 
which he hath inſerted out of his own conceit and imagina- 
tion repugnant to law and reaſon. So here the intent of 
Chriſtopher was that the eſtate-tail ſhould ceaſe, as if te- 
nant in tail was dead, which intent is repugnant to the 
rules of law, and againſt ſenſe and reaſon, And he cit- 
ed alſo the caſe of (5) Pleſington, 6 R. 2. which ſee ti- 
tle, Quid juris clamat, pl. 20. A man mikes a leaſe up- 
on condition, that if the leſſor grant the reverſion, that 
the leſſee ſhall have fee; if the leſſor grant the rever- 
ſion by fine, he ſhall not have fee, for the Condition is re- 
pugnant and void, And further, he held that this proviſo was 

utterly 
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utterly void for the (a) incertainty, for judges ought to know 
the (b) intent of the parties by certain and ſenſible words, 
which are agreeable and conſonant to the rules of law. And 
therefore if land be given by deed to two, to have and to 
hold to them & (c) heredibus, it is void for the inſenſibility 
and incertainty, and althrough it hath a clauſe (4) of warranty 
to them and their heirs, that will not make the firſt words 
which are incertain and inſenſible to be of force and effect 
in law, although his intent appeareth, but his intent onght 
to be declared by words certain and conſonant to law. And 
he cited two caſes adjudged in the point, one in the caſe of 
a will, and the other in the caſe of an uſe. And the caſe of 
the will was in an action of waſte between (e) John Jermin 
and Arthur Arſcot in Com? Banco, Hil. 37 Eliz. Rot. 17 58, 
and the caſe was in effect thus: Thomas Cary was ſeiſed in 
fee of the manor or farm of Cary in the pariſh of St. Giles 
in the Heath in the county of Devon, and held it in ſocage, 
and had iſſue ſix ſons and one daughter, viz. Peter, Henry, 
Fulforde, Richard, Andrew and Gregory, and Mary, and 
14 Martii 25 Eliz. did deviſe the manor or farm aforefaid to 
the ſaid Arthur for go years, if the ſaid Arthur Arſcot and 
Grace Arſcot, or any of them ſhould ſo long live; and after- 
wards by his laſt will in writing deviſed the faid manor or 
farm to the ſaid Peter Carv and his heirs males of his body, 
the remainder in the ſame form to his other ſons, the remain- 
der to the faid Mary, his daughter, wife of Henry Pruſt, 
and the heirs of her body for ever; in which will were theſe 


proviſoes and clauſes, contained in theſe words following, 4 


viz. provided that /) if the ſaid Peter Cary, his ſcn, or 
any of the ſons of the ſaid Thomas, or any of the heirs 
males of their bodies to be begotten at any time or times 
hereafter, wittingly, willingly, and adviſedly ſhould attempt 
or endeavour by any act or ads, way or means to ſell, 
alien, bargain, diſcontinue, &c. and ſuch attempt, endea- 
vour, act or acts ſhould execute, &c. by any overt or no- 


torious act or acts whatſoever, &c. that then immediate- 


ly after every time or times of ſuch attempt, &c. and be- 
fore any ſuch bargain, ſale, alienation, &c. were had, 
made or executed, the aforeſaid eſtate and eſtates of every 
ſuch perſon, ſon or heir, doing, attempting, &c. any act 
or thing aforeſaid contrary to the intent and meaning of 
this his laſt will and teſtament, &c. ſhall ceaſe and de- 
teimine in ſuch manner and form to all intents, conſtruc- 
tions and purpoſes, and as though ſuch perſon ſo attempt- 
ing, &c. were naturally dead indeed, and not otherwiſe, and 
that ſuch perſon, &c. to whom the premiſes ſhould deſcend, 

; remain, 
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(a) 6 Co. 

42. a. b. 

Cro. Jac. 698, 
(5) Co. Lit. 
314- b. 

2 Co. 23 b. 
Lit. R. 187. 
(c) Hob. 174. 
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Bridgm. 134. 

8 Co. 155. 2, 
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Perk. ſect. 181. 
Kelw. 104. 
nu. 26. 

1 Anderſ. 225. 
2 Anderſ. 141, 


142. 
3 Bulſtr. 126. 

4 Leon. 246. 
nu. 400. 

Godb. 121, 220. 
(4) 10. Co. 9. a. 
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(e) Mo. 364. 
Leon. 83. 

1 Anderſ. 186. 

2 Anderſ. 7, 
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6 Co. 43. a. 

10 Co. 42. b. 

1 Jones 59. 
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() 3 Co. 27. 2. 


b) Mo. 364. 
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remain, or come, if ſuch perſon ſo attempting, &c. were 
naturally dead indeed, ſhould have and enjoy the premiſes, 
during the life of ſuch perſon ſo attempting, &c. with like 
remainders and limitations over, &c. as if ſuch perſon ſo at- 
tempting, &c were naturally dead; and after the deceaſe of 
ſuch perſon ſo attempting, &c. that then the premiſes ſhould 
remain, deſcend, come, or be to ſuch perſon, &c. unto whom 
the ſame ought or ſhould next deſcend to, accrue, or be by 
the true intent and meaning of his teſtament aforeſaid, with 
ſuch remainders and limitations of eſtate and eſtates over, and 
in (a) ſuch ſort to all intents, conſtructions, and purpoſes 
in all things, as though no ſuch attempt had been commit- 
ted. And afterwards the ſaid Tho. Cary died, and after- 
wards, viz. 2uindena Paſc. 27 Eliz. Peter Cary levied a fine 
of the ſaid manor or farm to John Germin, and the ſaid 
Henry Cary came to the ſaid tenements and claimed the re- 
verſion by force of the ſaid deviſe ; and if upon all this mat- 
ter John Germin the plaintiff, notwithſtanding the ſaid pro- 
viſoes and Claim aforeſaid, had the reverſion continuing in 
him or not, ſo that he might maintain the action of waſte or 
not, was the queſtion : and upon ſolemn argument it was ad- 
judged by all the Juſtices of the Common Pleas, that the 
ion of waſte was maintainable, and that the ſaid proviſo of 
reſtraint was void for two principal reaſons: (5) one, becauſe 
it was againſt Jaw, the other, that. it was repugnant and con- 
tradictory in itſelf : againſt the law for two reaſons, for be 
the ſaid mr a condition or limitation, the whole eſtate 
ought to be defeated by it, and it cannot determine the 
eſtate in part and continue it for the reſidue; and an eſtate 
in land cannot ceaſe for a time, and revive and reveſt af- 
terwards: the other, when a man gives land to one, and 
his heirs males with remainders over, he cannot by the 
rules of the law determine this eſtate in tail as to one 
perſon, and diſpoſe' the ſame eſtate to another perſon. And 
therefore they agreed the caſe in 28, 29 H. 8. fo. 33. a. Dy. 
(c) that a man cannot deviſe an eſtate in foe Umpie to 
one, and if he do not ſuch an act, that his eſtate ſhall ceaſe, 
and that another ſhall have it in fee-ſimple; for when he 
hath diſpoſed the eſtate in fee to one, he hath not power 
after in the ſame will to deviſe it to another. And for the 
conſtruction of wills, this rule was taken by the Juſtices 
in their arguments, that ſuch an eſtate which cannot by 
the rules of the common law be conveyed by act exe- 
cuted in his life by advice of counſel learned in the law, 
ſuch eſtate cannot be deviſed by the will of a man, who is 
intended in law to be (4) inops conſilii. As if a man by his 
will deviſes land to one (e) for ever, there he hath a fee, for 
ſuch 
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ſuch eſtate might be conveyed by act executed. But if he 
deviſes further, that if the deviſee do not ſuch an act, that 
another ſhall have the land to him and his heirs, the ſame 
is void, as is aforeſaid, for ſuch a limitation, if it was by 
act executed, was void, & /ic de ceteris. 
And it was :eſolved, that the ſaid (a) proviſo was repug- ( Cre. El. 
nant ſor two reaſons, one becauſe when he had deviſed the 37% 
land to one and the heirs males of his body, which is an 
eſtate of inheritance and determinable on death without ifſue 
male of his body by expreſs limitation, ſuch proviſo to ceaſe 
it, as if he was dead, is repugnant, for the death of tenant | 
in tail is not (/) a determination of it, but death without iſſue, (5) antea 84. a, 
Secondly, it was repugnant, for the firſt part of the proviſo Moor 59. 
was, that if he ſhall attempt, or go about to diſcontinue, 
bar, &c. and ſhall accompliſh and effect the ſame, then that 
his eſtate ſhall ceaſe from the time of attempt, &c. and be- 
ſare ſuch alienation ; in which it was agreed there was a mani- 
feſt repugnancy, for by the firſt part the eſtate ſhould not. 
ceaſe until an attempt and accompliſhment, and by the later 
part it ſhou!d ceaſe after attempt and before accompliſhment. 
And theſe were the reaſons of their judgment in the ſaid 
caſe between Germin and Arſcot, which being in the caſe of 
a will which receiveth (c) a benign interpretation according (0 Cs. Lit. 
to the teſtator's intent, is ſtronger, as the lord Anderſon faid, pyjes 101. x, 
than the caſe at the bar. 
The other caſe which the lord Anderſon ' cited was ad- 
judged Hil. 37 Eliz. between (4) Cholmley plaintiff, and (4) 2 Anderf. 
Humble defendant in Cam' Banco, and was ſuch: Sir Richard Ae I 
Cholmley ſeiſed in fee of the manor of Thornton ſuper Mon- — d. Winch 
tem, &c. by his deed indented, covenanted with William $6 Cro. Elis. 
Bapthorp, Phitip Conſtable, John Huffey and others, and 828 
their heirs, that in conſideration that the faid manor ſhould — "> 8999 
continue in his name and poſterity, and in conſideration of 
natural love and blood, &c. that he would enfeoff them and 
their heirs within one year following, to the uſes, intents 
and purpoſes following, and declared in the ſame indenture, 
Viz, to the uſe of himſelf for the term of his life, and af- 
terwards to the uſe of Francis Cholmley for life, and after- 
wards to the uſe of Henry Cholmley and the heirs males of 
his body, with divers remainders over; and further covenant- 
ed by the ſame deed, that if he failed to execute the eſtate 
within the ſaid year, that then he and his heirs, for the conſi- 
derations aforeſaid, would ſtand ſeiſed to the uſes and intents 
aforeſaid, and tono other. And in the ſame indenture after the 
ſaid covenant was a proviſo, that if the ſaid Hen. Cholmley, 
or any of the heirs males of his body, ſhould attempt or make 
any ſeoffment, &c. that his eſtate ſhould ceaſe, as if he was 
dead, and that then the ſaid William Bapthorp and 3 _ 
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feoffees and their heirs ſhould ſtand ſeiſed to the uſe of ſuch 
perſon to whom it ought to deſcend, or remain by the ſaid 
deed intended, as if he was dead; with the remainders 
over, as aforeſaid: and no ſeoffment was made within the 
year ; and afterwards Sir Rich. and Fran. died, Hen. had 
iſſue Rich. the pl. and levied a fine with proclamations to 
Humble the def. the pl. entered by colour of the aforeſaid 
proviſo, the def. entered upon him, and he brought an ac- 
tion of treſpaſs. And it was adjudged againſt the pl, And 


the principal reaſon of the judgment, as the lord Anderſon 


ſaid, was, becauſe the ſaid (a) proviſo to ceaſe an eſtate-tail 


as if tenant in tail was dead, was utterly againſt law, im- 


poſſible, and repugnant to the beginning at the time of the 
delivery of the indenture. And in the ſame caſe it was 
alſo agreed, that if a man limit an uſe in tail, with a pro- 
viſo that if he do ſuch an act, that his eſtate ſhall (5) ceaſe 
during his life, that ſuch proviſo 1s utterly void. And it was 
agreed, that if a man limit an uſe in tail with a proviſo 
that if he do ſuch an act, that his eſtate ſhall ceaſe during 
his natural life, that this proviſo is repugnant and contrary to 
law, for he cannot by proviſo or condition determine the 
eſtate in the land to which it is annexed in part. For now, 
when the ſtat. of 27 H. 8. hath transferred the uſe into poſ- 
ſeſſion and eſtate of the land, he cannot make a fraction in 
that eſtate in caſe of limitation of uſe, which he cannot do 
in a gift in tail by livery in poſſeſſion, for the ſtatute hath 
not transferred the poſſeſſion to the uſe, but hath (c) tranſ- 
ferred and incorporated the uſe in the eſtate of the land, 
which 1s proved by the uſual form of pleading, that is to ſay, 
de uſibus in 5 transferend*, and therefore as to this 
purpoſe, ſince the ſaid act of 27 H. 8. it is as much as if a 
man had made a (4) gift in tail with proviſo, or upon con- 
dition, that if the donee do ſuch an act, that his eſtate ſhall 
ceaſe during his life; or if a fcoffment in fee be made with 
proviſo, or upon ſuch condition that his eſtate ſhould ceaſe 
during his life; theſe proviſoes or conditions are utterly void 
and againſt law; for a condition or limitation annexed to 
an eſtate of land, ought to deſtroy the whole eſtate to which 
it is annexed, and not part of it; and (e) he who enters for 
a condition broke ought to have the ſame eſtate that he had 
when he made the eſtate conditional, 

And Walmeſley Juſtice ſaid, that when an eſtate is given to 
one, it may be defeated wholly by a condition or limitation, 
but the ſame eſtate or any part of it cannot be determined 
as to one, and given in part or in all to another, for that is re- 
pugnant to the rules of law. As if a man makes a leaſe for 
life upon condition, that if he do not pay 20/. that another 
ſhall have the land, this future (/) limitation is void; and in the 
caſe at the bar the donor might have annexed a condition or 
limitation to determine his eſtate; but in this caſe the donor 

intended 
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eſtate ſhall ceaſe during the minority of the heir, that is ut- Perk. ſect. 10g. 
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intended to continue the eſtate-tail, and to ccaſe it as to one, 
and in his life to transfer it to another. If after the ſtat. of 
1 R. 3 and before the ſtat. of 27 II. 8. a man had made a — 366. 
lif in tail, and aſter . . 449. 
feoſfment to the uſe of one for life or in tail, an 360. 
to the uſe of another for life, or in tail, and after to the 
uſe of another in ſee, thoſe in the remainder could not 
make a feoffment or grant of their eftates by the general 
words of the act of the 1 R. 3. for then there would be a frac- 
tion and diviſion of eſtates which the law will not ſuffer : 
And he alſo faid, that the cafe in 5 E. 2. tit. Dower 143. (“ 
of a (a) rent newly created is not againſt his opinion, for (a) pofea. 
there the condition is, that if the grantee die, his heir 130. a. b. 
N. duri | - he ter-t t ſhould Ferk. ſect. 327. 
within age, that during that time the ter-tenant ſhould pe eee 
. — . 58. A. 
be quit of the rent, which he ſaid is good and parcel of 10 Hl. 7. 13. b. 
the quality of the inheritance of that new thing: as in 12 E. 3. Con- 
9 H. 6. 36. a. a man grants common newly created (6) 5 
guandocunque averia ſua ierint, this is modus donationit, and 6 Col. 41. a. 
the grantee ſhall not have common there, but in that man- 8 Co. 17. b. 
mer: but if a man makes a feoffment in fee upon condi- (2) Cro. 
. . { ff. di hi h . . hi h hi Ar. 599 
tion, chat if the feoffee die, his heir within age, that his 1 Roll. 403. 404. 
terly void, for an eſtate of land cannot ſo ceaſe for the rea- = Common 3. 
* - . r. Grant, 5. 
ſons aſoreſaid: and elſo becauſe, if an eſtate of land ſhould Hob. 40. 
ſo ceaſe, veſt, and reveſt, it would be dangerous to the præ- 
cipe of a ſtranger, which inconvenience 1s not in the caſe of 
the rent or common newly created. And Glanville Juſtice 
ſaid, that the caſe of the rent is not to be reſembled to 
land, for a rent newly created may ceafe, but land cannot. 
But note, reader, and obſerve well the ſaid book in (c) 5 E. 2. (0 5 E. 2. 
for there, during the minority of the heir, the writ of dower Dower 143. 

, br * 22. E. 3. 19.2. b. 
was brought againſt the ter-tenant, and not againſt the heir, eb 
which proveth that the eſtate of the rent was not divided, 
for then the writ of dower ſhould be brought againſt the heir, 


although the eſtate of the rent during his minority ceaſes; but 20 E. 4. Qu. 


the writ of dower was brought againſt the ter-tenant, which Impedit. Fitz. 
. i . 63, 65. & Fitz. 

proveth (as I conceive) that for the time the rent newly N'g. 16. 

created per modum conceſianis ceaſed: and note in the ſame 

caſe when the heir came of ſull age, the demandant had 

execution againſt him. And Walmeſley Juſtice ſaid, that if a 


man makes a feoffment in fee of land to the uſe of A. and 


his heirs every Monday, and to the uſe of B. and his heirs 
every Tueſday, and to the uſe of C. and his heirs every Wed- 


. neſday, theſe limitations are void, for we do not find ſuch 


fractions of eſtates in law. And if (d) coparceners do agree «4) 2 Rol. 255- 


to preſent by turns, this is a partition as to the poſſeſſion, but 2 Vent. 39. 


notwithſtanding that they ſhall join in a writ of right. 80 a 


partition that one parcener ſhall have the land from (e) Eaſter (+) Co. Lit. 4. a. 


to the iſt of Aug. in ſeveralty, and that the other ſhall have 16. a. 180. a, 


it from the firſt of Aug. until Eaſter in feveralty, this is good — _ 


as to the poſſeſſion and taking of the profits, but it is no ſeve F. N. B. 62, K. 
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rance of the eſtate of inheritance. And he ſaid, it would be 
ſtrange and againſt reaſon, that this eſtate in the caſe at 
the bar ſhould end in regard to one, and continue in re- 
gard to another, and that Rowland ſhould be dead when one 
ſaw him, and be alive when another ſaw him. (a) an act of 
parliament, or the common law may make an eſtate void 
as to one, and good as to another, but a man by his words 
and the breath of his mouth cannot do it. As if land be 

iven to huſband and wife, and to the heirs of their two 
bodies begotten, and the huſband levieth a fine with pro- 
clamations, and hath ifſue, and dieth; now this fine by 
force of the act of parliament of 32 H. 8. c. 36. ſhall bar 
the iſſue in tail, but ſhall not bind the wife; and ſo in re- 
ſpect to one a good bar, and in reſpect to the other no bar. 
So in a præcipe, if one be (c) vouched, now having regard to 
the demandant, the vouchee is tenant, and a releaſe to him 
is good, but having regard to a ſtranger, he is not tenant, and 
a releaſe to him by a Tanger is void. So if one hath a term 
for years as executor, and ſurrendreth it, now to one reſpect 
the term is extinct, and to another reſpect it is aſſets. 80 
that an act of parliament, or an act of the law may do it 
in divers caſes to ſeveral reſpects, but a man by his words 
cannot do it, viz. make an eſtate czaſe as to one, and con- 
tinue as to another, to make a man half alive, and half-dead, 
as he faid. If one might limit eſtates in land to ceaſe, dur- 
ing the minorities of the heirs, and other perſons to have 
the land during that time, then all wardſhips may be de- 
feated, and great inconveniencies would enſue; and therefore 
he ſaid this manner of ceaſing of eſtates, and of carrying one 
and the ſame eſtate or any part thereof from one to another 
without determination, and namely from one alive to an- 
other alive is impoſſible, and againfc law and reaſon, and in- 
convenient, and he ſaid, that if a man before the ſtatute of 27 
H. 8. had bargained his land for (4 ) money gene:ally, with- 
out theſe words (his heirs) the chancellor would oblige him 
according to conſcience and the intent of the parties in regard 


of the value, to have executed an eſtate in fee, and that 


was ſo long as uſes were things merely in truſt and con- 
fidence, but the (e) uſes ſince the ſtatute are transferred 
and made into an eſtate in the land: and therefore he ſaid, 
that if after the ſtatute he bargains and ſells the land to one 
generally for money, he hath but an eſtate for life. 

And Glanville Juſtice ſaid, that hetwixt the making of the 
ſtatute of 13 E. 1. De donis conditionalibus, and 27 H. 8. 
ſuch proviſo annexed to an eſtate - tail, that it ſhould ceaſe 
as if the tenant in tail was dead, was never ſeen nor 


Y Lit. ſe 108. heard of; and therefore he concluded that it cannot be 


Co, Lit. 8 1. a. 
Cro, Car, 142+ 


done by the law. And fo Littleton concludeth fol. /) 23. 
in the like caſe, that if any action might have been taken 
or 
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or brought upon the ſtatute of Merton, cap. 6. De dominis 


qui maritaverint illos, &c. fi parentes congueruntur, Oc, 
it ſhould be intended ſome time to have been put in ure, 
and therefore he ſaid no action can be brought upon that 
ſtatute, for as much as it was never ſeen nor heard that an 

action was brought upon that ſtatute. And he ſaid, that 
uſes were not within the letter of the ſtatute De danis 
conditionalibus, which ſpeaketh only of lands and tene- 
ments, but are taken within the equity, and therefore 
ought to follow the nature of the land. And before the 
ſtatute of 27 H. 8. the chancellor in the caſe of an uſe, 
judged by imitation of the rules of the common law, and 
according to the nature and quality of the land, as in caſe 
de (a) poſſeſſiane fratris, Borough Engliſh, Gavelkind on the 
part of the mother, &c. and ſo his judgment was by way 
of imitation ; and the makers of all the ſtatutes concerning 
uſes, as 1 R. 3. cap. 5. 4 H. 7. cap. 17. 9 H. 7. cap. 15. 
and all other ſtatutes have made uſes to imitate and reſem- 
ble eſtates in poſſeſſion, and to be guided and directed ac- 
cording to the rules and reaſon of the common law. And 


88 
1 Inſt, 81. b. 


Ante 48. 


4 Co. 22, a. 


(a) 2 And. 146. 
Co. Lit. 23. a. 
Hob. 31. 


he ſaid, that (5) Richill who was a Judge in the time of (3) 2 Anderſ. 


R. 2. and Thirning who was Chief Juſtice of the Common 
pleas in the time of H. 4. intended to have made perpetui- 
ties *, and upon torfeiture of the eſtate- tail of one of their 
ſons to have given the remainder and entry to another, 
but ſuch remainders were utterly void, and againſt the 
law. And for theſe reaſons it was reſolved per totam cu- 
riam (nulla contradicente) that judgment ſhould be given 
againſt the plantiff, and fo it was, as appears before by the 
record. 

[* For the doctrine of perpetuities, ſee the caſes of the 
Duke of Norfolk, &c. in 3 Chanc. Caſes. ] 

[One made a gift in tail determinable on the donee's pay- 
ment of 100/. remainder to B. in tail: tenant in tail, before 
the day of payment, ſuffers a common recovery, and after pays 
not the money ; yet becauſe he was tenant in tail, when he 
ſuffered the 22 all is barred, Pigot on Recov. 136. 1. 
mod. 111.] [And ſee 1 P. Will. 104. 509. 142. 290. and for 
the definition of a perpetuity, fee 2 P. W. 620. Aud ſee 3. 
P. W. 171. And fee 2, Ld, Ray. 778. Comyns, 119.] 
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SHELL E v's Caſe. 


Eaſter Term, Anno 21 Eliz. Rot. 58. 


In the King's Bench. 


E it remembered that heretofore, that is to ſay, 
B in Hilary Term laſt paſt, before the lady the Queen 
at Weſtminſter, came Nicholas Wolfe, by Nicholas Moſley, 
his attorney, and brought in the court of the ſaid lady the 
Queen then there his bill againſt Henry Shelley, Eſq. 
of a plea of treſpaſs, and there are pledges of ſuit, that 
is to ſay, John Doe and Richard Roe, which bill fol- 
loweth in theſe words; that is to ſay, ſſ. Suſſex, ſſ. Nicholas 
Wolte complaineth of Henry Shelley, Eſq. in the cuſtody 
of the Marſhal of the Marſhalſea of the lady the Queen, 
before the lady the Queen herſelf being, of that, that he 
the 7th day of November in the 20th year of the reign 
of the ſaid lady the now Queen of England, with force 
and arms, &c. the cloſe and houſe of him the ſaid Nicholas, 
called Burſamwick, otherwiſe Barhamweek, at Augmer- 
ing in the county aforeſaid, broke and entered, and his 
graſs to the value of 100 marks there lately growing, 
with certain cattle, that is to fay, horſes, oxen, cows, 
hogs, and ſheep, fed, trod down, and conſumed, and other 
harms to him did, againſt the peace of the ſaid lady, the 
now Queen, to the damage of the ſaid Nicholas 100 and 
thereof he bringeth ſuit, &c. And now at this day, that 
is to ſay, Wedneſday next, after 18 days of Faſter in 


this term, until which day the faid Henry Shelley had 


leave to the bill aforeſaid to imparl, and then to anſwer, 
&c. before the lady the nes at Weſtminſter, cometh as 
well the aforeſaid Nicholas Wolfe, by his attorney aforeſaid, 
as the aforeſaid Henry Shelley, by Richard Beſt his attorney, 
and the ſaid Henry doth defend the force and injury when, 
&c. and faith, that he is not thereof guilty, and of this puts 
himſelf upon the country, and the iaid Nicholas likewiſe, 
&c. Therefore a jury thereof is to come before the lady 
the Q. at Weſtmin. upon Friday next after the morrow 
of the Holy Trinity. And who neither, &c. to recognize, 
&c, becauſe as well, &c. Afterwards the proceſs thereof 
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is continued between the parties aforeſaid, of the plea aforſ. 
by jurors put thereof between them in reſpite, before the 
lady the Q. at Weſtm. until the Monday next after 3 weeks 
of Faſter then next following, for default of jurors, &c. At 
which day, before the lady the O. at Weſtm. come the par- 
ties aforeſaid by their attornies alvrefaid, and the jurors of 
the jury aforclaid being called likewiſe come, who to ſay 
the truth of the premiſes, choſen, tried, and ſworn, ſay up- 
on their oath, that long before the time of the treſpaſs ſup- 
poſed to be done, the lord Henry the 8th, late K. of Engl. 
father of the lady the now Q. amongſt other things was 
ſeiſed of the tenem. aſoreſaid with the appurt. in the decla- 
ration aforeſaid above ſpecified, in his demeſne as of fee, in 
the right of his crown of England; and the faid late King 
ſo thereof being ſeiſed, before the time in which, &c. by his 
letters patent with the great ſeal of England ſealed, bearing 
date at Weitm. the 14th day of May, in the 32d year of his 
reign, had given and granted the tenem. aforeſaid with the 
appurt. amongſt other things, to Anne Cobham widow, to 
have and to hold the tenements aforeſaid with the appurt. 
amongſt other things to the ſaid Anne Cobham and her aſ- 
ſigns, tor the term of the life of the faid Anne, rendering there- 
ſore to the ſaid late King, his heirs and ſucceſſors 3ʃ. 25. 
84. ſterling, at the court of Augmentation and Revenue of his 
crown, at the feaſt of St. Mich. the Archangel, yearly to be 
paid; and after the deceaſe of the aforeſaid Anne, the faid 
late King, by his letters patent, willed and granted, that the 
tenements aforeſaid with the appurt. amongſt other things 
ſhould remain to one Edward Shelley, Eſq. and Johan his 
wife, and to the heirs of the bodies of them the ſaid Edw. 
and Johan, between them lawſully to be begotten ; to be 
holden of the aforeſaid late King, his heirs and ſucceſſors, 
by the ſervice of the 20th part of a knight's fee ; and yield- 
ing thereſore yearly to the taid late King, his heirs and ſuc- 
cellors, 34. 25. 8d. ſterling, at the court of Augmentation and 
Revenue of his crown aforeſaid, at the feaſt of St. Mich. the 
Archangel, every year to be paid, for all ſervices and demands 
whatſoever, to the ſaid late N. his heirs and ſucceſſors, any 
ways to be rendered, payed, or done. And if it ſhould 
bappen the ſaid Edward, and Johan his wife, to die with- 
out iſſue of their bodies lawſully by them begotten, then the 
ſaid late King willed and granted by his faid Jetters patent, 
that the tenem. aforeſaid with the appurt. amongſt other 
things ſhould wholly remain to the right heirs of the ſaid 
Edw. Shelley for ever, to be beholden of the aforeſaid late 
K. his heirs and ſucceſſors by the rent and ſervices aſoreſ. for 
all ſervices and demands, as by the ſaid letters patent amongſt 
other things more fully appeareth : by virtue of which gift and 
grant, the ſaid Anne Cobham, into the tenem. aforeſ. with their 
appurt. (amongſt other things) — 88 and was thereof ſeiſed in 
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ker demeſne as of freehold; the remainder thereof in form 
aforeſaid; and the ſaid Anne ſo thereof being ſeiſed, after- 
wards, and before the time in which, &c. that is to ſay, the 
day of in the year of the reign of the ſaid 
late K. Henry the 8th, at Worminghurſt in the ſaid county 
of Suſſex died. After the death of which Anne, the aforeſaid 
Edw. Shelley and Johan his wife into the tenements afore- 
ſaid, with the appurtenances (amongſt other things) entered, 
and were thereof ſeiſed in demeſne as of fee-tail, that is to 
ſay, to them, and the heirs of the body of them the ſaid 
Edward and Johan; the remainder under the ſaid Edward 
and his heirs in form aforeſaid: and ſo thereof being ſeiſed, 
the ſaid Edward and Johan had iſſue of their bodies Henry 
Shelley, father of the aforeſaid Henry Shelley now defendant 
his eldeſt ſon, and Rich. Shelley his ſecond fon ; which Rich. 
Shelley is yet living, and in full life; and that the faid Edw. 
and Johan being thereof fo ſeiſed, the ſaid Johan afterwards, 
and before the time of the treſpaſs aforeſaid died, and the 
aforeſaid Edward her over-lived, and held himſelf in the te- 
nements aforeſaid with the appurtenances, and was thereof 
ſeiſed in his demeſne as of fee-tail z the remainder thereof to 
him and his heirs for ever, as before is ſaid: and the ſaid 
Jurors alſo ſay upon their oath aforeſaid, that the faid Henry 
father of the aforeſaid now defendant had iflue of his body, 
lawfully begotten, Mary Shelley his daughter ; and that the 
ſaid Henry Shelley died in the life of the ſaid Edward his 
father; one Anne, then wife of the ſaid Henry being quick 
and great with child with the aforeſaid Henry Shelley now 
defendant in the declaration named ; and the faid Edward 
Shelley ſo being thereof ſeiſed, afterwards the 25th day of 
Septemb. in the 1ſt and 2d years of the reigns of Philip and 
Mary, late K. and Q. by his indenture ſealed with his ſeal, 
bearing date the ſaid day and year firſt delivered the ſixth 
day of October then next following, made between him the 
ſaid Edward Shelley, by the name of Edward Shelley of Worm- 
inghurſt in the county of Sufſex, Eſq. of the one part, and 
Rich. Cowper and Will. Martin of the other part, the 
tenor of which indenture followeth in theſe words, ſſ. 
« This indenture made the 25th day of Sept. in the 1ſt and 
« 2d years of the reigns of our ſovercign lord and lady Phi- 
lip and Mary, by the grace of God K. and Q. of England, 
„France, Neapolis, Jeruſalem, and Ireland, defenders of the 
faith, Princes of Spain and Cicil, Archdukes of Auſtrich, 
«*« Dukes of Millain, Burgundy,and Brabant, Earls of Harſpurg, 
4 Flander's and Tirol; between Edward Shelley of Worming- 
«© hurſt in the co. of Suſſex, Eſq. of the one party, and R. Cow- 
* per and Will. Martin of the other party, witneſſeth, that it is 
« tully covenanted, granted, condeſcended, and agreed between 
the ſaid parties in manner and form following: that is to ſay, 
* firſt the ſaid Ed. Shelley, for and upon divers great and ur- 
gent cauſes and con ſiderat. him moving, doth covenant, grant, 
„ condeſcend, 
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« condeſcend, promiſe, and agree, for him, his heirs, and 
« executors, to and with the faid Richard Cowper, and 
« William Martin, and their executors, by theſe preſents, 
&« that he the ſaid Edward Sheliey ſhall permit, cauſe, and 
« ſuffer the faid Richard Cowper and William Martin, or 
« the ſurvivor of them, at the proper coſts and charges of 
© him the ſaid Edward Shelley, his heirs, executors, admi- 
* niſtrators or aſſigns, on this fide the feaſt of All Saints, 
& next enſuing the date of theſe preſents, to recover againſt 
e him the ſaid Edward, his heirs or aſſigns, by writ of en- 
& trie Sur diſſeiſin en le pot, the manors of Worminghurſt, 
« Barhamwicke, and Fyndon, wich the appurtenances in the 
& ſaid county of Suſſex, and all other his lands, tenements, 
&« poſſeſſions, and hereditaments, with the appurtenances, 
« ſet, lying, and being in Fyndon, Worminghurſt, Barham- 
« wicke, Patching, Eaſtangmering, Weſtangmering, Wygen- 
& holt, Sterington, Waſhington, Aſhington, Greneſted, Aſh- 
„ hurſt, Stening, Wiſton, 'Thackham, and Shipley, in the 
« ſaid county, except only the manors of Sillington and Cob- 
eden, with the appurtenances in the ſaid county, and ex- 
* cept alſo all thoſe lands, tenements, and hereditaments, 
« called or known by the names of Cobden, Pullets Friſes, 
& and Palmerſhcomb, with all and fingular their appurte- 
% nances. And the ſaid Edward Shelley covenanteth, grant- 
eth, and promiſeth by theſe preſents to and with the ſaid 
„Richard Cowper and William Martin, that at the time of 
te the ſaid writ of entry brought againſt him of the premiſes, 
sand at the time of the ſaid recovery had, he the ſaid Ed- 
& ward ſhall be ſole tenant of the freehold, of all and ſin- 
« gular the ſaid manors and premiſes (except before except- 
« ed) and that the ſaid writ ſhall be brought and purſued 
e againſt him the ſaid Edward Shelley, of all and ſingular the 
* ſaid manors and premiſes (except before excepted) by the 
name of the manors of Worminghurſt, Barhamwicke 
and Fyndon, with the appurtenances, and by the name of 
6 30 meaſes, 10 toſts, one watermill, two colver-houſes, 30 
& gardens, 400 acres of land, 60 acres. of meadow, 400 
* acres of paſture, 120 acres of wood, 500 acres of furzes 
and heath, and 81. 10s. of rent, with the appurtenances 
„ in Fyndon, Worminghurſt, Barhamwicke, Patching, 
© Eaſtangmering, Weſtangmering, Wigenholt, Stering- 
ton, Waſhington, Aſhington, Greneſted, Aſhhurſt, 
“ Stening, Wiſton, Thackham, and Shipley, and of 
the advowſon of the church of Worminghurſt, and 
« that the ſaid recovery had of all and ſingular the 
6 premiſes, ſhall be ſuffered and had to the uſes, pro- 
fits, behoofs, and intents hereafter ſpecified and de- 
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et clared, and to none other uſe or intent, that is to ſay, 
de of the ſaid manor of Fyndon, with the appurtenances, ex- 
te cept the park of Fyndon, and except allo all thoſe lands, 
&« tenemetits, and hereditaments in Fyndon aforeſaid, 
&« called or known by the name of the Park of Fyndon, 
* the ſaid recovery thereof ſhall ſtand and be to the only 
« uſe profit; and behoof of him the ſaid Edward Shelley, 
i „ and of the heirs males of his body lawfully begotten, 
4 « and for lack of ſuch iſſue, to the ule, profit, and behoof 

te of the heirs males of the body of John Shelley, EIq. 
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f ce ſometime of Michel Grove, deceaſed, father to the ſaid 
| « Edward Shelley, and of the heirs males of the body of 
| « the ſaid heirs males lawfully begotten, and for lack of 
© ſuch iſſues, to the uſe and behoof of the right heirs 
& of the ſaid Edward Shelley for ever, and of the ſaid 
&« manors of Worminghurſt and Barhamwicke with the 
„ appurtenances, and of the ſaid park of Fynden, and of 
« all the ſaid lands, tenements, and hereditaments, called 
or known by the name of the Park of Fyndon,, and of 
all and ſingular other the premiſes with the appurte- 
© nances compriſed or to be comprited in the ſaid writ of 
&« entry, and in the ſaid recovery. It is granted, conde- 
„ ſcended, and agreed between the faid parties, and the 
« ſaid Edward Shelley covenanteth and granteth, that the 
& ſaid recovery thereof ſhall be ſuffered and had to the only 
* uſe, profit, and behoof of him the faid Edward Shelley, 
„and of his aſſigns, for and during the term of the lite 
% natural of the ſ:id Edward Shelley, without impeach- 
© ment of or for any manner of waſte; and after the de- 
& ceaſe of the ſaid Edward Shelley, then to the only ule, 
*« profit, and behoof of John Cartel and John Apfley of 
„ Thackham, Eſqrs. and Edw. Darkenolde of Slynfold, in 
„ the ſaid county of Suſſex, yeoman, and of their execu- 
* tors and aſſigns, for and during the term of twenty and 
& four years next enſuing, after the deceaſe of the ſaid Edw. 
„ Shelley, and after the four and twenty years ended, then to 
c the only uſe, profit and behoof of the heirs males of the 
* body of the ſaid Edward Shelley lawfully begotten, and 
*© of the heirs males of the body of the ſaid heirs males law- 
te fully begotten, and for lack of ſuch iſſue, then to the uſe, 
« profit, and behoof of the heirs males of the body of the 
* faid John Shelley, ſometime of Michel Grove, Eſq. de- 
« ceaſed, father unto the ſaid Edward Shelley, and to the 
« heirs males of the body of the ſaid heirs males laſt he- 
&« fore rehearſed lawfully begotten, and for lack of ſuch 
« 1fiue, to the uſe, profit, and behoof of the right heirs 
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©« ward Shelley further covenanteth, promiſeth, and grant- 
« eth, to and with the ſaid Richard Cowper, and William 
« Martin, that he the fame Edw. Shelley ſhall and will from 
« time to time do, ſuffer, procure, make, and knowledge, 
©« and cauſe to be had, done, ſuffered, procured, made, and 
&« knowledged at his own proper coſts and charges, all and 
e every ſuch act and acts, thing and things, as ſhall be deviſ- 
© ed or adviſed by the ſaid Richard Cowper and William 
&«& Martin, or the ſurvivor of them, as well for the ſaid recove- 
ce ry to be perfectly, ſurely, and Jawfully had and executed 
& of all and ſingular the ſaid manors, lands, tenements, and 
“ hereditaments with the appuitenavces by the ſaid Richard 
Co per and William Martin, to the uſes, purpoſes, and 
« jntents in theſe indentures ſpecifhed, declared and contain- 
ed]; as alſo for the further ſurety, eſtabliſhment, execution, 
« perfeCting, and continuance of all and every the ſaid uſes, 
<« eſtates, and other the premiſes, to be and go according to 
© to the covenants, promiſes, articles, and agreements in 
e theſe preſent indentures contained. In witneſs whereof the 
ce parties aboveſaid to the preſent indentures interchangeably 
& have ſet their ſeals, the day and year firſt aboveſaid.“ 

And the Jurors aforeſaid ſurther ſay upon their oath, that 
the tenements aforeſaid in the indenture aforeſaid excepted, 
are not the lands and tenements in the declaration aboveſaid 
ſpecified : and that the aforeſaid Edward Shelley ſo being 
thereof ſeiſed, the aforeſaid Richard Cowper and William 
Martin the 20th day of Sept. in the firſt and ſecond year of 
the reigns of the ſaid late King and Queen aboveſaid, out of 
the court of the ſaid late King and Queen of their Chancery 
at Weſtminſter in the county of Middleſex ſued forth a writ 
of the ſaid late King and Queen, to the then Sheriff of Suſſex 
directed, againſt the ſaid Edward Shelley: by which writ it 
was commanded the ſaid Sheriff of Suſſex, that he command 
the aforeſaid Edward Shelley that juſtly and without delay he 
render to the aforeſaid Richard Cowper and William Martin, 
the manors of Worminghurſt, Barhamwicke, and Fyndon 
with the appurtenances, as allo 30 meſſuages, 10 toſts, one 
water-mill, two dove-houſes, 30 gardens, 400 acres cf 
land, 60 acres of meadow, 400 acres of paſture, 120 
acres of wood, 500 acres of furzes and heath; and $1. 10s. 
rent, with the appurtenances in Fyndon, Worminghurſt, 
Barhamwicke, Patching, Litangmering, Weſtangmering, 
Wighenhoit, Sterington, Aſhington, Greneſted, Aſhurſt, Ste- 
ning, Weſton, Thackham and Shipley, and alſo the advow- 
ſon of the church of Warminghurſt, which he claimeth to 
be his right and inheritance; and in which the faid Edw. 
had not entry, but aſter a diſſciſ. which H. Hunt thereof un- 
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juſtly and without judgm. did to the aſoreſ. Richard and William 
within 30 years, then laſt paſt, as they ſaid ; and whereupon 
they complained, that the aforeſaid Edward them deforced, Ke. 
and unleſs he ſhould do it; and the aforeſaid Richard and William 
him the ſaid Sheriff ſecured, for the proſecuting of their claim; 
then he ſummon the aforeſaid Edward, that he before the Juſ- 
tices of the the ſaid late King and Queen at Weſtminſter, in 8 days 
of St. Michael then next enſuing, to ſhew wherefore he had not 
done it, and to have there the ſummoners and the writ aforeſaid ; 
at which 8 days after St. Michael, before the Juttices of the ſaid 
late King and Queen, come the aforeſaid Richard Cowper and 
William Martin, by John Biſh their attorney ; and the Sheriff, 
that is to ſay, Thomas Saunders, Kut. returned that Richard and 
William found to the ſaid Sheriff pledges for proſecuting, that is 
to ſay, John Noe and Richard Roe, and that the aforeſaid Ed- 
ward was ſummoned by John Den and Richard Fen. And the 
ſaid Edward Shelley, according to his ſummons aforeſaid, to him 
in form aforeſaid made, by Thomas Ingler his attorney, came; 
and upon this the aforeſaid Richard Cowper aud William Martin, 
by their attorney aforeſaid, demanded agairſt the aforeſaid Ed- 
ward Shelley, the manors of Worminghurſt, Barhamwicke and 
Fyndon, with the appurtenances, as alſo zo meſſuages, 10 tofts, 
one water-mill, 2 dove-houſes, zo gardens, 400 acres of land, 
60 acres of meadow, 400 acres of paſture, 120 acres of wood, 
g oo acres of furz and heath, and 8 pounds io ſhillings rent, with 
the appurtenances in Fyndon, Worminghurſt, Barbamwicke, 
Patching, Eſtangmering, Weſtangmering, Wigenholt, Stering- 
ton, Waſhington, Aſhington, Greneſted, Aſhurſt, Stening, Wil- 
ton, Thackham, and Shipley, as alſo the advowſon of the church 
of Worminghurſt, as his right and inheritance, and in which the 
ſaid Edward had not entry, but after a diſſeiſn which Hugh Hunt 
unjuſtly and without judgment did to the aforeſaid Richard and 
William, within zo years then laſt paſt, &ec and whereupon they 
ſaid, that they themſelves were ſeiſed of the manors, tenements 
and rents aforeſaid, with the appurtenances, in their demeſne as 
of fee and right, and alſo of the advowſon of the church aforeſaid, 
as of fee and right in time of peace, in the time of the ſaid late 
King and Queen, taking the profits thereof to the value, &c. 
and in which, &c. and thereupon brought ſuit, &c. And the ſaid 
Edward, by the aforeſaid Thomas Ingler his attorney, cometh 
and defendeth his right when, &c. and voucheth thereof to 
warranty Henry Siliborn, who preſent here in his proper per- 
ſon in court, freely the manors, and tenements, and rents a- 
foreſaid, to him doth warrant, &c. And upon that the afore- 
ſaid, Richard and William demanded againſt him the ſaid Henry, 
tenant by his warranty, the manors, tenements, and rents 
aforeſaid, with the appurtenances, and the advowſon afore- 
ſaid in form aforeſaid: and whereupon they ſaid, that they 
themſelves were ſeiſed of the manors, tenements, and rents 
aforeſaid, with their appurtenances, in their demeſne as 
of fee and right, and alſo of the advowſon aforeſaid, as 
of fee and right in time of peace, in the time of the ſaid 
late 
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late K. and Q. taking thereof the profits to the value, &c. and 
in which, &c. and thereof brought ſuit, &c. And the aforeſaid 
Henry, tenant by his warrantry, defended his right when, &C. 
and faid, that the aforeſ, Hugh did not diſſeiſe the aforeſ. Richard 
and William of the manors, tenements, and rents aforeſ. with the 
appurtenan. and alſo of the advowſon aforeſ. as the ſaid Richard 
and William by their writ and declaration above ſuppoſed. And 
of this he put himſelf upon the country, &c. And the aforeſaid 
Richard and William prayed leave ro imparl, and had it, &c. 
And afterwards the ſaid Rich. and William returned back hither 
into court the ſame term, by their attorney aforeſ. and the aforel, 
Henry, although ſolemnly called, did not return, but in con- 
tempt of the court departed and made default. Therefore it was 
conſidered by the court, in the aforef. 8 days of St Michael, that 
the ſaid Richard and William ſhould recover their ſciſin againſt 
the aforeſ. Edward, of the manors, tenements and rents aforeſ. 
with the appurtenances, and alſb of the advowſon aforeſ. And 
that the ſaid Edward ſhould have of the lands of the ſaid Henry, 
to the value, &c. and the ſaid Henry ſhould be in mercy, &c. And 
upon this, immediately the aforeſ. Rich. Cowper and Will. Mar- 
tin, in the aforeſaid court, prayed the writ of the lord and lady the 
King and Queen, to the then Sheriff of Suſſex to be directed, to give 
them full ſeiſin of the manors, tenements, and rents aforeſ. with 
the appurtenances, and alſo of the advowſon aforef. and the writ 
was granted unto them, bearing date the gth day of October, in 
the firſt and ſecond years of the reigns of ihe aforeſ. late King 
and Queen Philip and Mary aboveſaid, returnable here from the 
day of St. Michael in one month then next following : and fur- 
ther the ſaid jurors ſay upon their oath aforeſaid, that the tene- 
ments aforeſ. called Barhamwicke, in the declaration aforeſ. 
ſpecified, and the tenement aforeſaid called Barhamwick, in the 
record of the recovery aforeſaid above mentioned, are one and the 
ſame tenements, and not others, nor divers; and that the recove- 
ry aforeſaid was for the uſes and intentions in the aforeſaid In- 
denture ſpecified ; and that the ſaid Edward Shelley died the gth 
day of October, in the firſt and ſecond years of the reign of the 
ſaid late King and Queen, between the hours of 5 and 6 in the 
afternoon of the ſame day; aod that afterwards, * is to ſay, 
the 19th day of October then next following, the then Sheriff of 
the ſaid county of Suſſex, that is to ſay, Thomas Saunders, Kut. 
by virtue of the writ aforeſaid, gave full ſeiſin to the aforeſaid 
Richard Cowper and William Martin, of the manors, tenements 
and rents aforeſaid, with the appurtenances, and alſo of the ad- 
vowſon aforeſaid. And further, the aforeſaid jurors ſay upon 
their oath aforeſaid, that one Rich. Belchamber, at the aforeſ. 
time of the death of the aforeſ. Edward, and at the time of the 
recovery aforeſ, and the execution thereof, and long before the 
bringing of the aforeſaid writ of entry Sur diſciſis en le poſt, was 
tenant of the tenements aforeſaid, and poſſeſſed of the tenements 
aforeſaid in the declaration aforeſaid ſpecified, for the term of di- 
vers years then to come, by reaſon of a demiſe thereof made to the 
atoreſaid Richard Belchamber, by the aforeſaid Edward Shelley, 
long before the bringing of the aforeſaid writ of entry Sur % 
Je'/in en le poſt, And afterwards, that is to ſay, the 4th day 


of Decemb. in the firſt and ſecond years of the reigns of the ſaid 
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late King and Queen, the aforeſaid Henry Shelley, the now 
defendant, was born of the ſaid Anne his mother, late the 
wife of the aforeſ. Henry Shelley, father of the ſaid Henry 
defendant, which ſaid Henry the father was the eldeſt fon 
of the aforeſaid Edw. Shelley. And that the aforefaid Mar 

Shelley was then alive, and in full life. And that the aforel. 
Richard Shelley afterwards, after the expiration of the ſaid 
term of years, demiſed to the aſoreſ. Rich. Belchamber, by 
the aforeſ. Edw. Shelley, as before is ſaid, that is to ſay, the 
gth Day of Octob. in the 20th year of the reign of the ſaid 
lady the now Queen, at Augmering aforeſ. into the tene- 
ments aforeſ. in the declartion aforeſ. ſpecified, entered, and 
then and there demiſed the tenements aforef. in the de- 
claration mentioned, to the aforeſ. Nicholas Wolfe ; to have 
and to hold to the ſaid Nicholas and his aſſigns, from the 
feaſt of St. Michael the Archangel then laſt paſt, until the 
end and term of 21 years from thence next following fully 
to be completed. By virtue of which demiſe, the ſaid Ni- 
cholas into the tenements aſoreſ. with the appurtenances 
entered, and was thereof poſſeſſed, until the aforel. Hen. Shel- 
ley now defendant, the aforeſaid 7th day of Novemb. in the 
ſaid 20th year of the reign of the ſaid lady the now Queen 
aforeſ. with force and arms, &c. the cloſe and houſe aloreſ. 
brake and entered, and the graſs aforeſ. with his cattle was 
eaten, trodden down, and conſumed, in manner and form as 
the aforeſ. Nicholas above againſt him hath declared. And 


+ they pray the advice of the court of the lady the Queen 
here; and if upon the whole matter aforeſaid found, it ſhall * 


ſeem to the court of the lady the Queen here, that the 
entry of the aforeſ. Henry, into the tenements aforeſ. with 
the appurtenances, upon the poſſeſſion of the ſaid Nicholas, 
be a good and lawful entry in law, then the ſaid jurors ſay 
upon their oath, that the aforeſ. Henry is not guilty of the 
treſpaſs aforeſaid, in manner and form as the ſaid Nicholas 
Wolfe, now plaintiff, above in plcading hath alledged ; and 
if upon the whole matter aſoreſ. it ſhall feem to the court 
of the Queen here, that the entry of the aforeſaid Henry 
Shelley now defendant, into the tenements aforeſ. with the 
appurtenances, upon the poſſeſſion of the aforeſ. Nicholas be 
not a good and lawful entry in law, then the ſurors ſay up- 
on their oath, that the aforeſ. Hen. Shel ey now defendant, 
is guilty of the treſpaſs aforeſ. in manner and form as the 
aſoreſ. Nicholas Wolfe above againſt him complaineth; and 
they aſſeſs the damages of the ſaid Nicholas, by occaſion of 
that treſpaſs, above his coſts and charges by him about his 
ſuit in this part exended to 20 ſhillings, and for his coſts 
and charges to 40 ſhillings. And becauſe the court of the 
lady the Q. here, of giving their judgment thereof are not 
yet adviſed, day is given to the parties aforeſaid until the 
morrow of the Holy Trinity, to hear their judgment thereof, 
becauſe the court of the lady the Q. here thereof are not yet, &c. 

At 


= 
1 

* 
U 
% 
ö 

7 


Pleadings in SHELLEY's Caſe. 


At which day before the lady the Queen at Weſtminſter come 
the parties aforeſaid, by their attornies aforeſaid ; and becauſe 
the court of the lady the Queen here of giving their judg- 
ment are not yet adviſed of and upon the premiſes, day is given 
to the parties aforeſaid, before the lady the Queen at Welt- 
minſter, until Monday next after 8 days of St. Michael, to 
1 5 hear their judgment thereof, becauſe the court of the lady the 
1 here thereof are not yet, & c. At which day before the lady the 
"I Queen at Weſtminſter, come the parties aforeſaid, by their 
10 attornies aforeſhid; and becauſe the court of the lady the 
| Queen here are not yet adviſed of giving their judgment of 
and upon the premiſes, day thereof is given to the parties a- 
fo:eſid!, before the lady the Queen at Weſtminſter, until 
| Monday next after 15 days of St. Hilary, to hear their judg- 
3 ment thereof, &c. becauſe the court of the lady the Queen 
1 here thereof are not yet, &c. At which day before the lady the 
Queen at Weſtminſter, come the parties aforeſaid, by their 
attornies aforeſaid; and becauſe the court of the lady the 
Queen here of giving their judgment of and upon the 
premiſes are not yet adviſed, day 1s given to the parties afore- 
ſaid, before the lady the Queen at Weſtminſter, until Wed- 
ne{day next after 15 days of Eaſter, to hear their judgment 
ther2of, &c. becauſe the court of the lady the Q. here there- 
of are not yet &, At which day before the lady the Queen 
at Weſtminſter, come the parties aforeſaid, by their attornies 
aforeſaid ; and becauſe the court of the lady the Queen of 
giving their judgment of and upon the premiſes are not yet ad- 
viſed, day is given to the parties aforeſaid, before the lady the 
Queen at Weſtminſter, until Friday next after the morrow of 
the Holy Trinity, to hear their judgment thereof, becauſe 
the court of the lady the Queen here thereof are rot yet, &c. At 
which day before the lady the Queen at Weſtminſter, come 
the parties aforeſaid, by their attornies aforeſaid (a) Up- 
on which being ſeen, and by the court of the lady the Queen 
here, all and ſingular the premiſes fully underſtood, and 
mature deliberation thereof being had, for that it ſeemeth to 
of the court of the ſaid lady the Qucen here upon the whole 
4 matter aforeſaid, in form aforeſaid found, that the aforeſaid 
"2 entry of the aforeſaid Hen. Shelley now defendant, into the 
tenements aforeſaid, with the appurtenances, upon the poſſeſ- 
ſion of the ſaid Nicholas, is a good and lawful entry in law; 
theretore it is conſidered, that the aforeſaid Nicholas Wolfe 
take nothing by his bill aforeſaid, but for his falſe clamour be 
in me'cy; and the aforeſaid, Henry Shelley go tnereof with- 
out day, &c. 
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1 Anderſ. 69. 


Part I. 


SHELLEY's Caſe. 
Trin. Term, 23 Eliz. in C. B. 


Icholas Wolfe brought an Ejection- firme of certain 
land in B. in the county of Suſſex, againſt Henry 


nk. Cent. 249. Shelley, Eſq. defendant, and declared on a leaſe by Richard 


Shelley, Eſq. to which the defendant pleaded, not guilty. 
And a ſpecial verdict was found to the effect following, viz. 
that Edward Shelley and Joan his wife were ſeiſed of the 
manor of Barhamwick, whereof the ſaid land, wherein the 
ſaid ejectment was ſuppoſed, was and is parcel, in ſpecial tail, 
that is to ſay, to them and to the heirs of their two bodies law- 
fully begotten, and ſhews how, the remainder to the ſaid Ed- 
ward and his heirs; and it was further found that the ſaid Ed- 
ward and Joan had iſſue Henry their eldeſt ſon, and the ſaid 
Richard their younger ſon, and afterwards the ſaid Joan died, 
and the ſaid Henry having iſſue Mary yet living, died 
in the life of the ſaid Edward, his wife . big with child 
of the ſaid Henry the now defendant. And afterwards the 
ſaid Edward — by indenture bearing date the 25th of 
September in the firſt and ſecond year of the late King 
and Queen Philip and Mary, and firſt delivered the ſixth 
day of October following, did covenant with Cowper and 
Martin to ſuffer a recovery of the ſaid manor amongſt 
other things; and that the faid recovery ſhould be to the 
uſe of the ſaid Edw. Shelley for the term of his liſe, 
without impeachment of waſte; and after his deceaſe to 
the uſe of Mr. Caril and others for 24 years, and after 
the ſaid 24 years ended, then to the uſe the heirs males of 
the body of the ſaid Edw. Shelley lawfully begotten, and of 
the heirs males of the Body of ſuch heirs males lawfully 
begotten; and for default of ſuch iſſue, to the uſe of the 
heirs males of the body of John Shelley of Michel Grove, &c. 
It was alſo found that the ſaid Edw, Shelley the gth day of 
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Part J. SHELLEY'S Caſe. 
October, being the firſt day of the term, between the hours 


of (a) five and fix in the morning died, and afterwards the 
recovery paſſed the fame day with a voucher over, and im- 
mediately after judgment given, an Habere facias ſerſinam 
was awarded, the wife of the ſaid Henry Shelley being at 
that time great with child with the defendant. And atter- 
wards, that is to ſay the 19th day of October next following the 
recovery was executed; and afterwards, the fourth day of 
December then next following, the wife of the ſaid Henry 
was delivered of the ſaid Henry now detendant.. And it was 
likewiſe found that the faid manor was in leaſe ſor years at 
the time of the ſaid judgment and recovery, by force of a 
leaſe made long before the original writ purchaſed, upon 
which the ſaid recovery was had: and that the ſaid Richard 
Shelley, ſecond ſon of the ſaid Edward Shelley, and uncle 
to the ſaid deſendant, entered, and made a leaſe to the ſaid 
Nicholas Wolfe now pl. in the Ejectione firmæ; and that 
the ſaid Henry Shelly the defendant entered upon the faid 
Nicholas Wolfe and did eject him. And upon the whole 
matter aforeſaid the Jurors pray the advice and judgment of 
the court, if the entery of the ſaid Henry the defendant 
was lawful or not; and if by the judgment of the court, 
the entry of the ſaid Henry ſhould be deemed unlawful, 
then the jury found that the defendant was guilty, and 
aſleſſed damages: and if the entery of the defendant ſhould 
be deemed by the court to be lawful, then they ſound for the 
defendant that he was not guilty, &c. 


This caſe was divided into four principall queſtions : 
of which, 

1. The firſt was, if (5) tenant in tail ſuffers a common 
recovery with a voucher over, and dies before execution, if 
execution may be ſued againſt the iſſue in tail. 

2. The ſecond, if tenant in tail makes a leaſe for years, 
and afterwards ſuffers a common recovery, if the reverſion be 
preſently by judgment of law in the recoveror before any 
execution ſued. 

3. The third, if tenant in tail having iſſue two ſons, and 
the elder dies in the life-time of his father, his wife prive- 
ment enſeint with a ſon, and then tenant in tail ſuffers a com- 
mon recovery to the uſe of himſelf for term of his life, and 
aſter his death to the uſe of A. and C. for 24 years, and after 
to the uſe of the heirs males of his body lawfully begotten, 
and of the heirs males of the body of ſuch heirs males law- 
fully begotten, and preſently after judgment an Habere ſatias 


ſeiſinam is awarded, and before the execution, that is to ſay, 


between hve and fix in the mcrning of the ſame day, in 
which 
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SHELLEY?'s Caſe. Part J. 


which the recovery was ſuffered, tenant in tail dies, and after 
his death and before the birth of the ſon of the elder fon, the 
recovery 1s executed, by force whereof Richard the uncle en- 
ters, and after the fon of the elder fon is born, if his entry 
upon the uncle be lawful or not. 

4. The fourth and laſt point, if the uncle in this cafe may 
take as a (a) purchaſer, for as much as the elder fon had a 
daughter which was heir general and right heir of Edward 
Shelley, at the time of the execution of the recovery. And 
this cale was argued by (b) Anderſon the Queen's Serjeant, 
and Gawdy and Fenner Serjeants for the pl. and by Popham 
dolicitor- general, Cowper and Coke for the def. 

And as to the firſt point, the plaintiff's counſel argued, that 
(e) execution might be ſued againſt the iſſue in tail, and their 
principal reaſon was, becauſe the judgment given againſt the 
tenant in tail, and the judgment for the tenant in tail to have 
in value againſt the vouchee, bound the right of the eſtate tail, 
and the iſſue in tail ſhall not avoid it by the ſtatute de dorms 
conditionalibus, becauſe the law adjudgeth that in reſpect of 
the intended recompence the iſſue in tail was not prejudiced : 
as if tenant in tail grant a rent for the releaſe of one who 
hath a right to the land, it ſhall bind the ifive in tail, becauſ 
it is for the benefit of the iſſue, and ſo not reſtrained by thr 
ſaid aQ, as it is agreed in (d) 44 E. 3. 21. b. Octavian Lurn:- 
bard's caſe. And if the recovery, upon which execution 1s 
had in the life of the tenant in tail, ſhall not be a bar to the 
iſſue, it would be miſchievous and a great impeachment to 
common aſſurances of lands. And ſurther it was faid, that 
the right of the eſtate-tail was bound by the judgment and 
not by the execution; for if the rigbt of the eftate-tail was 
not bound by the (e) judgment, it could not be bound or 
barred by the execution had afterwards. 

Asto the ſecond point, they conceived, that it was not any 
queſtion, but that the recoverors had not the reverſion pre- 
ſently by the (/) judgment, notwithſtanding the lands were 
in leaſe ſor years; for they ſaid that the judgment was, that 
the demandant ſhould recover ſeifin of the land which was 
but executory, and could not be executed until execution, en- 
try, or claim. As if a common or reverfion, or any other 
thing which lieth in grant be granted upon condition, if the 
condition be broken, the thing granted is not in the grantor 
before cluim, for it was ſaid, that when a man may enter, or 
claim, the Jaw will not adjudge him in poſſeſſion until (g) en- 
try or claim, 

As to (h) the third point, which was the great doubt of the 
caſe, they argued, that the ſaid Richard the unc'e was in by 
purchaſe, & ex conſeguenti the entry of the defendant vpon him 
was not lawful ; and this in effect was their principal reaſon : 
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SuzkLLEx's Caſe. 


part 1. 


Argument, That which originally veſts in the heir, and 
was not in the anceſtor, velts in the heir by purchaſe. 


But this uſe (a) originally veſted in Richard Shelley, and 
never was veſted in Edward Shelley. 
And therefore the uſe veſted in Richard Shelley by pur- 
chaſe. | 

Tnat the uſe never veſted in Edward Shelley they ſaid was 
manifeſt, for before the recovery executed no (5) uſe could 


be raiſed, for the uſe ought to be raiſed out of the eſtate of 


the recoverors, but the recovery was not executed in the life 
of Edward Shelley, and therefore no uſe could rife during his 
life. And Anderſon ſerjeant ſaid, it was impoſſible that 
Richard Shelley ſhould be in by deſcent, becauſe no right, 
title, action, uſe, or other thing touching the uſes limited by 
the ſaid indentures did deſcend to Richard, but only a thing 
intended to him, which intent in his life received no perfec- 
tion ; and therefore this caſe was not like any caſe where a 
right, title, action, uſe, or other thing deſcendeth from the 
anceſtor to the heir, but is like the caſe in (c)5 E. 4. G. a. where 
the wife conſents to a raviſher, having iffue a daughter, the 
daughter enters by the ſtatute of (4) 6 R. 2. a ſon is afterwards 
born, he ſhall never deveſt it, for it veſted in the daughter by 
purchaſe ; ſo is the caſe agreed in 9 H. 7. 25. a. If a leaſe be 
made to one for life, the remainder to the right heirs of J. S. 
if J. S. dies having a daughter, his wife with child with a 
ſon, the daughter claims it by purchaſe, and therefore the ſon 
born after ſhall never deveſt it; but they relied principally 
upon the caſe (e) in 9g H. 7. 25. a. that if a condition deſcends 
to the daughter, and the enters for the condition hroken, the 
ſon born afterwards ſhall never enter upon her, and yet there 
ſhe is in by deſcent, and the title of her entry, that is to ſay, 
the condition ſhe hath as heir : and yet becauſe ſhe was the 
firſt in whom it veſted, the ſon born after ſhall not deveſt it, 
which is a ſtronger caſe than our caſe at the bar. 

And further it was faid by the plainuff's counſel, that al- 
though the recovery had been executed in the life of Edward 
Shelley, yet ought the heir male to take by purchaſe ; 
for they ſaid, that the manner of the limitation of the uſes is 
to be obſerved in this cafe, which is firſt to Edward Shelley for 
the term of his life, and after his death to the uſe of others for the 
term of 24 years, and after the 24 years ended, then to the 
uſe of the heirs males of the body of the {aid Edward Shelley 
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SRH ETI LE 's Caſe. Part I. 


lawfu'ly begotten, and of the heirs (a) males of the body of 
the ſaid heirs males lawfully begotten ; in which caſe they 
ſaid, that if the heirs males of the body of Edward Shelley 
ſhould be words of limitation, then the ſubſequent words, viz. 
and of the heirs males of the body of the faid heirs males law- 
fully begotten, would be void: for words of limitation cannot 
be added and joined to words of limitation, but to words of 


purchaſe. And they ſaid, that foraſmuch as thoſe words, heirs 


males of the body of Edward Shelley might be words of pur- 
chaſe, that in this cafe the law will conſtrue and take them as 
words of purchaſe, for otherwiſe the ſaid fubſequent words, 
wr of the heirs males of their bodies) would be void. And 
uch (6) conſtruction is always to be made (of a deed) that all 
the words (if poſſible) agreeable to reaſon and conformable to 
law, may take effect according to the intent of the parties 
without rejecting of any, or by any conſtruction to make 
them void. And therefore Anderſon put this cafe, if a 
man makes a feoffment in fee, to the uſe of himſelf for 
life, and after his deceaſe to the uſe of his heirs, in this 
caſe the fee ſimple is executed; but in the ſame caſe, it 
the limitation be to the uſe of himſelf for life, and after 
his deceaſe to the uſe of his heirs, and of their heirs fe- 
males of their bodies, in this caſe theſe words (his heirs) 
are words of purchaſe, and not of limitation, for then the 
ſubſequent words (and of their heirs females of their bo- 
dies) would be void. So they concluded this point, firſt that 
no uſe could riſe until execution ſued, no execution was 


ſued in the life of Edward Shelley, and then it firſt veſted 


in Richard as a purchaſer before the ſon of the elder ſon 
was born: and for the latter reaſon, admitting the reco- 
very had been executed, notwithſtanding the heirs males 
of the body of Edward Sheiley ſhould take by purchaſe, and 
ſo guacunque via data, they concluded, that the uſe firſt ſettled 
in Richard Shelley as a mere purchaſer. And (c) as to the 
latter point, which in effect (admitting, as hath been ſaid, that 
the ſaid words were words of purchaſe) was, that aleaſe for life 
is made to A. the remainder to the heirs males of the body of 
Edward Shelley, if in this caſe Richard may take this eſtate- 
tail by purchaſe as heir male, notwithſtanding his elder bro- 
ther had iſſue a daughter which is living, and who was his 
heir general ; they faid there was no difference as to that, 
where an eſtate-tail is limited by gift executed, and when by 
way of remainder, nor when the heir male of the body claims by 
deſcent, nor when by purchaſe; for if an eſtate had been made 
to Edward Shelley, and to the heirs males of his body, in — 

cale 


Part I. SHELLEY's Caſe. 


caſe Richard Shelley without doubt ſhould have had the land 
by deſcent, and that by a conſtruction on the ſtatute de donts con- 
ditionalibus to fulfi) the mind and intent of the donor. 

And fo it is, if I give lands to a man and to his heirs fe- 
males, and the donee hath iſſue male and female, although the 
female be not heir general, yet ſhe is heir ſpecial to claim per 
formam deni. And this was in effect the ſubſtance of the 
three arguments publiſhed and delivered at large on the plain- 
tiff's part before the Juſtices of the Queen's Bench in Hil. and 
Eaſt. terms, in the 23d year of the reign of Q. Eliz. And on 
the defendant's part 1t was argued contrary. As to the (a) 
firſt point, it was argued, that execution could not be ſued a- 
gainſt the iſſue in tail: and therefore as it hath been agreed, 
that the judgment only againft the tenant in tail did not bind, 
but the judgment to have in recompence, ſeguitur a conceſſis, 
that the iſſue in tail cannot be barred: and for proof that in 
this caſe the iſſue in tail could not have any recompence: firſt 
it was ſaid, that if execution could not be ſued againſt the iſſue 
in tail, then the iſſue in tail could not take any benefit of the 
recompence. For it is agreed in (6) 17 E. 2. title Recovery 
in Value, Fitz. 33. (c) 1 E. 3. fo. 12. that he who vouches 
ſhall never have execution againſt the vouchee before execu- 
tion ſued againſt himſelf ; ſo that the judgment to recover over 
in value is not material (as the caſe 1s) unleſs execution may 
be ſued againſt the iſſue, which cannot be in this caſe. For he 
who is in of an eſtate in poſſeſhon by title paramount a reco- 
very, ſhall not be bound by the ſame recovery; but the iſ- 
ſue in tail in our caſe is in of an eſtate in poſſeſſion which 
he had by title paramount the recovery, and therefore the 
iſſue in tail ſnall not be bound by the recovery. In proof of 
the firſt propoſition, it hath been adjudged in (4) 28 H. 8. 
reported by Serjeant Bendloes, which cale began 26 H. 8. in 
the book at large, where the caſe was, that an executor hav- 
ing judgment to recover a debt due to the teſtator, and 
dying inteſtate before execution, and the ordinary com- 
mitting the adminiſtration of the firſt teſtator to one, that 
the adminiſtrator could not ſue execution upon that reco- 
very, becauſe he deriveth his intereſt from, and repreſents the 
perſon of the teſtator, and ſo before the recovery. (e) So it is 
if there be two jointenants, and one makes a leaſe for years 
rendering rent, the leſſor dies, the other ſhall not have the 
rent, becauſe he claims by the firſt ſeoffor which is para- 
mount the leaſe and the reſervation. (/) So if tenant for 
life makes a leaſe for years reſerving rent, and afterwards 
ſurrenders to him in the reverſion, not being in by force of 
his anicent reverſion, he cannot have the rent newly reſerved : 
and in proof that the iſſue in tail was in by a title paramount 
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Part 1. 


SHELLEY's Caſe, 
the recovery, he ſaid, that the iſſue in tail ſhall avoid all 
charges, leaſes, and other incumbrances made by his anceſtor, 
becauſe he claims per formam deni. And if tenant in fee-fim- 
ple makes a leaſe for life, and ſuffers a recovery, he and his 
heirs are for ever concluded; but he ſaid, if tenant in tail 
be of a reverſion expectant on an eſtate for life, and he 
ſuffers a recovery, and hath judg. to recover over in value, 
yet his iſſue ſhall avoid the recovery, for he ſhall not be eſtop- 
ped, becauſe he claims in per formam dont: but if execution 
had been ſued in the life of tenant in tail, then foraſmuch as 
the eſtate-tail doth not deſcend tb the iſſue; and foraſmuch as 
then he may ſue execution over, it is good realon to bar the 
eſtate tail; but if the iſſue in tail be in by lawſul deſcent in 
poſſeſſion of the eſtate-tail before the recovery executed, 
then the law ſeems to be otherwiſe. (4) Octavian Lumbard's 
caſe in 44 E. 3. which hath been cited on the other fide, was 
not againſt this opinion, for there the iſſue in tail reaped the 
benefit of the releaſe made to his anceſtor 5 but in our caſe, 
the ifſue in tail being in of an eftate-tail paramount the reco- 
very, cannot take benefit of the recompence over. And 
whereſore ſhould'not the ifſue in tail in this caſe be at liberty, 
to chuſe whether he will take the eſtate- tail, or otherwiſe to 
admit execution to be ſued againſt him, and to ſue execution 
over in value, as well as in 14 H. 6. fol. 2. in the caſe of ex- 


change, in which caſe although aſſets of greater value deſcend 


to him than the land in tail, yet he may chuſe to have the one 
or the other at his election. 

And if tenant in tail be diſſeiſed, and levies a fine to the 
diſſeiſor without warranty and dies, if the iſſue in tail enters 
and is ſeiſed by ſorce of the tail beſore all the proclamations 
are made, although. the proclamations be afterwards made, yet 
that does not bar the iſſue : ſo if tenant in tail levies a fine 
and diſſeiſes the conuſee, and (5) dies before all the procla- 
mations are made, and after the proclamations in the time of 
the iſſue in tail paſs, yet the iſſue is not bound thereby, by the 
ſtatute of (c) 32 H. 8. and yet the words of the aCt are, that all 
ſines after proclamations, &c. ſhall bar, &c. but it hath always 
been held, if the iſſue in tail be remitted and ſeiſed by force of 
the tail before the bar be complete, that is to ſay, before the pro- 
clamation he paſſed, the iſſue is not bound; ſo in this caſe, be- 
fore execution ſued, the ifſue in tail is ſeiſed by force of the tail, 
and in per formam dont before the bar is complete, and therefore 
the execution cannot be ſued againſt him, nor can any bar af- 
ter the death of his father be made to the eſtate tail which is 
deſcended to him in poſſeſſion. And it is agreed in (4) 7 E. 3. 
335+ that if a diſſiſeor at the common law before the ſtatute 
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yet in that caſe he may ſay, that foraſmuch as he cannot enter, 
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of non claim had levied a fine, or ſuffered judgm. in a writ of co. Lit. 262. 
right, until execution ſued, they were not bars, for the year 
ſhall be accounted after the tranſmutation of the poſſeſſion by 
execut. of the fine or recovery; and ſo it is ſaid in Stowel's 
caſe, Plow. Com. 357. b. and the books in (a) 28 Al. pl. 32. (a) Br. Fauxi- 
(5) 7 H. 4. fol. 17. b. Plow. Com. 55. b. 12 E. 4. fol. 20. a. — — 
were cited, that (c] execut. upon a feigned recovery againſt the Ales avs. : 
father, cannot be ſued againſt the ifſue in tail. (5) Br. Fauxi- 
To the (4) ſecond point they argued, that foraſmuch as the fler de ; "I 
land was in (e) leaſe for years, that the recovery was executed line * wy 
by judgment of law preſently after the judgment. And a dif- ( Co. Lit. 361. 
ference was taken when the lands were in the poſſeſſion of the n pl. 
tenant at the time of the judgment, and when the lands were A 
in leaſe for years. And their reaſon of the difference was, be- 38. a. 12 E. 4. 
cauſe the recoverers in the one caſe may ſue execution, and in $ 
the other caſe may not; and becauſe the recoverers cannot ſue 3 
execution, the law will therefore adjudge them in execution 
preſently ; the reaſon thereof is, that otherwiſe the leſſee during (e) Palm. 256. 
the term might commit waſte, and would be (/) diſpuniſhable (Me! NY 
by the recoverer, but if the recoverer may enter or ſue execu- 
tion, then he may prevent it. And therefore, if a fine ſur cog Co. Lit, 266. b. 
niſance de droit tantum be levied of land in poſſeſſion, the cogni- 


ſee hath nothing before entry, as it is agreed 48 E. 3. fo. 15. 


o& 


b. (eg) 10 Hl. b. fo. 16. b. and Littl. in his chap. of Attorn- (g) Br. At- 


ment (/) fo. 131. b. But if a fine ſur cagniſance de droit tantum "29m. 42. 

be ls of a 8 upon an eſtate for te or years, or of a was ——_— 
ſeigniory, or any other thing which lieth in grant, there the re- (5) Lit. ſed. 
verſion, or thing which lieth in grant paſleth preſently. And AK = * 
it was ſaid, that a common recovery is in nature of a common > Vow 2 
conveyance, and ſo it appears, that a reverſion or thing which 

lieth in grant is more eafily transferred from one perſon to 

another, than an eſtate of treehold in poſſeſſion. A condition 

is executory as well as a judgment, but if the feoffor cannot 

enter, there the law will adjudge him in poſſeſſion preſently. _ 

And therefore it is holden in (i) 20 H. 7. fo. 4. b. 20 E. 4. ſo. () Poſtea 174. 
T9. a. & 22 E. 4. that if the condition be collateral, and the — 
feoffee makes a leaſe back again for years to the feoffor, and 8. a. 4 Co. — 
then the condition is broke, the law will adjudge the feoffor 2. Co. Lit. 218. 
in of fee - ſimple immediately, becauſe he cannot enter; and m . 1 
21. 

therefore he ought to make claim; yet the law in that caſe re- 

quires no claim to be made; but in the caſe before it is other- 

wiſe, where no leaſe for years had been made back again, and 

the reaſon may be for the miſchief before mentioned. 

The caſe of Littleton (4) fol. 84. was likewiſe cited, (Lt. 87. b. 
where Littleton is of opinion, that in the caſe of a 1 
condition the fee-ſimple ſhall be reveſted again in the 
leſſor, becauſe he cannot enter, and the law will ad- 


judge 


fa) Fitz. Aſſize 
228. Br. ſeiſin. 
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(5) Co. Lit. 34. 
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judge him in poſſeſſion without entry or claim. It was like- 
wiſe ſaid, that thoſe things which lie in grant, as in the caſe 
before remembered of the fine, they paſs to the conuſee im- 
mediately, by the fine levied: ſo in the caſe of a common re- 
covery (which is now become a common affurance and con- 
veyance) ſuch things which he in grant are in the recoverer 
by the judgm, And therefore there are ſome opinions in the 
books in (a) 22 Aſſ. pl. 84. (6) 45 E. 3. fo. 26. b. & 30 E. 3. 
fo. 33. that if a man hath judgm. to recover a (c) rent, or com- 
mon, or any thing which lieth in grant, there the thing ſo re- 
covered is in the recoverer by the judgment, for the books ſay, 
that the demandant is in ſeifin immediately by the judgment. 
And they cited the caſe in 27 (d) H. 8. fo. 7. a. which is direct 
in the point, that the recovery is executed immediately by the 
judgment; the land being in leaſe for years; ſo they ſaid, 
firſt, that execution could not be ſued againſt iſſue in tail: ſe- 
condly, if it was neceſſary that execut. ſhould be had in the 
life of Edward Shelley, that it was executed by the judgment 
of the law: and if the judgment was executed by operation of 
the law, then the eſtate tail to his heirs males of his body was 
in Edward Shelley, and conſequently the entry of the deſen- 

dant was withont doubt lawful. | 
But for the argument of the (e) third point, which was the 
great doubt in the caſe, admitting the law in both the ſaid points 
to be againſt the defendant, that is to ſay, that execution might 
be ſued againſt the ifſue in tail; and that the recovery was not 
executed m the life of Edw. Shelley, but after his death, and 
before the defendant was born: yet the defendant's counſel ar- 
gued that the defendant's entry was lawful. The firſt reaſon 
in effect was as followeth: when the law preſcribes a means 
to perfect or ſettle any right or eſtate, if by the act of God this 
means in ſome circumſtances (as in our caſe in time) becomes 
impoſſible, yet no party who was to have received benefit, if 
the means had been with all circumſtances executed, ſhall re- 
ceive any prejudice for not executing it in ſuch circumſtance 
which became impoſſible by the act of God, if every thing be 
performed without lacheſs that the parties might perform ; for it 
would be unreaſonable that thoſe things which are inevitable by 
the act of God, which no induſtry can avoid, nor policy pre- 
vent,ſhould be conſtrued to the prejudice of any perſon in whom 
there was no lacheſs And therefore the (pre/criot ) general rule 
of law is, that although a man ſhall not be (/) tenant by the cur- 
teſy without actual ſeiſin; yet of a rent, or of an advowſon, if the 
wife dies before the rent-day, or before the avoidance, he ſhall 
be tenant by the curteſy, as it is agreed in 7 E. 3. 
66. 
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66. a. b. & 3 H. 7. 5. a. for by the act of God it is become 

impoſſible for him to have actual poſſeſſion. Alſo if leſſee for 

the term of another man's life be diſſeiſed of certain lands, 

and the diſſeiſor takes the profits of them, now if the diſſeiſee 

will recover the mean profits, the means which the law pre- 

ſcribes for it, is, that the tenant for the other man's life ſhall 

re-enter, and then he ſhall recover all the mean profits in an 

(a) action of treſpaſs; but if the means become impoſſible by (a) Co. Lit. 257. 
the act of God by the death of the ce/fuy gue vie, ſo that he can- * 13 H. 2. 15. b. 
not re-enter, then he ſhall have an action of treſpaſs without 2 1 
any re-entry, becauſe the means is become impoſſible by the 

act of God, viz. the re-entry, as it is held in (5) 38 H. 6. fo. (4) 1 Roll Rep, 
28. a. Alſo if a (c) leſſee covenants to leave a wood in as good _ 

plight as the wood was at the time of tlie leaſe, and afterwards £8. 5 
the trees are blown down by tempeſt, he is diſcharged of his Allen 27. 
covenant quia (d) impotent” excuſat legem, as it is held in 40 E. ( 2 Hard. 387, 
3. 6. a. So if the (+) father be enfeoffed with warranty to him 3 C. 44. 3. 
and to his heirs, and afterwards the father enfeoff his ſon and & Co. 21. b.68. 3. 
heir apparent with warranty, and afterwards dies ; now in re- * b. 

gard the act of God hath deſtroyed the warranty between the 2c Ce, 13h. b. 
father and the ſon, the ſon ſhall vouch as heir, although he is in Co. Lit. 20.4. 384. 
by purchaſe, becauſe the aCt of God hath determined the war- (% Co. 81. 
ranty between the father and the ſon, as it is adjudged in (f) OR u, 
43 E. 3. 23. b. & 30 E. 3. 22. So in this caſe, when Ed. 742. 1 Roll. 
Shelley died the morning of the ſame day that judgment was Rep. 180. 
given, immediately upon the judgment the recoverers ſued forth — 
an habere fac” ſeiſinam, ſo that no lacheſs was in any party, but 

it became impoſſible by the act of God that execution could be 

had in the life of Edw Shelley; and therefore execution being Lucas R. 4214 
had after his deceaſe, ſhall not prejudice the fon born after, who 

at that time was in utero matris. The 2d reaſon was, becauſe 

the uſe veſted in R. S. although not directly by deſcent as to 

have his age, or to toll an entry, &c. yet in the nature and de- 

gree of a deſcent by reaſon of the original act begun in the life 

of the anceſtor; and their reaſon in ſubſtance was to this pur- 

poſe. Where the heir takes any thing which might have veſt- 

ed in the anceſtor, the heir ſhould be in by deſcent; then al - 

though it firſt veſted in the heir and never in the anceſtor, yet 

the heir ſhall take it in the nature and courſe of a deſcent ; but 

in the caſe here the uſe might have veſted in E. S. and if it had 

veſted in E. then R. S. would have taken it by deſcent, and 

therefore R, in this caſe ought to take this uſe in the nature 

and courſe of a deſcent. And therefore if a fine had been levied 

ſur cogmſance de droit tantum to E. Shelley in fee, and after, and 

beſore execution, E. had died, and R. had entered before 

H. was born; now although R. be the firſt who entereth, yet 

foralmuch as this fine was levied to his anceſtor and his 
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heirs, ſo that he claimeth by words of limitation ; and foraſmuch 
as the firſt and original act was done in the life of the father, 
and becauſe it might have veſted in the anceſtor, and if it had 
veſted in the anceſtor, it had deſcended, ſor this cauſe Richard 
had taken it in courſe and degree of a deſcent, and the entry of 
the defendant had been lawful upon him. And yet in that caſe 
R. ſhould not have been in directly by deſcent, either to be in 
(a) ward, or to have had his age, or to have tolled the entry 
of one who had right; but otherwiſe it is when the remainder 
is limited to the right heirs of J. S. &c. ſor there it beginneth 
in the ſon by name of purchaſe, and never could have veſted 
in the brother, as the book in (b) ꝙ H. 7. 24. cited by the other 
ſide is agreed. So in the caſe of raviſhment (c) 5 E. 4. fo 6. 
which was cited on the other fide; for in theſe caſes and all the 
others which have been put by the other fide, the eſtate veſted 
originally by purchaſe, and no beginning was in the life of the 
anceſtor, which could ever have velted in the anceſtor. And 
16 E. 3. Tit. Age Br. 51. if R. S. had a ſeigniory by deſcent, 
and afterwards the tenancy had eſcheated, and after the fon is 
born, in that caſe the ſon ſhall enter upon him; for although 
the tenancy firſt veſted in him, and never was in the father, 
yet becauſe the original cauſe, viz. the ſeigniory, was in the 
father, therefore the ſon ſhall enter upon the uncle. And 
Chapman's caſe in Plowden's new reports, fo. 284. 
was Cited, for there it appears, that (e) a covenant was made 
with Chapman, that he would make a leaſe for years to Chap- 
man, &c. and before the leaſe was made Chapman died, and 
then the leaſe was made to his executors, ſo that the term did 
firſt commence in the executors ; yet foraſmuch as the covenant 
made to the teſtator was the x of the making of the eſtate 
tothe executors, for that reaſon the term was aſſets in the exe- 
cutors hands, as well as if it had been made to the teſtator him- 
ſelf. So in our caſe, although the land firſt veſted in R. yet it 
veſted by reaſon of the recovery had againſt E. S. and the in- 


denture made by him, and therefore R. ſhall be in courſe of 


J) Poſtea 105. 
a. Co. Lit. 50. 
b. 51. b. Perk. 
ſect. 285. 1 Roll 
814. 

See 9 Ed. 4. 39. 


deſcent as well as the executors in the courſe of executors. 
Moreover admitting that E. S. had (/) exchanged certain 
land with another, and the other had entered into the land 
of E. S. but E. S. had died before the entry, the law is clear 
that the heir of E. S. may enter into the land taken in ex- 
change if he will. And fo Perkins clearly takes it fol. 57. 
a. then admitting that R, S. had entered into the land 
taken in exchange, now he is the firſt in whom the land 
veſts, but becauſe it might have veſted in E. S. and becauſe 
he came to it by words of limitation, the ſon of the 
elder ſon born afterwards ſhall enter upon him: and yet 
no 
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no right, title, uſe nor action deſcends in this cafe ; for at his 

election the exchange might have been avoided : and fo it is, 

if a man ſeiſed of the manor of S. covenants with another that 

when J. S. ſhall enfeoff him of the manor of D. then he will 

ſtand ſeiſed of the manor of S. to the uſe of the covenantee and 

his heirs ; the covenantee dies his heir within age, J. S. enfe- 

offeth the covenantor, in this caſe it was holden in (a) Wood's (a) LR 794. 
caſe 3 Eliz. in the court of wards, that the heir ſhall be adjudg- 2 mg 
ed in, in courſe and nature of a deſcent ; and yet it was neither Jac. 409, 513. 
a right, title, uſe, nor action that deſcended, but only a poſhbi- 1 — 373 
lity of an uſe, which could neither be releaſed nor diſcharged; Keg — * 
yet it might, if the condition had been performed, have veſted 425. 10. Co. 85. 
in the anceſtor, and then the heir had claimed it by deſcent. 4. 

And therefore in that caſe the heir was not in by purchaſe, 

but in by courſe of deſcent. And admitting that in all the 

caſes which have been put, as in the caſe of raviſhment, and 

in the caſe of the remainder, &c, he who might firſt enter dies 

before entry, and the younger ſon enters, and afterwards the 

ſon of the elder ſon (4) is born, now it is clear, that the ſon of (5) Poſtea 100. 
the elder ſon ſhall deveſt the land from the uncle, _ might 5. * 
have veſted in the anceſtor ; and as to the caſe which hath ' 

been urged by the plaintiff's counſel in (c) 9 H. 7. 25. of the (c) Antea 95. 
condition: the Solicitor and Coke ſaid, that it might de allow- * 93 b. 

ed for law, if the true ſenſe thereof be apprehended. And there- 

fore if the condition be, that the feoffer or his heirs pay the ſum 

of 201. or do any act before a day certain that they ſhall re-en- 

ter, in that caſe if the father dies before the day of payment, Cro. Car. $7. 
and the daughter to fave the inheritance pays the money, or - * Cale. 
ſatisfies the condition; in theſe caſes peradventure the ſon ſhall *** F 

not deveſt it, for if the daughter had not performed the condi- 

tion, the land had been utterly loſt. And therefore, in that 

caſe a good argument may be made, that the daughter m 

detain the land, for (d) gui /enjit onus, ſentire debet & commodum. (4) 5 Co. 24. 


But if the condition was to be performed on the part of the 231 bs. 12 


feoffee, or broken in the life of the feoffor, then they ſaid the 231. a. 2 Inf. - 


law was clearly otherwiſe, for the heir entering for ſuch con- 489. Cart. 142. 

dition broke ſhall be in (e) ward, and have his age, and no ſuch Hr. NK 

ſpecial reaſon as in the caſe next before. 143. q. Co. Lit. 
It was alſo aſked, out of what fountain this uſe ſhould ariſe, 76. b. 

and who was the mother that conceived this uſe; and the in- 


denture anſwers, the recovery. For the indentures ſay, that the 


recovery ſhall be to the uſes, &c. Then it was ſaid, if the re- 


covery be the mother which conceived this uſe, and the foun- 
rain out of which it roſe, foraſmuch as this recovery was had 
in the life of E. S. although the uſe ſlept, and was as embrio 
in utero matris until execution ſued, Yet the execution 
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being once had, the execution ſhall reſpect the recovery and 
raiſe the uſe, which ſlept before, which uſe being once awaked, 
or raiſed, takes its life and eſſence from the recovery which 
was had in the life of E. S. And thereupon ſome of the de- 
fendant's counſel argued in this manner, the execution of every 
thing which is executory always reſpects the (a) original act 
or cauſe executory, and when the execution is done, it hath 
relation to the thing executory, and all makes but one act or 
record, although it be performed at ſeveral times: and there- 
fore if A. by deed indented covenants with B. that B. ſhall re- 
cover againſt him the manor of D. within a year next follow- 
ing; and that the recovery and execution thereupon to be had 
within the ſaid year, ſhall be had to the recoverer in tail, &c. 
and after the recovery is had within the year, and the execu- 
tion is ſued after the year, in this caſe it is clear, that although 
the covenant is not purſued in time according to the preciſe 
form of it, yet the uſe ſhall be guided by the ſaid indentures; 
ſo in the ſame caſe, if the ſame recovery betwixt the ſame par- 
ties of the ſame land was ſuffered aſter the year, yet if no other 
intervenient agreement were between the parties, the reco- 
very ſhall be intended to be to the uſes of the indentures. For 
variance in time in ſuch caſe ſhall not ſubvert the original 
agreement and contract of the parties. And it is held in 
6 E. 3. 44. b. that if the (5) preſentment to a church by an 
uſurper be in time of war, and the inſtitution and induction, 
which are but as executions of the preſentment be in time 
of peace, yet it ſhall be avoided, for the law regards the origi- 
nal act, & cauſa & origo eft materia negetii. If a man (c) who 
is Non compos mentis gives himſelf a mortal wound, and before 
he dies he becomes of ſound memory, and afterwards dies of 
the ſame wound; in this cafe, although he dies of ſound me- 
mory by reaſon of his own proper wound, yet becauſe the ori- 
ginal cauſe of his death, viz. the wound was when he was 
Non compos mentis, he ſhall not be Fels de ſe, becauſe the death, 
&c. hath relation to the original act which was the ſtroke or 
wound; which ſee 22 E. 3. Titula Corone 244. And fo it is 
33 Af. Corone 210. If a ſervant hath an (4) intent to kill 
his maſter, and before execution of his intent goes out of 
ſervice, and being out of ſervice, executes his purpoſe, and kills 
him who was his maſter, this 1s petit-treaſon, for the execu- 
tion doth reſpect the original cauſe, which was the malice con- 
ceived when he was ſervant; and yet if the law ſhould adjudge 
and make conſtruction according to the ſeveral times, then it 
would be plain, it would be no petit-treaſon. So in our caſe, 
the execution of the uſe relates to the indentures and 
recovery. 

It 
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It was alſo aſked, when after that the execution was had, 
ſo that now the uſe, which before ſlept, is raifed, what is it 
that governs and directs this uſe? And the anſwer is, the 
indentures. And what is their direction? That the ſaid E. 
8. ſhall have it, and after his death the heirs males of his body, 
ſo that the indentures direct the uſe to the heirs males of his 
body by way of limitation of eſtate, and not by way of pur- 
chaſe. And from thence this reaſon was collected ; the in- 
dentures direct and govern the manner and quality of the uſe, 
but the indentures direct that the heirs males of the body of 
Edw. Shelley ſhall take it by limitation of eſtate, and not by 
name of purchaſe ; and therefore R. ought to have it as heir 
by limitation of eſtate, and not by name of purchaſe; for 
when the execution was had, the indentures immediately 
guided the uſe to R. becauſe he was at that time heir male of 


| ha 4 I Antea 99. 
the body of Edw. Shelley, which R. is not heir after the (a) (4) 2 2995 


birth of the ſon of the elder ſon. Further it was ſaid, admi 
ting all the matter before would not ſerve for the defendant 
(which the defendant's counſel held ſtrongly it would) yet 
it is to be conſidered, in this caſe, that the eſtate veſts in 
R. by way of limitation of uſe, and not by any conveyance 
by the common law in poſſeſſion : and therefore admit our 
caſe had been before the making of the ſtat. of (6b) 27 


Rep. Q. A. 
182, 183, && 


(5) 27 Hf. 8. 


H. 8. and that the recoverors had ſued execution after the Ab. 10. 


death of Edward, and beſore the ſon of the elder ſon was 
born, and then the ſon of the elder ſon had been born; in that 
caſe it was aſked, which of them ſhould have the ſubpœna? 
and the defendant's counſel conceived that the fon of the 
elder fon, although the uſe did ſicſt attach in the uncle, ſhould 
have the ſubpoena. For 1t the intent of Edw. Shelley may 
appear to the court, that the ſon of the elder fon ſhould have 
this uſe, then that is the rule by which the uſe is to be 
guided and directed. For at the common law the intent of 
the parties was the direCtion of the uſes, for they were only 
determinable, and to be adjudged by the Chancellor who is 
judge of equity, and that in Chancery, which is a court of 
conſcience : and as Bracton ſaith, fo. 18. Nil tam (c) conve- 
mens eft naturali æguitati quam voluntatem domini volentis rem 
ſuam in alium transferre ratam haberi, And therefore in 
proof, that uſes are directed by the intent and meaning of the 
parties, divers caſes were cited, 31 H. 6. Titulo (d) ſubpoena 
Fitzherbert 23. Statham Conſcience 1. A man being ce/tuy 
que uſe, and having an only daughter, declared his intent 
and meaning to the feoftees, that after his deceaſe his 
daughter ſhould have his land. And therefore a queſtion 
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aroſe in Chancery, whether he might revoke this limitation 
of the uſe made to his daughter x, and in arguing this caſe, 
Forteſcue held, that if ce/fuy gue uſe hath iſſue a daughter, 
and being ſick declares his intent to his feoffee, that his 
daughter ſhall have his land after his deceaſe ; and after he 
recovers his health, and hath iſſue a ſon, now he ſaid it is 
good conſcience that the ſon ſhould have the ſubpœna, for he 
1s his heir. Note the reaſon of Forteſcue, becauſe he is his 
heir. And there Forteſcue ſaid, that (a) conſcientia dicitur a 
con & ſcio, quaſi ſimul ſcire cum Deo, that is to ſay, the will of 

as near as reaſon wills, We find likewiſe in divers 
other caſes in our books, that (5) the intent of the parties is 
the direction of uſes, by a conſiderable and favourable con- 
ſtruction. And therefore it is held in 7 H. 6. fol. 4. b. if a 
man be ſeiſed of land on the part of his (c) mother, and makes 
a feoffment in fee reſerving rent to him and his heirs, in that 


caſe, by the rule of com. law, as Littleton ſays, the rent ſhall. 


go to the heir on the part of the father; but if a man be ſeiſed 
of lands on the part of the mother, and makes a feoffment 
in fee to the uſe of him and his heirs, the book is directly a- 
one in 5 E. 4. fol. 7. b. that this uſe ſhall not go to the (4) 

eir at the common law, but foraſmuch as the land and living 
move from the part of the mother, therefore in equity the uſe 
which is nothing but a truſt and confidence, ſhould go alſo 
to the heirs on the part of the mother. Littleton likewiſe 
ſays, that a man ſhall not have a fee ſimple by a feoffment 
or grant without theſe words (his heirs). And yet the law 
is plain, that if a man had before the ſtatute of (e) 27 H. 8. 
bargained and ſold his land for money without theſe words 
(his heirs) the bargainee hath a fee ſimple. And the reaſon 
is, becauſe by the common Jaw nothing paſſeth from the bar- 
gainor but an uſe, which is guided by the intent of the par- 
ties, which was to convey the land wholly to the bargainee z 


. and foraſmuch as the law intends that the bargainee paid the 


very value of the land, therefore in equity, and according to 
the meaning of the parties, the bargainee had the fee ſimple 


without theſe words (his heirs) as it is held in 27 H. 8. fol. 


5. 4 E. 6. Br. Eſtates 78. 6 E. 6. and in the time of H. 8. 
Br. Conſcience 25 ſo in our caſe, although the uſe firſt veſted 
in the uncle, admitting the caſe to be before the ſtat. of 27 Hl. 
8. yet ſeeing that the intent of E. S. was to advance the ſon of 
his elder fon, and ſince in equity the general heir is to be fa- 

voured, therefore the ſon after born ſhall have the ſubpoena. 
Moreover the rule in law is, that if an (/) eſtate be 
limited to two, the one capable, and the other not capa- 
ble, he who is capable ſhall take the whole, as the caſes 
are agreed in 17 E. 3. fol. 29. & 18 E. 3. 59. If a (g) man 
gives land to one & primogenito filia, if he hath no = 
the 
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the father takes the whole: and ſo it is 1 lib. Af, 11 & tem- 
pore E. 1. taile 24. if a (a) man gives lands to a man, and to 
ſuch a woman as ſhall be his wife, the man takes the whole; 
but if a man makes a feoffment in fee, to the uſe of (%) him- 
ſelf and his wife that ſhall be, and afterwards he marries, 
his wife ſhall take jointly with him, as is was held in the 
Lord Pawlet's caſe 17 Eliz. (c) Dyer 340. notwithſtanding the 
whole veſted at firſt in the huſband. Alſo the rule of law is, 
that a (d) remainder cannot ſtand without a particular eſtate, and 
yet the book is agreed in (e) 37 H. 6. fol. 36. a. that if a /) man 
makes a feoffment in fee to the uſe of one for life, and after to 
the uſe of another in fee, altho' the particular tenant refuſes, 
yet the remainder is good. And ſo it is faid in the book in 
the caſe of a (g) deviie. As if a man deviſes lands for life, 
the remainder in fee, and the tenant for life refuſes, yet the 
remainder is good: and ſo note, that the limitation in uſes 
and eſtates given by deviſes reſemble one another. So the 
judges there took the conſtruction of deviſes, and of eſtates 
conveyed in uſe to be all one, viz. according to the meaning 
of the parties: (% and admitting in the caſe here, the land 
had been of the cuſtom of gravelkind, and upon that it had 
been aſked, if E. >. had bad ſundry other ſons, ſhould the 
elder ſon only have had the whole uſe ? ſurely he only ſhould 
not have it, but all equally, and yet if he had taken it by 
purchaſe, then the elder fon only ought to have it. Now the 
intent of E. 8. is to be proved by divers circumſtances ap- 
parent in the record; 1. If E. S. had intended to have given 
it to the uncle, he never would have given it him by ſo gene- 
ral a name as (heir male), for if the recovery had been execut- 
ed in the life of E. S. as was fully intended, then it had been 
in manner agreed, that R. S8. could not have had the land, for 
the heirs males are words of limitation; or if the ſon of the 
elder ſon had been born in the life of E. 8. which was im- 
poſſible ſor E. S. to have known the contrary, for the defend- 
ant was born within 1 month aſter his death, then out of all 
queſtion the uncle could never have had it; and therefore 
except you will ground upon abſurdities, the one, that E. 8. 
knew that he ſhould die before the recovery executed ; the 
other, that he ſhould die before the birth of the ſon of his 
elder ſon, which none could know but God ; it muſt be grant- 
ed, that the intent of E. S. was to advance his elder ſon, and 
by no means to diſinherit him. Alſo at the time of his death 
R. S. was 18 years old: and therefore, if he intended to ad- 
vance R. he would not have given his lands to his truſty 
friends Mr. Carill and others for twenty-four years; but with- 
out doubt he intended that the ſon of his elder ſon ſhould 
have it; and that moved him to deviſe ſuch a term which 


might be ended when the defendant ſhould be of fit age 
to 


Part I. 


101 


(a) Mo. 96. 

1 And. 42, 316. 

Dyer 190. 

pl. 17, 18. 

1 And. 5. 

(5) Poſtea 

130. a, 134. b. 

Cro. Eliz. 826, 
o. 96, 6 

I And. OD 

2 Leon. 14, 

179, 223 

Dyer 274. pl. 42. 

12 Co. 48, 49, 


Mo. 391. 

(4) Co. Lit. 
298, a, 

Perk. ſect. 567. 
1 Rol, 41 $, 417. 
(e) Dyer 310. 
pl. 79, 127. 

pl. 54. 

(f) Poſtea 


154. b. 

(g) Br, Deviſe 
14s 

Perk. ſect. 569. 
Dyer 127. pl. 54. 
(5) co. Lit. 23.2. 


Poſtea 103. a. 
Dyer 179. 
Pl. 45, 133. pl. 8. 
B. N 0 — : 
Br. Diſcent 5g. 
Br. Noſme 6 
26 H. 8. 4 b. 
Br, Cuſtom 1. 
Hob. 31. 

Co. Lit. 10. a. 
Noy. 106. Da- 
vis 31. a. 36. b 
27 H. 8. Br. 
Done and Re- 
mainder 42. 
Jenk. Cent. 220. 
11 H. 7.25. d. 


(a) Poſtea 123. 
a. b. 131. b. 
1 R. 3. cap. 1. 


1 And. 36, 320, 


371, 333, 334 
1 Co. 87. a. 


88. a. 123. a. b. 


128. b. 129. a. 
131. b. 132. a. 
133. b. 135. a. 


147. b. 
2 And. 74, 87, 


136. Dyer 143. 


Pl. 54, 57. Pl. 74. 


pl. 14. 143. 
pl. 54, 283. 

pl. 30, 291. 
pl. 65, 330. 
pl. 17, 369. 

pl. 50. 
Raſtal. Uſes 4. 
Godb. 3056. 

10 Co. 49 a. 
Palm. 352. 

1 Roll's Rep. 
15577 373. 

2 Roll. Rep. 
314316, 320, 
334, 335» 336, 
418, 429. 

Cr. Eliz. 187. 

1 Leon. 299. 
2 Leon. re 
15 H. 8. 12. b. 
29. b. 

17H. 7. Kel. 
41, b. 42 a. 
Perk. ſect. 544. 
Dr. Stud. 80. 
7 Co. 14. a. 
Plowd. 349. b. 
351. b. 

6 H. 7. 3. 2. 
19 H. 8 13. a. 
27 H. 8. 29. b. 
14 H. 8. 4. b. 
4 H. 8. 29. b. 
Br. Feoffment 
al Uſes 2, 3. 
10, 18, 21, 22, 
2.5, 40, 43, 56, 
64. Br. enter. 
congeable 123. 
Br. Fines Le- 
vies de terres 
107. 

7 H. 7. 6. b. 
Poph. 80. 

B. N. C. 30). 
(5) V. poſt. 


130. b. & 128. a. 


2 Roll. Abr. 


797+ : 
Wigg & Vil» 
lers. 


SHELLEY's Caſe. 


Part I, 


to receive and govern his living. The reaſon why the ſaid 
E. S. ſuffered the ſaid recovery was (as it ſeems) becauſe Mary 
daughter of his elder ſon named in the ſpecial verdict would 
have inherited: and if the wife of his elder ſon had been de- 
livered of a daughter, then had the land gone out of his name, 


and therefore for the continuance of the land in his name and 


family he ſuffered the ſaid recovery; and therefore it being 
by way of limitation of uſe, the ſon of the elder fon ought to 
have it, and eſpecially in as much as no rule in law in our 
caſe is impugned, but it ſtands well as hath been proved be- 
fore with the rule of the common law. And one of the det. 
counſel ſaid, that at the common law an uſe being but a truſt 


and confidence, and as is faid in 14 H. 8. reſting only in pri - 


vity betwixt thoſe who had notice thereof; and ſor as much 
as the conſciences of the feoffees and others who were truſted 
became too large, and would not perform the confidence re- 
poſed in them, but made feoffments upon divers conſiderations 
to ſtrangers not having notice of the uſes, and by divers other 
fraudulent devices did deceive and defraud thoſe to whole uſes 
they were ſeiſed; therefore firſt was the ſtat. of (a) 1 R. 3. 
made, by which authority was given to C2/tuy que uſe to enter 
and make a feoffment; but after that ſtat, the feoffees oſten- 
times did prevent the feoftment of Ce/luy que uſe by ſubtil and 


cunning practices, yet defrauding the Cęſtuy que uſe and not 


diſcharging the truſt repoſed in them; and therefore to take 
away all the power and means of deceiving by the feoffees, 
the ſtat. of 27 H. 8. was made. And therefore it is holden 
for the better opinion at this day, that for the raiſing of future 
uſes after the ſtat. the (5) regreſs of the foeffees is not requi- 
ſite, and that they have not power to bar theſe future uſes, for 
the ſtat. hath transferred all the eſtate out of them. But 
he ſaid, in our caſe, if the ſuing of the execution after the 
death of E. S. and before the birth of the ſon of the elder 
ſon, ſhould make the uncle have the land, then it would reſt 
in the diſpoſition and pleaſure of the recoverors, whom they 
would make to inherit, for then it would follow, that if they 
enter and execute the recovery before the birth of the ſon 
of the elder ſon, then the uncle ſhould have it, and if they 
would not enter until after the birth of the ſon of the elder ſon, 
then without all queſtion the ſon of the elder ſon ſhould 
have the land, ſo that by this conſtruction, the matter 
would lie in the breaſt (hands) of the recoverors who were 
but inſtruments, and not perſons in any manner truſted to 
ſettle the inheritance in whom they pleaſed, which was ne- 


ver any part of the meaning of E. S. and which is very ab- 


ſurd in reaſon, and would be miſchievous that the inheri- 
tance of any Man ſhould be at the appointment and diſ- 
cretion of two ſtrangers, who were named only as inſtru- 
ments, and never in any manner truſted, and it would be a 
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greater miſchief than any was at the common law. Alſo as 
this caſe is, if the Sheriff had executed the recovery upon the 
day on which the writ of execution was ſued forth, then it 
had been evident that the ſon of the elder ſon ſhould have 
had the land, for then had execution in judgment of law 
been in the life of E. S. But by the conſtruction which hath 
been made, it would likewiſe be in the power of the Sheriff 
to ſettle the inheritance in whom he pleaſed, for if he had 
executed the recovery the ſame day, as might have been done, 
or after the birth of the ſon of the elder fon, then the ſon of 
the elder ſon ſhould have had the land; but uno abſurd dato 
"1 infinita ſeguuntur. And therefore for the avoidance of theſe 
miſchiefs and abſurdities, the law will adjudge R. in the land 
in courſe and nature of a deſcent, and then all the miſchiefs 
and abſurdities are avoided, and no ground or rule in the law 
is thwarted. 

And note, the ſtat. of (a) 27 H. 8. is, that Cæſtuy que z/e (a) Co. Lit. 
ſhall have the poſſeſhon to all intents, conſtructions, and pur- 187. b. 
poſes in law, and of and in ſuch like eſtates as they had or 
ought to have in the uſe; and that he ſhall have the poſſeſ- 
ſion after ſuch quality, manner, form and condition, as they 
had before had, or have had the uſe, truſt, or confidence ; 
A ſo if the uncle before the ſtat. had had the uſe, truſt or 
Y conhdence in nature and courſe of a deſcent, yet the ſon of 
| the elder ſon ſhall deveſt the uſe, and have the ſubpœna; 

and becauſe the ſtat. executes the poſſeſſion after ſuch qua- 
lity, manner, form, and condition, as the uſe, truſt, or con- 
* fidence was in them; for theſe cauſes the poſſeſſion executed 
by the ſtat. -ought to be ſubject to the entry of the ſon of 
the elder fon. And therefore, if Cæſtuy gue uſe had ifſue a 
daughter, and died before the ſtat. of 27 H. 8. his wife be- 
ing great with child with a ſon, and before the birth of the 
ſon the ſtat. had been made, ſo that the poſſeſſion had firſt 
velted by force of the ſtat. in the daughter, yet the ſon born 
after might enter upon her, for the daughter had the poſ- 
ſeſſion in the ſame quality and condition as ſhe had the uſe, 
but the had the uſe by deſcent, and ſubject to be deveſted 
by the birth of the ſon, and therefore he ought to have the 
poſſeſſion by the ſtat. in the ſame quality and degree, and 
that is in the nature and courſe of deſcent. But in the caſe 
of deſcent, the fon after born ſhall enter upon the daugh- 
ter, and therefore the ſon in this caſe ſhall enter upon the 
daughter; and the like conſtruction upon the like cafe hath 
been made before this time, therefore Mountagu in 
Wimbiſhe's caſe, and Plowd. in Plowden's Comm. fol. 56. b. 
held that if a (5) woman hath a jointure made her by her huſ- (4) v. 3. Co. 
band in tail, and hath ifſue a daughter being great with 5% b. 61. b. 
child with a ſon, and before the birth of the ſon the diſcon- & Ln. 326, b 
tinues with warranty; now the ſtat. of 11 H. 7. faith, that 365. b. 
ſuch perſon to whom the title aſter the death of ſuch wife 
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doth appertain ſhall enter into the lands, and ſhall poſſeſs 
and enjoy the ſame according to their title to the ſame, as 
if no fuch diſcontinuance had been made; and therefore he 
held clearly, that although the daughter after ſuch diſcontinu- 
ance firſt entereth, yet the ſon born after ſhall enter upon her 
by reaſon of the words of the ſtat. of (a) 11 H. 7. for the 
words are, that ſhe ought to enjoy the ſame according to her 
title ; but her title is in tail, and therefore after the birth of 
the ſon he being next heir in tail, the title of the tail ſhall be 
devolved from her to the ſon. 

So in our caſe the ſtat. of 27 H. 8. faith that Cæſtuy gue uſe 
ſhall have the poſſeſſion in the ſame quality, manner, form, 
and condition as he had the uſe. And therefore if an uſe 
were limited before the ſtat. to John 8 and Jane at Gappe, 
and to their heirs, and afterwards they intermarry, and after 
the ſtat. is made, by which the poſſeſſion is executed to them 
and their heirs during the converture ; yet they ſhall not have 
a divided eſtate, but the like (5) moieties as they had in the 
uſe. So if Ce/tuy que uſe be of certain lands held by priority 
and of other land by (c) poſteriority, and after the ſtat. is made, 
by which execution is made of the poſſeffion of both at the 
ſame time, yet he ſhall have the poſſeſſion of both in the ſame 
quality as he had the uſe, and all that by the expreſs words 
of the ſtat. And it is to be noted, that the ſtat. of 27 H. 8. 
doth not ſpeak only of uſes, but alſo of truſts and confidence, 
ſo that although no uſe roſe in the time of the life of E. 8. 
yet there was a truſt and confidence expreſſed in his life. And 
therefore when the uſe is once raiſed, it ought to be veſted 
according to the truſt and confidence which E. S. intended 
and declared by the indentures. 

Laſtly the def. counſel argued, that the uncle could not 
have the land as a purchaſer, admitting the remainder had 
been limited to the right heirs males of the body of E. S. 
in regard the elder ſon of E. S. had iſſue Mary his daugh- 
ter, who is yet alive, as appears by the record, and who is 
heir to E. 8. It hath been ſaid, that although Mary at the 
time of the death of E. S. was heir general, yet the ſaid R. 
was at that time heir male of the body of E. 8. And there- 
fore he might as ſpecial heir male of the body of E. S. take 
the remainder, although Mary is heir general ; and therefore 
it hath been ſaid that if lands had been given to E. S. and to 
the heirs males of his body lawfully begotten, that in that 
caſe, after his death, R. S. as heir male per for man doni 
ſhall inherit, although the daughter of the elder ſon was gene- 
ral heir to E. 8. To that they anſwered, and took a difference 
when the heir male of the body claims by deſcent, and when 
he claims by purchaſe; for in deſcents the law is as hath 
been alledged, but it is otherwiſe in caſes of purchaſe. This 

difference 
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difference was proved by the caſe in 37 H. 8. Br. Done 42. 
If a man makes a gift in tail of lands in (a) gavelkind to 
a man and his heirs males of his body lawfully begotten, and 
hath iſſue four ſons, in this caſe all the ſons ſhall inherit: 
but if a leaſe for life be made of lands in gavelkind, the re- 
mainder to the right heirs of J. S. and J. 5. dies, having iſſne 


Part I. 


four ſons, in this caſe the eldeſt fon only ſhall have the re- 
mainder, for there can be but one right heir in the caſe of 

purchaſe. | 
And ſo is Ellerker's opinion expreſly in 9 H. 6. fol. 24. a. 
If a man makes a leaſe for life, the remainder to the right 
heirs females of the body of J. S. and J. S. hath iſſue a ſon 
and a daughter and dieth, in this cafe the daughter ſhall not 
take the remainder, for ſhe is not heir female to take by (6) 
purchaſe, And yet it is plain, that if a gift in tail had been 
made to J. S. himſelf, and to the heirs females of his body, 
aud J. S. dieth, having iſſue a fon and daughter, the daughter 
ſhould have had the land by deſcent. Alſo in 37 H. 8. Br. 
Done 61. it appears, that the L. (c) Huſſey made a feoffment 
in fee to the uſe of Anne his wife for life, and after to the 
uſe of the heirs of his body, and after the Lord Huſſey was 
attainted of treaſon, and although Brook hath not expreſſed 
the judgment, yet it was ſaid, it was adjudged, that the right 
heirs of his body could not as purchaſer take the remainder, 
becauſe he was not heir of his body to take it by purchaſe, 
by reaſon of the attainder of his father, And yet before the 
ſtatute of (d) 26 H. 8. if tenant in tail had committed high 
treaſon the land had deſcended. And in Brook's Report a- 
foreſaid it appears, that Hare the Maſter of the Rolls took the 
difference between a gift in poſſeſſion to a man and to his 
heirs females of his body, and a leaſe for his life, the re- 
mainder to the right heirs females of his body; for in caſe 
of a remainder (as he ſaid) ſhe ought to be heir indeed, 
or elſe ſhe can never claim it by purchaſe. So it appears by 
theſe authorities, that in caſe of purchaſe the heir male of 
the body ought to be heir indeed. And for as much as in 
our caſe, the uncle was not heir male, for a man cannot 
have two heirs to claim by purchaſe, therefore as purchaſer 
the nncle cannot claim it. But it hath been ſaid, that the 
ſtatute de donis conditionalibus aids and helps the heir male 
of the body to take, for that the will of the donor appears, 
that the heir male of bis body ſhould bave the land; and 
the ſtat. faith, quod voluntas donatoris ſecundum formam in 
charta doni ſui manifeſte expreſſa, de cetera obſervetur. In 
anſwering which, one of the defendant's counſel —_— 
| the 
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the reaſon of the other caſes and authorities which had been 
cited, and of the difference which was taken before: and 
therefore he ſaid that the ſtatute de donis conditionalibus did not 
help this caſe. Mr. (a) Littleton in his chapter of Eſtate- 
tail faith, that every gift in tail within the ſtatute de dons 
conditionalibus, beſote the making of that ſtatute was a fee 
ſimple at the common law; and therefore he put the caſe 
before the ſtatute de donis conditionalibus, and examined if the 
ſame had been a fee ſimple conditional before the ſaid ſtature; 
for otherwiſe it cannot be an eftate in fee tail by the ſtatute. 
For he ſaid that the ſtatute de donis conditionalibus was a nurſe, 
and no mother of eſtates of inheritances tail, and that it 
preſerved the eſtates of inheritances in fee tail, but did not 
beget or procreate any eſtates tail, which were not fee ſimple 
conditional before. And therefore he took the law to be clear, 
that if a man gives land to a man (b) & ſemini ſus, or to a 
man & liberis ſuis de corpore, or prolibus ſuis, or exitibus ſuis, 
or puerts ſuis de corpore, in theſe caſes the donee hath no eſtate 
in fee tail, but only an eſtate for term of life; ſor if ſuch 
gifts had been made before the ſtat. they had been no fee ſim- 
ples conditional; and therefore by Mr. Littleton's rule, no 
eſtate tail by the ſtat. de donis conditionalibus. For the ſtat. 
creates no new inheritances, which were no inheritances at 
the common law, but only nui ſes and preſerves thoſe which 
were eſtates of inheritance at the common law. And thereſore 
the law was taken in the caſe of Martin Haſtings of Norfolk 
for the manor of Elfinge, and where an eſtate was made to 
one of his anceſtors, and to the (c) 1fſue male of his body, 
that in that caſe he had but an eſtate for life. And ſo it was 
held by Sir Roger Manwood, then one of the Juſtices of the 
Common Pleas, clearly in the argument of (4) Clatch's caſe, 
anno 16 Eliz and therefore he examined the caſe here be- 
fore the ſaid ſtatute; and he took it without queſtion, 
that if a leaſe had been made for life, the remainder to 
the heirs males of the body of J. 5. that in that caſe, if 
J. S. had iſſue two ſons, and the eldeſt ſon having iſſue a 
daughter died in the life of J. S. and then J. S. had died; 
that in that caſe the younger ſon of J. S. after his death 
cannot take this ſee ſimple conditional by the common 
law, ſor he was not heir male of the body to take this 
fee ſimple by (e) purchaſe; for firſt he ought to be heir, 
and fecondly he ought to be heir male. And in that caſe 
if J. 8. had been attainted of treaſon or felony, the heir 
male of his body could never have taken the remainder, for 
he was not heir, which might be the reaſon of the Lord 
Huſſey's cafe before cited. And it is holden in 12 E. 3. 
au 
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tituls Variance 77. that where a man makes a gift to the 
huſband and wife, and to the heirs of the body of the huſ- 
band, and if the huſband and wife die without iſſue of their 
two bodies, that then it ſhall remain over ; in that caſe al- 
though the will of the donor appears, that the wile ſhal} be 
alſo donee in ſpecial tail, yet foraſmuch as by the order of 
the common law ſhe could not have an eſtate of fee-ſimple 
conditional, for that cauſe ſhe could not have an eſtate-tail 
by the ſtatute, But in the faid caſe where lands are given to 
a man and the heirs females of his body, here is an eſtate of 
inheritance veſted in the donee, which eſtate of inheritance 
the ſtatute de donis conditionalibus direCts to the heir female by 
deſcent, although there be an iſſue male. 

And as to what hath been objected, that foraſmuch as the 
limitation was to the heirs (a) males of the body of Edward 
Shelley, and of the heirs males of the body of the heirs 
males lawfully begotten, that the heirs males of the body of 
Edward Shelley ſhould be purchaſers, for otherwiſe the ſub- 
ſequent words would be void; the defendants counſel an- 
ſwered, that it is a rule in law, when the (5) anceſtor by any 
gift or conveyanoe takes an eſtate of freehold, and in the ſame 
gift or conveyance an eſtate is limited either mediately or im- 
mediately to his heirs in fee or in tail; that always in ſuch 
caſes (the (e) heirs) are words of limitation of the eſtate, and 
not words of purchaſe. And that appears in (d) 40 E. 3. fol. 
9. a. b. in the provoſt of Beverley's caſe, in 38 E. fol. 31. 
b. 24 E. 3. 36. b. 27 E. 3. fol. 87. a. and in divers other 
books. So inaſmuch as in this caſe Ed. Shelley took an eſtate 
of freehold, and after an eſtate is limited to his heirs males 
of his body, the heirs males of his body muſt of neceſſity take 
by deſcent, and cannot be purchaſers; otherwiſe is it where 
an eſtate for years is limited to the anceſtor, the remain- 
der to another for life, the remainder to the right heirs 
of the leſſee for years; there his heirs are purchaſers. Or 
if the remainder be limited to the (e) heir in the ſin- 
gular number upon a leaſe for life, there the heir takes 
an eſtate for term of life by purchaſe, And if it ſhould be 
admitted, that in regard of the ſaid ſubſequent words, the 
right heirs males ſhould have by purchaſe to them and the 
heirs males of their bodies, then a violence would be offer- 
ed as well to the words as to the meaning of the party, for 
if the heir male of the body of Edward Shelley ſhould 
take as purchaſer, then all the other ifſue males of the 
body of Ed. Shelley would be excluded to take any thing 
by the limitation; and it would be againſt the expreſs 
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the heirs males of the body of Edward Shelley, and of the 
heir males of their bodies begotten, and for default of ſuch 
iſſue, to divers other perſons in remainder ; fo if Richard 
Shelley being the heir male of the body of Edward Shel- 
ley at the time of his death ſhould take by purchaſe, then 
the heir males of the body of Richard Shelley only would be 
inheritable, and no other of the ſons of Edward Shelley nor 
their heir males, and conſequently if Richard Shelley ſhould 
die without iſſue male, the land would remain over to 
ſtrangers, and all the other ſons of Edw. Shelley which he 
then had and might afterwards have, and their iſſues, would 
be utterly difinherited, becauſe the words were in the plural 
number, heirs males of the body of Edw. Shelley, the for- 
mer conſtruction will be againſt the very letter of the inden- 
tures, for by that means the plural number will be reduced 
to the ſingular number, that is to ſay, to one heit male of 
the body of Edward Shelley only: and foraſmuch as the firſt 
words, viz. (heirs males of the body of Edw. Shelley include 
the ſubſequent words, viz. the heirs males of their bodies) for 
every heir male begotten of the body of the heir male of Ed- 
ward Shelley is in conſtruction of law an heir male of the 
body of Edw. Shelley himſelf ; for this reaſon the ſubſequent 
words are words declaratory, and do not reſtrain the former 
words. As in the caſe of (a) Littleton, if a man makes a feoff- 
ment in fee, ita quad the feoffee ſhall do ſuch an act, in that 
caſe Littleton faid it is commonly uſed in ſuch caſes to have 
alſo theſe words, (and if the act be not done, it ſhall be law- 
ful for the feoffor to re-enter) which he ſaid was more than 
was neceſſary, for the firſt words are ſufficient in law, and 
include them, yet he faid they are well put in, to declare and 
expreſs the law to lay-people. 

And laſtly in this caſe, if Rich. Shelley ſhould not be in 
in courſe and nature of a deſcent, then he could not take at 
all ; for when an eſtate is made to a man, and after in the 
ſame deed (to limit the quality of the eſtate) a fur- 
ther limitation is made to his heirs, or to the heirs of 
his body; in all theſe cafes his heirs or the heirs of 
his body ſhall never take as purchaſers but in this caſe 
theſe words, heirs males of the body of Edward Shelley, 
were words of limitation; and therefore the heir male 
of the body cannot take as a purchaſer. And in proof 
of the firſt propoſition is was ſaid, that this is the rea- 
ſon of the book in (6b) 40. Ail. pl. 19. and of Mr. Lit- 
tleton's caſe, fol. 128. that if a man grants a reverſion 
or a ſeigniory by deed to J. S. and his heirs, if the gran- 


(e) Co. Lit. 309. tee dies before (c) attornment, the attornment to the heir 
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is void, for if the attornment ſhould be good, then the 
heir 
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heir would be in as a purchaſer, whereby the grant and mean- 
ing ofthe parties theſe words, his (a) heirs, were words of limi- (a) 2 Co. 36. b. 
tation to limit the eſtate of the grantee himſelf; and ſo it was 377 95; 2 "IP 
held in Nichols caſe in (5) Plow. Com: fol. 483. that if a (5) Plow. 481, 
man leaſes lands to a man for life, and if the leſſor dies with- a+ b. 482. a 
out heir of his body, that then the leſſee ſhall have the land 
to him and to his heirs; in that caſe if leſſee for life dies, and 
then the leſſor dies without heir of his body, the heir of the 
leſſee ſhall not have the land, as it was held clearly cauſa 
qua ſupra. 

And ſo the law is clear, as it is commonly agreed in our 
books, if two men (c) exchange lands in fee- ſimple, or fee- (:) Co. Lit. zo. 
tail, if both the parties die before the exchange be executed of b. 57. b. 45. 


each part, the exchange is void, for if the heirs ſhould enter, pod, Raik s 87%, 


they would be in as purchaſers by force of the words, which Perk: ſea. 284. 


were words of limitation of the eſtate, and not of purchaſe. antes 98. b. 
And upon the ſame reaſon is Brett's and Rigden's caſe ad- _ 3 
judged in Plow. Com. fol. 342. a ſtronger caſe than this caſe 3 Wuc 489,490, 
is. For a (4) man deviſed lands to another and to his heirs, &c. 
and the deviſee died in the life of the deviſor, and then the (RE ms. 
deviſor died, and it was adjudged, that the heir ſhould not b. Mo. ke 
take by the deviſe, for in that caſe the heirs are not named as Swinb. 29, 109. 
words of purchaſe, but only to expreſs and limit the eſtate — 2 
which the deviſee ſhould have, for without the word heirs, the 1 jones 54 
deviſee could not have the fee - ſimple and the heirs are named Carter 4. 
only to convey the land in fee - ſimple, and not to make any wg 
other to he purchaſer than the firſt deviſee. So in our caſe the — 484. 
heirs males of the body of E. S. are named only to give E. S. Palm. 556, 
an eſtate- tail, and not to make any other purchaſer than E. S. 
only, and without thoſe words he could not have had an eſtate- 
tail; and there fore the uncle in our caſe cannot claim the 
land as a mere purchaſer, but if he takes it in any ſort, he 
ſhall take it in nature and courſe of a deſcent, and therefore 
guacung. via data the uncle cannot have the land; and if he 
take it in nature and courſe of a deſcent, (for as a purchaſer 
he cannot take) then the elder ſon ſhall enter upon him, and 
ſo quacung. via data the ſon of the elder ſon ought to have 
the land. And therefore to conclude: firſt, no execution 
could be ſued againſt the iſſue in tail, becauſe no execution 
was ſued in the life of Ed. Shelley. Secondly, admitting 
execut. might have been ſued againſt the iſſue in tail and that 
execution was requiſite to be had in the life of E. Shelley, in 
as much as the lands were in leaſe for years, that the re- 
verſion was immediately veſted in the recoveror by the 
judgment: thirdly, admitting execution might be ſued 
againſt the iſſue in tail, and that the recovery was not 
executed till after the death of Edward Shelley; yet firſt, 
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foraſmuch as it was impoſſible by the act of God that execu- 
tion ſhould be ſued in the life of E. S. ſecondly, that che inden- 
tures guide the uſe, and direct it to the heirs males of the body 
of E. S. by words of limitation: thirdiy, that the uſe and eſtate 
do not commence originally in the uncle as a mere purchaſer, 
but firſt veſted in the uncle by force of the indentures made by 
E. S. and the recovery had againſt him, and might have veſt- 
ed in E. 8. and if it had been veſted in E. S. then without 
doubt Rich. Shelley had taken by defcent: fourthly, that the 
eſtate is conveyed by way of limitation of uſe, which is always 
directed by the intent of the parties: fiſthly, that it would be 
abſurd and miſchievorts to adjudge the whole inheritance to be 
at the diſpoſal of the recoverors, or of the ſheriff who never 
were truſted; and laſtly, (a) that Richard the uncle ought ei- 
ther to claim in nature or courſe of deſcent; and then no que- 
ſtion but the entry of the defendant was lawful, or otherwiſe 
merely by purchaſe, which by the rules of law, and for the rea- 
ſons aforeſaid he cannot; and therefore they concluded, that 
the entry of Henry Shelley the defendant was lawful; and that 
judgment ought to be given againſt the plaintiff, that he ſhould 
take nothing by his bill. | 

After the ſaid caſe had been openly and at large argued at 
three ſeveral days by the counſel of each fide in theKing's Bench, 
the Queen hearing of it (for ſuch was the rareneſs and difficul- 
ty of the caſe being of importance that it was generally known) 
of her gracious diſpofition, to prevent long, tedious, and charge- 
able ſuits between parties ſo near in blood, which would be 
the ruin of both, being gentlemen of a good and ancient fami- 
ly, directed her gracious letters to Sir Tho. Bromley, Knt. 
lord Chancellor of England, who was of great and profound 
knowledge and judgment in the law, thereby requiring him to 
aſſemble all the Juſtices of England before him, and upon con- 
ference had between themſelves touching the ſaid queſtions, 
to give their reſolutions and judgments thereof; and thereupon 
theLordChancellor in Eaſter Term in the 23d year of her reign 
Called before him at his houſe called York-houſe, Sir Chriſ. 
Wray, Knt. Lord Chief Juſtice of England, and all his compa 
nions Juſtices of the Queen's Bench, dir Ja. Dyer, Knt. Lord 
Chief Juftice of the court of Common Pleas, and all his com- 

nions Juſtices of the fame court; and Sir Roger Manhood, 
Knt. Lord Chief Baron of the Excheq. and the Barons of the Ex- 
cheq. before whom the queſtions aforeſaid were moved and 
ſhortly argued by Fenner ſerjeant, on the plaintiff's part, 


and by one on the defendant's part. At which time the Ld, 
Chancellor 
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Chancellor was of opinion for the defendant, and openly de- 
clared his opinion before all the Juſtices, that upon the third 
queſtion the law was for the defendant, and therefore the de- 
fendant's entry upon the uncle was lawful, but the ſaid queſ- 
tions were not reſolved at that time, the faid Juſtices deſiring 
time to conſider of the queſtions. And 8 or ꝗ days after in the 
ſame term, all the faid Juſtices and Barons met together in 
Serjeants-inn, in Fleet-ſtreet, for the reſolution of the ſaid caſe, 
and there the caſe was again ſhortly argued by them ; after 
which arguments the Juſtices at that time did confer among 
themſelves, and took further time to conſider of the ſaid queſ- 
tions in the next vacation till the beginning of Trinity Term 
then next following ; and accordingly in the beginning of 
Trinity Term, after great ſtudy and conſideration of the ſaid 
record of the ſpecial verdict, all the ſaid Juſtices and Barons 
met again in Serjeants-inn, in Fleet- ſtreet, at which time, up- 
on conference amongſt themſelves, all the Juſtices of Eng- 
land, the Lord Chief Baron, and the Barons of the Exchequer, 
except one of the puiſne Juſtices of the court of Common Pleas, 
agreed that the detendant's entry upon the faid Richard the un- 
cle was lawful; and four or five days after their laſt meeting, 
one of the defendant's counſel came to the bar in the Queen's 
Bench, and moved the juſtices to know their reſolutions in 
the ſaid caſe; for their reſolution was not before known to 
the defendant nor to his counſel. And Sir Chriſtopher Wray, 
Knt. lord Chief Juſtice, anſwered, that they were reſolved, and 
thereupon aſked the plaintiff's counſel being then at the bar, 
if they could fay any more on the plaintiff's part, who an- 
ſwered, that they had faid as much as they could: and likewiſe 
aſked the defendant's counſel if they had any new matter to 


106 


ſay for the defendant, who ſaid, no. And then the faid Chief (% Oo. Lit. 361. 


Juſtice gave judgment, that the plaintiff ſhould take nothing - 
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by his bill: and becauſe the counſel of both ſides who were pre- 
ſent, were deſirous to know upon which of the ſaid points their 
reſolution did depend, the ſaid Chief Juſtice openly declared, 
that as to the firſt point, the better and greater part of all the Ju- 
ſtices and Barons held that (a) execution might be ſued againſt 
the iſſue in tail, becauſe the right of the eſtate-tail was bound 
by the judgment againſt the tenant in tail, and the judg- 
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P 2 reco- 249+ 3 Ed. 4. 7. 
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(c) 7 Co. 38. a. 
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recoveries which are the common aſſurances of the 
land. | 

And as to the (a) ſecond point, they were all agreed, that 
the reverſion was not in the recoverors immediately by the 
judgment: but he ſaid, that all the Juftices of England and 
Barons of the Exchequer, except one of the Juſtices ot the Com 
mom Pleas, were agreed as to the third point. That the un- 
cle was in, in courſe and nature of a (5) deſcent, although be 
ſhould not have his age, nor be in ward, &c. Firſt, becauſe 
the original act, viz. the recovery, out of which all the uſes 
and eſtates had their eſſence, was had in the life of Edw. Shel- 
ley, to which the execution after had a (c) retroſpect: fecond- 
ly, becauſe the uſe and poſfeſſion might have veſted in Ed- 
ward Shelley, if execution had been ſued in his life: thirdly, 
the recoverors by their entry, nor the Sheriff by doing of exe- 
cution, could not make whom they pleaſed inherit: fourthly, 
becauſe the uncle claimed the ufe by force of the recovery, 
and of the indentures by words of limitation, and not of pur- 
chaſe. Theſe were, as the Chief Juſtice ſaid, the principal rea- 
ſons of their judgment. And it was reſolved by them all, that 
the recovery, notwithſtanding the death of Edward Shelley in 
the morning between the hours of five and fix on the ſame (4) 
day, was good enough. And fo this caſe was reſolved by Sir 
Thomas Bromley, K nt. Lord Chancellor of England, Sir Chriſ- 
topher Wray, Ent. Lord Chief Juſtice of England, Sir James 
Dyer, Knt. Lord Chief Juſtice of the Court of Common Pleas, 
Sir Roger Manwood, Ent. Lord Chief Baron of the Exchequer, 
Sir Thomas Gawdy, Knt. one of the Juſtices of her Highneſs's 
Bench, and by all the Jaſtices of the Queen's Bench, and by all 
the Juſcices, except one, of the Common Pleas, and by all the 
Barons of the Exchequer, that the defendant's right was good, 
and his entry lawful, and judgment was given accordingly, 


See this caſe cited Rep. Q. A. 183. Lucas 120, 421, 425, 
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Michaelmas Term, Anno 27 and 28 
Eliz. in the King's Bench, Rot. 58. 


of St. Michael in this term, before the lady the Q Dalaration in 
at Weſtminſter, came John Grendon, Gent. by Will. Gold- 1 
ſmith his attorney, and brought here in the court of the 
ſaid lady the now Queen there, his bill againſt Thomas Co. Lit. 237. a, 
Albany, in the cuſtody of the Marſhal, &c. of a plea of 
treſpaſs, and there are pledges of ſuit, that is to ſay, John 
Doe and Richard Doe, which bill followeth in theſe words; 
f. Middleſex, ſſ. John Grendon, Gent. complaineth of Tho. 
Albany, in the cuſtody of the Marſhal of the Marſhalſey, be- 
fore the Queen herſelf being, for that, that he the firſt day of 
June in the 27th year of the reign of the ſaid lady the now Q. 
with force and arms, &c. the cloſe of him the faid John, at 
Willeſdon, broke and entered, and his graſs to the value of 10l. 
there then growing, with certain cattle, that is to ſay, horſes, 
oxen, cows, and ſheep, fed, trod down and conſumed, and 
other harms to him did, to the great damage of the ſaid John, 
and againſt the peace of the lady the now Queen; whereupon 
he ſaith, that he is the worſe, and hath damage to the value of 
20l. and thereof bringeth ſuit, :8&c. And the aforeſaid Tho. 
Albany cometh by Anthony Felton his attorney, and defend- 
eth the force and injury, when, &c. And as to the coming 
with force and arms, and whatſoever is againſt the peace 
of the faid lady the now Queen, faith, that he is not Co- Lit. 136. 4 
thereof guilty; and of this puts himſelf upon the coun- 
try; and the ſaid John likewiſe, &c. And as to the reſt 
of the treſpaſs ſuppoſed to be done, the ſaid Tho. faith, 
that the faid John ought not to have or maintain his 
action againſt kim, becauſe _ ſaith, that the place ,in which 
 q it 


Mee e that upon Saturday next after 8 days Middlef. ff. 


1 

q 
| 

1 


Pleadings in ALB Ax x's Caſe, Part I. 


it is ſuppoſed the treſpaſs aforeſaid to be done, containeth, and 
at the time when, &c. did contain in itſelf 20 acres of 
paſture, with the appurtenances, in Willeſdon aforeſaid ; and as 
to any treſpaſs in five acres, parcel of the ſaid 20 acres, the 
ſaid Thomas faith, that long before the time in which it is 
ſuppoſed the treſpaſs aforeſaid to be done, one Francis Bunny 
was ſeiſed of the aforeſaid 20 acres of paſture, in which, &c. 
in his demſene as of fee, and ſo thereof being ſeiſed before the 
aforeſaid time when, &c. that is to ſay, the firſt day of 
May, in the 2oth year of the reign of the lady the now Queen, 
by his deed of feoffment here into court brought, bearing 
date the ſame day and year, enfeoffed one Miles Hitchcock of 
the aforeſaid 20 acres of paſture, with the appurtenances, in 


Which, &c. to have and to hold to the ſaid Miles and his 


heirs for ever, to the uſe of the ſaid Francis for the term of 
the life of the ſaid Francis, and after the death of the ſaid Fran- 
cis, to the uſe of one David Bunny and the heirs of his body 
lawfully begotten; and for lack of ſuch iſſue, to the uſe of 
Nicholas Bunny and the heirs of his body lawfully begotten ; 
and for lack of ſuch ifſue, to the uſe of Walter Bunny and the 
heirs of his body lawfully begotten ; and for lack of ſuch iſſue, 
to the uſe of Stephen Bunny and his heirs for ever; by virtue 
of which ſeoffment, and by force of a certain act made in a 
Parliament of the lord Henry the 8th, late King of England, 
held at Weſtminſter in the county of Middleſex, the 4th day of 
February, in the 25th year of his reign, of transferring uſes into 
poſſeſſion, the aforeſaid Francis was of the aforeſaid 20 acres of 
paſture, with the appurtenances ſeiſed in his demeſne as of 
freehold; the remainder thereof, after the death of the afore- 
ſaid Francis, to the aforeſaid David and the heirs of his body 
lawfully begotten ; the remainder thereof to the aforeſaid Ni- 
cholas and the heirs of his body lawfully begotten; the re- 
mainder thereof to the aforeſaid Walter, and the heirs of his 
body lawfully begotten ; the remainder thereof to the aforeſaid 
Stephen and his heirs for ever expectant: and the aforeſaid 
Francis ſo of the aforeſaid 20 acres, with the appurtenances, 
in form aforeſaid being ſeiſed, the remainder thereof to the 
aforeſaid David in form aforeſaid expectant: the ſaid Francis 
afterwards, and before the time when, &c. that is to ſay, 
the firſt day of May, in the 21ſt year of the reign of the lady 
the now Queen, enfeoffed one Richard Tomſon of the aforeſaid 
20 acres of paſture, with the appurtenances, to have and to 
hold to the ſaid Richard his heirs and aſſigns for ever. By 
virtue of which the ſaid Richard was of the ſaid 20 acres of 
paſture, with their * ſeiſed in his demeſne as of 
fee, by virtue whereof, and for that the ſaid feoffment was made 
to the diſinheriting of the ſaid David, the ſaid David into the 
aforeſaid 20 acres of paſture, with the appurtenances, entered, 
and was thereof ſeiſed in his demeſne as of fee-tail ; the re- 
mainder thereof to the aforeſaid Nicholas, and the heirs of his 
body lawfully begotten; the remainder thereof to the ſaid 
Walter and the heirs of his body lawfully begotten ; the re- 
mainder thereof to the aforeſ. Stephen and his heirs for ever. And 
the aforeſ, David ſo thereof being ſeiſed, the remainder thereof 
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in form aforeſ. expectant, the ſaid David afterwards, and be- 
fore the time when, &c. that is to ſay, the firſt day of May 
in the 22d year of thereign of the lady the now Q. at Willeſdon 
aforeſ. demiſed the aſoreſ. five acres of paſture parcel, of the 
aſoreſ. 20 acres of paſtures, with the appurt. in which, &c. 
to one Ad, Blunt; to have and to hold to the ſaid Adam from 
the feaſt of St. Michael the Archangel then laſt paſt, until the 
end and term of 21 years from thence next following and fully 
to be complete. By virtue of which the ſaid Ad. Blunt into 
the ſaid 5 acres of paſture, with the appurtenan. entered, and 
was thereof poſſeſſed; and the ſaid Adàm fo being thereof poſ- 
ſeſſed, afterwards and before the time when, &c. enfeoffed 
the aforeſ, Tho. Albany of the ſaid five acres of paſture, with 
the appurtenances; to have and to hold to the ſaid J homas, 
his heirs and aſſigns, to the proper uſe and behoof of him 
the ſaid Thomas, his heirs and aſſigns for ever. By virtue of 
which the ſaid Thomas was of the ſaid five acres of paſture, 
with the appurtenances, ſeiſed in his demeſne as of fee; and 
the aforeſaid John Grendon claiming the ſaid five acres of 
paſture, with the appurtenances, by colour of a certain deed 
of demiſe to him thereof made for the term of his life by the 
aforeſ. Miles Hitchcock; whereas nothing of the ſaid five acres 
of paſture, into the poſſeſſion of the aforeſ. John Grendon, by 
the ſaid deed, ever paſſed, into the aforeſ. five acres of paſture, 
with the appurtenan. before the time when, &c. entered 
upon which poſſeſſion of the faid John thereof the ſaid Tho. 
Albany afterwards, that is to ſay, the aforef. time, when 
&c. into the afoxeſ. five acres of paſture, with the appurte- 
nances, entered, and the graſs there then growing, with the 
cattle aforeſaid fed, trod down, and conſumed, as it was law- 
ful for him to do; and this he is ready to verifie ; whereupon 
he prayeth judgment, if the aforeſ. John Grendon his action 
aforeſ. againſt him ought to have or maintain, &c. And as to 
any treſpaſs in the aforeſ. 15 acres of paſture, reſidue, the ſaid 
J ho. Albany faith, that the aforeſ. John Grendon his action 
aforeſ. thereof againſt him ought not to have or maintain, be- 
cauſe he ſaith, that the aforeſ. David long before the treſ- 
paſs aforeſ. ſuppoſed to be done, being ſeifed of the aforeſaid 
15 acres of paſture in his demeſne as of fee-tail, as before is 
ſaid, before the time when, &c. that is to ſay, the 2d day 
of May in the 22d year of the reign of the lady the now Q. a- 
foreſ. at Weſtm. aforeſ. by a certain indenture — the ſaid 
David and the aforeſ. Tho. Albany made, bearing date the fame 
day and year, and in the court of the Chancery of the ſaid lady 
the Q. at Weſtm. aforeſ. within fix months they next fol- 
lowing, in due manner of record inrolled, according to the 
form of the ſtat in ſuch caſe made and provided, one part of 
which ſealed with the ſeal of the ſaid David, the faid Thomas 
Albany brings here into court, bargained and fold to the 
ſaid Thomas the aforeſaid 15 acres of paſture reſidue of the 
ſaid 20 acres; to have w_ to hold to the ſaid Thomas 
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Albany and his heirs for ever, by colour of which bargain, 
fale, and inrolment, the ſaid Thomas Albany of the aforeſaid 
15 acres of paſture was ſeiſed in his demeſne as of fee; and 
the aforeſ. John Grendon claiming the faid 15 acres of paſ- 
ture, with the appurtenances, by colour of the ſaid deed of 
demiſe to him thereof made for the term of his life by the a- 
foreſaid Miles Hitchcock, whereas nothing of the ſaid 15 acres 
of paſture into the poſſeſſion of the ſaid John by that deed 
ever paſſed, into the ſaid 15 acres of paſture, with the ap- 
purtenances, before the time when, &c. entered, upon which 
ſſeſſion of the ſaid John thereof, he the ſaid Tho. Al- 
— afterwards, to wit, at the ſaid time when, &c. into 
the aforeſ. 15 acres of land, with the appurtenances, re-en- 
tered, and the graſs there then growing with the cattle aforeſ. 
fed, trod down, and conſumed, as it was lawful for him to 
do; and this he is ready to veriſie: whereupon he prays 
judgment if the ſaid John Grendon his action aforeſ. 
againſt him ought to have or maintain, &c. And the aforeſ. 
John Grendon, as well unto the aforeſ. firſt plea, as to the 
aforeſ. ſecond plea of the ſaid Tho. Albany above in bar 
pleaded, faith, that he for any thing in the Aid pleas before 
alledged, ought not to be barred from having his action 
againſt the ſaid Thomas, becauſe he ſaith, that in the a- 
foreſaid deed of feoffment of the aforeſaid Francis Bunny, 
in the bar aforeſaid above ſpecified, it was provided, that 
if it ſhould happen one Peter Penruddock to die without 
iſſue male of his body lawfully begotten, not leaving his 
wife with child by him in the life of the ſaid Francis, 
that then and from thenceforth it ſhould be lawful for the 
ſaid Francis at all times at his will during his natural life, 
by his writing indented by him the ſaid Francis to that intent 
made ſealed and ſubſcribed in the preſence of four credible and 
honeſt witneſſes, at the leaſt, to alter, change, determine dimi- 
niſh, or to amplify any uſe or uſes, limitations, intentions, or 
urpoſes, limited, mentioned, or appointed in and by the afore- 
aid deed of feoffment, made by the aforeſaid Francis Bunny, 
as before is ſaid, or any uſe or uſes of every or any part or parcel 
of the premiſes, remainder, or remainders, reverſion or rever- 
ſions, to any perſon or perſons after the death of the ſaid 
Francis, as by the ſaid deed of feoffment aforeſaid it more fully 
appeareth. And that afterwards, and before the time when, 
&c. that is to ſay, the firſt day of May in the 23d year of 
the reign of the lady the now Queen, at Willeſdon aforeſ. 
the aforeſaid Peter died without ifſue male of his body law- 
fully begotten, and at the time of his death had not any 
wife; by which the aforeſaid Francis afterwards, and before 
the time when, &c. that is to ſay, the 2oth day of 
May in the 24th year of the reign of the lady the now 
Queen, at Willeſdon aforef. by his indenture made between 
the 


- 
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the aforeſ. Francis of the one part, and the aforeſ. David 
Bunny of the other part, ſealed, ſubſcribed, and delivered 
by him the ſaid Francis to the aforeſ. David Bunny in the 
preſence of John Frome, Will. Guerfie, Tho. Waltham, and 
John Goſtles, four credible and honeſt witneſſes, which in- 
denture the aforeſ. John Grendon, with the ſeal of the aforeſ. 
Francis ſealed, and with his hand underwritten here into 
courts brings, whoſe date is the fame 20th day of May in the 
24th year of the reign of the ſaid lady the now Queen above- 
ſaid, changed the uſes in the aforeſ. deed of feoffment above 
expreſſed. And by the ſame indenture, the ſaid Francis co- 
venanted and agreed with the aforeſaid David Bunny, that 
from thenceforth the ſaid Miles Hitchcock, in the aforeſ. 
deed of feoffment named, and his heirs, and all others who 
then were, or ſhould be ſeiſed of the aforeſ. 20 acres of paſ- 
ture, with the appurtenances, in which, &c. ſhould be ſeiſed 
to the uſe of the faid John Grendon and his heirs for ever, 
as by the fame indenture more fully appeareth. By virtue 
whereof, and by force of the ſtatute made of transferring of 
uſes into poſſeſhon, the aforeſ. John Grendon into the aforeſ. 
20 acres of paſture, with the appurtenances, in which, &c. 
entered, and was thereof poſſeſſed in his demeſne as of fee, 
until the ſaid Tho. Albany, the day and year aboveſaid in 
the bill aforeſaid above ſpecified, the cloſe of the ſaid John 
Grendon in the aforeſaid 20 acres of paſture broke, and his 
graſs to the value, &c. then there growing, with his cattle 
aforeſaid fed, trod down, and conſumed, as he above againſt 
him complaineth; and this he is ready to verifie: whereupon, 
in as much as the aforeſ. Tho. Albany doth acknowledge the 
treſpaſs aforeſ. in the aforeſ. 20 acres of paſture, with the ap- 
purtenances, to be done, the aforeſ. John prays judg- 
ment, and his damages, by occaſion of the treſpaſs atoreſ. 
to be to him adjudged, &c. And the aforeſ. Tho. Albany 
faith, that well and true it is, that in the aforeſaid deed of 
feoffment of the aforeſaid Francis Bunny, it was provided, 
that if it ſhould happen the ſaid Peter Penruddock to die with- 
out iſſue male of his body lawfully begotten, not leaving his 
wife with child of a fon, in the life of the ſaid Francis, that 
then, and from thenceforth it ſhould be lawful to the aforetaid 
Francis, at all times at his will, during his natural life, by 
his writing by him the ſaid Francis, to that intent made in 
the preſence of four credible and honeſt witneſſes, at the 
leaſt, to alter, change, determine, or amplify any uſe or 
uſes, limitations, intentions or purpoſes, limited or ap- 
ene by the aforeſ. deed of feoffment, by the ſaid Francis 

unny made, as before is ſaid, or the uſe or uſes of any 
part or parcel of the premiſes, remainder or remainders, 
reverſion or reverſions, limited to any perſon or perſons, 
alter the death of the faid Francis; and that e 
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and before the time when, &c. the aforeſ Peter died 
without iſſue male of his body lawfully begotten, the aforeſ. 
Francis, at the time of the death of the aforeſ. Peter, being 
in full life; but the ſaid Tho. Albany further ſaith, that the 
ſaid Francis in the life time of the ſaid Peter Penruddock, 
that is to ſay, the firſt day of April in the 23d year of the 
reign of the lady the now Queen, at Willeſdon aforeſ. by a 
certain writing indented, made between him the ſaid Francis 
of the one part, and the aforeſaid Miles Hitchcock and I ho. 
Albany of the other part, one part of which the ſaid Tho. 
Albany, ſealed with the ſeal of the ſaid Francis, brings here 
into court, whoſe date is the ſame day and year, renounced, 
re inquiſned, and ſurrendered all manner of ſuch liberty, power, 
and authority, which he the ſaid Francis, by force and virtue 
of the aforeſ. proviſo above recited, or any liberty in the a- 
foreſ. deed of feoffment mentioned and expreſſed, which he of 
and from the death of the aforeſ. Peter Penruddock then had 
or ought to have, of, touching and concerning the alteration, 
changing, determination, diminiſhing, or ampiifying of ſuch 
uſe or uſes, intentions and limitations, as are in the ſaid in- 
denture limited, expreſſed and declared. And further the 
faid Francis, by the ſaid writing, remiſed, releaſed, and quit- 
claimed to the aforeſ. Miles Hitchcock and Thomas Albany 
all the aforeſ. condition, proviſoes, covenants and agreements 
before mentioned, and all and all manner of ſuch power, 
liberty, authority, right, title or demand, which the ſaid 
Francis, after the death of the ſaid Peter, had or could have, 
claim or challenge or demand, by force and virtue of the ſame 
condition and proviſo in the aforeſ. deed of feoffment above 
mentioned, of or for the altering, changing or determining of 
any uſe or uſes in the ſaid deed of feoffment contained; ſo 
that the ſaid Francis, of and from the death of the aforeſ. 
Peter Penruddock, ſhould not claim, challenge, demand, 
exerciſe, uſe, or have any power, liberty, or authority, to alter, 
change, determine, diminiſh or amplity any uſe or uſes, limi- 
tations, or declarations, in the aforeſ. deed of feoffment con- 
tained, expreſſed, limited or appointed, but that the ſaid 
Francis, from the death of the ſaid Peter, of and from all ſuch 
liberty, power, and authority, as before is ſaid, ſhould ſtand 
and remain, utterly barred, excluded, and diſcharged for ever. 
And further, the ſaid Francis, by that writing granted to the 
aforeſaid Miles and Thomas, and their heirs, that from 
thenceforth the aforeſaid condition, proviſo, covenant, and 
agreement, and the aforeſaid power, liberty, and authori- 
ty, ſhould ceaſe and be utterly void, to all intents, conſtruc» 
tions, and purpoſes; and this he is ready to verifie: where- 
upon at before he prays judgment, and that the 
aforeſaid John Grendon from having his action aforeſaid 

againſt 
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againſt him the ſaid Thomas Albany, be barred, &c. And 
the aforeſaid John Grendon faith, that the plea aforefaid, by 
the aforeſaid 'Thomas Albany, in form aforeſaid above by re- 
joinder pleaded, and the matter in the fame contained, is not 
ſufficient in law, to bar him the ſaid John Grendon, from hav- 
ing his action aforeſaid againſt the faid Thomas Albany; to 
which the ſaid John Grendon needeth not, nor is bound any 
ways by the law of the land to anſwer; wherefore for want 
of a ſufficient r<joinder in this particular, the ſaid John 
Grendon prays judgment and his damages, by the occa- 
ſion aforeſaid to be adjudged unto him, &c. And the afore- 
ſaid Thomas Albany faith that the plea of him the ſaid Tho- 
mas, in manner and form aforeſaid, above by rejoinder plead- 
ed, and the matter in the ſame contained, is good and ſuffici- 
ent in law, to bar the ſaid John Grendon from having his action 
aforeſaid againſt him the aforeſaid Thomas Albany; which 
plea, and the matter in the ſame contained, the ſaid Thomas 
is ready to verifie and prove, as the court, &c. And becauſe 
the ſaid John Grendon to that plea doth not anſwer, nor doth 
the ſame any ways deny, the ſaid Thomas Albany, as before, 
prayeth judgment, and that the ſaid John Grendon be barred 
from having his action aforeſaid againſt the faid Thomas Al- 
bany, &c. And becauſe the court of the lady the Queen, 
here, of giving their judgment of and upon the premiſes is 
not yet adviſed, day is given to the parties aforeſaid, here be- 
fore the lady the Queen at Weſtminſter, until Thurſday next 
after the morrow of the Purification of the Bleſſed Mary, to 
hear their judgment of and upon the premiſes, becauſe the 
court of the lady the Queen here are not yet, &c. 
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Hil. Term. anno. 28 Eliz. 


Between GREnDoN and ALBANY in the 


King's Bench. 5 
4 Lon. 133, N treſpaſs brought by John Grendon plaintiff, againſt 
S_ * 57. Thomas Albany defendant, for a treſpaſs committed in 
323. 3. Keb. twenty acres of land in W. in the __ of Middleſex. The 
510, 536, defendant as to five acres pleaded, that Francis Bunny 1 Mat: 
Moor 605. 20 Eliz. by deed indented did infeoff Miles Hitchcock to the 


uſe of the ſaid Francis for life, and after to the uſe of one 
David Bunny in tail, and after to the uſe of one Walter 
Bunny in tail, and after to the uſe of Stephen Bunny in fee. 
And afterwards, viz. Mai 21 Eliz. the ſaid Francis of the 
faid five acres, in which, &c. did infeoff one Richard Tomp- 
ſon in fee, upon whom the ſaid David entered for the for- 
feiture. And afterwards, viz. 1 Mai: 22 Eliz. demiſed the 
ſaid five acres to Adam Blunt for twenty-one years, who in- 
feoffed the ſaid Thomas Albany the now defendant, and 
juſtified the treſpaſs, and gave colour to the plaintiff, And 
as to the ſaid fifteen acres reſidue, the defendant pleaded, that 
the ſaid David ſo ſeiſed as aforeſaid in tail, 2 Jar 22 Eliz. 
0.4 by deed indented and inrolled in Chancery according to the 
V4 ſtatute, did bargain and ſell the ſaid fifteen acres to the ſaid 
J defendant in fee, and juſtified the treſpaſs, and gave colour to 
14 the plaintiff. The plaintiff replied and ſaid, that in the ſaid 
1 deed of foeffment of the ſaid Francis Bunny, it was provid- 
| ed, that if it ſhould happen that one Peter Penruddock ſhould 

| die without iſſue male of his body, that it ſhould be lawful 
11 for the ſaid Francis at all times at his pleaſure, during his life, 
1. by his deed indented to be ſealed and delivered in the preſence 
14 of four honeſt and credible witneſſes at the leaſt, to alter, 
pF! Poſtea 373. a. change, determine, diminiſh, or amplify any uſe or uſes, 
* limitations, intents, or purpoſes limited or appointed in or by 
the ſaid deed of feoffment, or the uſe of any parcel of the 

remiſes. And afterwards, 1 Mait anno 23, the ſaid Peter 

Pearuddock died without ifſue male, and after, that is 

to ſay, 20 Martii 24 Eliz, the faid Francis by indenture 

| : between 
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between him and the ſaid David Bunny, and ſealed and de- 

livered in the preſence of four honeſt and credib!e witneſſes 

(naming their (a) names as he ought) did alter the uſes in the (a) Antea 109. a. 
ſaid deed contained ; and further covenanted and agreed with 

the ſaid Dav. that for ever after the ſaid M. Hitchcock and 

his heirs, &c. ſhould ſtand ſeiſed of the ſaid twenty acres 

to the uſe of the plaintiff in fee, as by the ſaid indenture 

more fully appears, by force whereof he was ſeiſed until the 

defendant did the treſpaſs, prout, &c. the defendant rejoined 

and confeſſed, that in the ſaid deed of feoffment there was 

ſuch a proviſo as the plaintiff in his replication hath al- 

ledged. But he ſaid, that the faid F. Bunny in the life time. 

of the ſaid P. Penrud. ſc. 1 Apr. 23. Eliz. by his deed did (2) —_ 31. 
renounce, relinquiſh, and ſurrender to the ſaid Miles, David, — Pg - 
Nicholas, Walter, and Stephen, all ſuch liberty, power, and 2 Roll. Rep. 
authority of revocation, &c. which he had after the death 337: Mu 337» 
of the ſaid Peter without iſſue as aforeſaid. And further the 1 ag 

ſaid Fr. by the ſaid deed did remiſe, (5) releaſe, and quit-claim (c) Hard. 415. 
to them the ſaid condition, proviſo, covenant, and agreement 4 Br. Tetam. 
aforeſaid, and all his power, liberty, and authority aforeſaid. bye ae a 
And further the ſaid Fran. by the ſame deed granted to al uſe 12. 15 
them and their heirs, that for ever after, as well the ſaid * 11. b. 
condition, proviſo, covenant, and agreement, as the ſaid power, ike pv | 
liberty, and authority ſhould ceaſe, and be to all intents 134, 235, 220, 
void, &c. Upon which rejoinder the plaintiff did demur in 28 Lit. 
law. And Altham and others of counſel with the plaintiff did — 1 
argue, that a fine or feoffment could not extinguiſh ſuch li- Hardr. 414. 
berty or power; a fortiori a releaſe could not extinguiſh it; Lach. 10. 

for a fine or feoffment hath power and force to exclude the 288 
party from all rights and titles to the land, as well prefent as (e) Latch. 10. 
future; but an authority or power, which is (c) col lateral to 43. Kelv. 40. b. 


the right and title of the land, cannot be given or extinguiſhed 26. = Le gh 


by fine or feoffment, neither can he thereby diſable himſelf 77. 2, 2 
to make an eſtate according to his authority and power, when 173. b. 1 Roll. 
it comes in eſſe. As in (4) 15 H. 7. fol. 1. b. where ce/tuy . 49. 2. 
que uſe deviſed, that his feoffees ſhould ſell his land, and died, x1 Co. 13. b. 


and afterwards his feoffees made a feoffment over, yet the feof- Cie. Jac. 362. 
fees might ſell againſt their own feoffment, becauſe the power 187. Roll“ 


to ſell was merely collateral to the right of the land. 655.2 Roll. 57, 
And ſo if (e) executors have power to fell land to J. 8. 2 Bulftr. 183, 


and they enter and diſſeiſe the heir, and inſeoff a ſtranger, — 279˙ 


et they may ſell to J. 5. for the reaſon before. And Moor 47, 50. 
it was reſembled to the cafe of tithes in /) 42 E. 3. 13. a. 21) $32. Dall. 


where it is held, that a prior parſon imparſonee ſhall have | Ago nn 


tithes againſt his own feoffment, becauſe he doth not claim B. N. C. 278. 
them in reſpect of the ownerſhip of the land, or any right Dyer 43. pl. 21. 


or title therein, but as tithes in reſpect that he is parſon by ry meer 3 


collateral means. And (g) 12 (2) Aſſ. plac. 41. pending a pre- 221 Co. Lit. 
cipe 266. a. 1 Roll. 
788. Palm. 2 54 
Br. Error 111. 


3 Co. 29. b. 
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cipe, the tenant makes a feoffment, and afterwards an erro- 
neous judgment is given againſt him, yet he ſhall have a writ 
of error againſt his own feoffment, for the error 1s collateral 
to the right of the land; a fortiori, in caſe of a releaſe, for 
that which ſhould be releaſed is but a poſſibility, which can- 
not be releaſed. And a (a) diverſity was taken between a 
condition precedent and a condition ſubſequent; for a condi- 
tion ſubſequent before the breach thereof may be releaſed, for 
there the eſtate pafleth, and the condition is annexed to that 
which may be releaſed. But in the caſe of a condition pre- 
cedent, there is but a poſſibility ; as if I grant to you, that if 
you do ſuch an act you ſhall have an annuity of 201. per 
ann. during your life, and before the performance of the con- 
dition you releaſe the annuity to me, the releaſe is void, be- 
cauſe the releaſe cannot extinguiſh a poſſibility. The caſe of 


(3) Lit. ſect. 446. Littleton, chapter (6) Releaſe 105. where the ſon releaſeth in 


Co. Lit. 26 5. a. 
10 Co. 47. b. 
4 Leon. 1345 
220. 

(c) Owen 40. 


(d) Poſt 174. a. 
Co, Lit, 237+ à. 
Hob. 337, 338. 
Moor 605. 

2 Roll. Rep. 


337+ 


(e) Godb. 301. 
Co. Lit. 30. b. 
Br. Tenant per 
le Curteſie 6. 

4 Leon. 

135, 221. 

Hob. 338. 
Perk, ſect. 474. 
2 Rol. Rep. 337 
{f) 4 Leon. 
134, 220. 

Co, Lit. 265, Aa, 
b. 247. b. 

(ps) 4 Leon. 
135, 221 

Br. Attaint 11. 
Br. Bar. 9. Br. 
Entre congea- 
ble 4. 

Fitz. Bar. 70. 
(A Leon, 
135, 221. 

2 Roll. Rep. 
337 


the life of his father, the releaſe is void. And 40 E. 3. 22. 
a future duty as a relief, &c. is not releaſed by this word de- 
mand, (c) 18 E. 3. fol. 26. a. & tituls Avowry 99. 

And on the other fide it was argued by one of the Inner 
Temple; and as to the firſt point he ſaid, that a fine or (4) 
feoffment may utterly extinguiſh the ſaid power and autho- 
rity, ſo that the feoffor had diſabled himſelf to execute it 
when it came in eſe. And therefore the caſe by way of ad- 
mittance is no other in effect, but that A. enfeoffs B. to the 
uſe of A. himſelf for life, and after to the uſe of B. in tail, 
and after to the uſe of C. in fee, with proviſo and liberty to 
revoke the uſes, and to limit new uſes, if A. ſurvive B. and 
afterwards A. makes a feoffment, and after B. dies; whether 
A. may limit new uſes againſt his own feoffment is the queſ- 
tion; and he conceived, he could not. And firſt he ſaid, that 
a livery is of ſuch force that it gives and excludes the feoffor 


not only from all preſent rights, but from all future rights 


and titles. Alſo as the books are, in the caſe of tenant by the 
curteſy in (e) ꝙ H. 7. fol. 1. b. and in the caſe of an intruder, 
and recovery in a writ of diſceit, in 9 H. 7. 24. b. and in 
the caſe where the ſon diſſeiſed the father, and made a ſeoft- 
ment, in (/) 39 H. 6. 43. 2a. And in all actions which are in 
a manner collateral to the land, as (g) 34 H. b. 44. a. the caſe 
of attaint, () 38 E. 3. 16. b. the caſe of diſceit, in thoſe 
caſes thoſe actions are extinguiſhed by a feoffment of the land, 
and yet they are collateral to the right of the land, by which 
no land is demanded, but are only to reform the erroneous pro- 
ceeding, the falſe oath, and falſe return of the Sheriff, &c. but 
becauſe by a mean the poſſeſſion and inheritance of the land 
would be alſo removed and deveſted by them, for that reaſon 
by a feoffment of the land, thoſe actions are gone, 

So 
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So in the caſe at bar, although this power to revoke the for- Skinner 185. 


mer uſes and eſtates, and to limit a new uſe is not properly 
any intereſt or right in the land, yet ĩt is a mean by which the 
poſſeſſion and right of the land thall be altered and deveſted 
out of a third perſon. Alſo it is clear, that a future uſe ſhall 
be given incluſively in the livery, as (a) 27 H. 8. 29. b. and 
in Delamer's caſe Plow. Com. and then if a future right, a 


(a) 4 Leon. 
221, 135 
Br. Feoſtment 


future action, which is collateral to the right of the land, and al ut 8. 
a future uſe ſhall be given and extinguiſhed in the livery of Plow. 352. 4. 


the land; ſo it was ſaid, ſhall it be in the caſe at the bar; for 
let us examine the caſe byparcels, and ſuppoſe that in the caſe 
above, the proviſo had been only, that if A. ſurvive B. that 
then he might revoke the former uſes, without more it was 
clear, that after the ſaid ſeoffment he could not revoke, for 
then he would have the land again (5) againſt his own feoff- 
ment, which would be againſt all reaſon, and againſt all the 
books aforeſaid. 

Then in the caſe at bar the proviſo goes further, ſcil. that he 
may alter, change, &c. Suppoſe then that he had power to 
revoke the ancient uſes, and power to Jimit new uſes to a 
ſtranger, how ſhould the ſtranger have this new uſe? Cer- 
tainly by force of the firſt fecffment made by the ſaid A. for 
out of that all the preſent and future uſes alſo ariſe. And fo 
the ſtranger ſhall have this uſe in a manner by the ſaid A. a- 
gainſt his own later feoffment and livery, which for the reaſons 
aforeſaid cannot be. And it was faid that the book in (c) 15 
H. 7. 11. b. which hath been cited on the other fide, is not 
to be compared to this caſe, for two reaſons: one, becauſe there 
the feoffees having power to ſell, as is aforeſaid, made a feoff- 
ment over to the firſt uſes, for ſo is the book, and then not- 
withſtanding their feoffment they might ſel} as much as the 
teſtator could deviſe, and that was the uſe. The ſecond rea- 
ſon is, becauſe when the fęoffees ſell the uſe, the vendee is in 
by the deviſe of ce/fuy queuſe; as in the caſe of executors who 
have power to ſell, their vendee ſhall be in by the teſtator and 
not by them; but in the caſe at bar, the new ce/tuy gue 
705 as hath been ſaid beſore, would be in in a manner by the 
coffor; for the feoffor in caſe of an eſtate tail limited in 
uſe ſhall be ſuppoſed donor. And as to the caſe (4) 12 
AMT. 41. of Error, he faid, that the feoffment cannot bar 
him of the writ of error, becauſe notwithſtanding his feoff- 
ment he remains tenant as to the demandant, and ſha!l plead 
all pleas which the tenant might plead, and notwithſtand- 
ing that ſhall be received, &c. and judgm. given againſt him 
as tenant ; wherefore upon ſuch judgm. given againſt him 


(5) Co. Lit, 
265. b. 


(e) Antea 111.2, 
Pop. 194. 

14 H. 7. caſu 
ultimo, 

Latch, 10. 
Hard. 414. 
Kel. 44. b. 
Moor 605. 
Poſtea 173. b. 
Co. Lit. 265. b. 
4 Leon. 220, 
221, 134, 135. 
Antea 111. 4. 
Br. Teſtament 
E Volunt. 6, 7. 
Br. Feoffment 
al Uſe 12. 2 
Wilſ. 400. 

(4) 4 Leon. 
135, 221. 

Co. Lit. 266. a» 
1 Rol. 788. 
Palm. 254. 

Br. Error 111. 
Antea 111. a. 
3 Co. 29. b. 


after his ſeoffment he ſhall have a writ of error; but (e) if (+) Co. Lit. 289. 


aſter the judgm. given he makes a feoffment, he ſhall never 
have a writ of error, nor an attaint ; and therefore the rea- 


| fon is not in the caſe of (% 12 Aſſ. as hath been urged, 


that 


a. 


(#7 Antea 111.4 


AL BAN v's Caſe. Part I. 


that the feoffment doth not extinguiſh it, becauſe it is collate- 
ral to the right of the land, for then by the ſame reaſon his 
feoffment after judgment given ſhould not - extinguiſh it 
wherefore it ſeemed to him, that a fine or feotfment may ex- 
tinguiſh the ſaid future power. And of ſuch opinion, upon 


_ conference had with the Ld. Anderſon and other Juſtices, was 


(a) Poſtea 174. 

a. Co. Lit. 237. 

a. Hob. 337, 338. 
Mo. 60. 2 Roll. 
Rep. 337. 

3 Co. 83. a. 


Lit. ſect. 748. 
Co. Lit. 392. b. 
8 Co. 154. a 

5 Co. 71. a. 


(e) 5 ©9- 71. 2. 
10 Co. gr. b. 
(4) Co. Lit. 265. 
a. 5 Co. 71. a. 
8 Co. 151. b. 
Doctr. plac, 


149. 


(s) 5 Co. 71. a. 
81. b. 

2 Rol. 340. 
Co. Lit. 266. a. 
Fitz. Releaſe 
57. Br. Releaſe 
33. Br. Dean & 
Chapter 11. 


Wray Ch. Juſtice of England, and all the court of K. 's Bench, 
that is to ſay, that (a) the ſaid power as well to revoke, as to 
limit new uſes, may be utterly gone and extinguiſhed either 
by a ſine or a feoffment. And as to the ſecond point, he con- 
ceived, that the ſaid future power might be releaſed, for it 
may be reſembled to a condition ſubſequent, altho' the per- 
formance or breach thereof cannot be done without an aCt pre- 
cedent; as if A. enfeoff B. and his heirs upon condition, that 
if B. ſurvive C. if then A. or his heirs pay to B. his heirs or 
aſſigns 408. that then he and his heirs ſhall re- enter; in that 
caſe, it is a condition ſubſequent, and although it cannot be 
performed but upon a contingency, yet is the inheritance in 
him, and ſhall deſcend to his heir, and therefore may be re- 
leaſed, and his heir by his releaſe may be barred. And there- 
fore if a man makes a feoffment in fee with warranty, in 
that caſe before he can vouch, he ought to be impleaded, fo 
that the voucher depends upon an act uncertain, that is to ſay, 
that he ſhall be impleaded in a real action by a ſtranger ; yet 
by a releaſe of all demands, (6) Littleton in his chapter of War- 
ranty, fol. 171. faith, that the warranty is extinguiſhed, for 
it is an inheritance in law, and may deſcend to the heir, and 
by conſequence may be releaſed. 

Alſo it a man covenants to do a collateral act, in that cafe 
before the breach of it, a releaſe of all actions, ſuits, and 
quarrels, is nothing worth, for before the breach of it there 
is not any duty, nor cauſe of action, but the breach ought 
to precede as it was adjudged Tr. 4 Eliz. Rot. 1027. in Com- 
muni Banco, But in the fame caſe a releaſe of all covenants 
will bar it, as it is ſaid in 35 H. 8. 56, 57. (c) Dyer. For by 


his death the law transfers it to his executor, and by con- 


ſequence he may releaſe it. And 16 E. 3. Fitz. Barre 145. (4) 
A woman hath title of dower of laud, whereof one 1s te- 
nant for life, the reverſion to another in fee, and the wo- 
man releaſes to him in the reverſion, it is a good bar in a 
writ of dower againſt tenant for life; and yet at the ſame 
time ſhe had no preſent cauſe of action againſt him, but 
in futuro after the death of tenant for life. 80 21 H. 7. 
41. a. (e) A releaſe of an annuity to the patron in time 
of vacation is good, yet no action lies againſt him, nor 
againſt any other till a ſucceſſor be made; and yet a re- 
leaſe will extinguiſh it. And ſuppoſe in the caſe at bar, 
that the; power of. revocation upon the ſaid contingency 


had 


FR 
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had been reſerved to the feoffor and his heirs, without doubt 
it was inheritance in him, and ſhould deſcend to his heir, 
and by conſequence his releaſe ſhall extinguiſh it; but as to 
that point, the court gave no reſolution : but it was agreed 
per totam euriam, that if the power of revocation had been 
preſent, as the uſual proviſoes of revocation are, that it might 
be extinguiſhed by (a) releaſe, made by him who had ſuch 
power, to any who had an eſtate of freehold in the land in 
poſſeſſion, reverſion, or remainder, and thereby the eſtates 
which were before defeaſable by the proviſo, are by ſuch re- 
leaſe made abſolute. | | 

And he moved another point, that if it was admitted, that 
the ſaid future power could not be releaſed, yet as well the 
power as the proviſo and covenant might by the ſaid words of 
defeaſance be defeated, for both are (5) executory, ſcil. the 
power itſelf, which was created by the faid covenant and 
proviſo, which, &c. and as the proviſo and covenant itſelf com- 
menced by deed, ſo by deed they may be annulled and de- 
feated,. And it was ſaid, that in all cafes, when any thing 
executory is created by a deed, that the ſame thing by conſent 
of all perſons who were parties to the creation of it, might 
by their deed be defeated and annulled. And therefore it was 
ſaid, that warranties, (e) recogniſances, rents, charges, an- 
nuities, covenants, leaſes for years, uſes at the common 
law, and ſuch like, may by a defeaſance made with the mu- 
tual conſent of all thoſe who were parties to the creation of 
them, be by deed annulled, diſcharged, and defeated ; for it 
was ſaid, it would be ſtrange and unreaſonable, that a thing 
which is created by the act of the parties, ſhould not by their 
act with their mutual conſent be diſſolved again. And of 
ſuch opinion alſo was Wray Chief Juſtice, and the whole 
court, ſcil. that by the ſaid defeaſance as well the ſaid cove- 
nant which created the ſaid power, as the power itſelf cre- 
ated thereby was utterly defeated and annulled ; and accord- 
ing to their reſolution judgment for the cauſes atoreſaid was 
given, quod querens nil capiat per billam, 


[See Skinner 53, 185, 186. ] 
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(a) Poſtea 174.4. 
0. Lit. 265. b, 


5 Jones 411: 
Co. Lit. 237. as 


5 Co. 26. a. 
6 Co, 13. b. 


(e) Co. Lit. 


336, 337» 
237. a. 
1 Rol. 472. 


2 Sand. 48. 

9 Co. 79. b. 
Cr, Eliz. 623, 
755» 

Moor 37. 
Plow. 137. 2s 
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CHUDLEIG H's Caſe. 


Hilary Term, Anno 31 Eliz. Rot. 65. 


in the King's Bench. 
N 


E it remembered that heretofore, that is to fay, in 

the term of St. Hilary laſt paſt, before the lady the 
Queen at Weſtminſter, came William Dillon, Eſq. by Ed- 
ward Hall his attorney, and brought here in the court of the 
ſaid lady the Queen, then there his bill againſt John Freine, 
in the cuſtody of the Marſhal, &c. of a plea of treſpaſs, and 
there are pledges of proſecuting, to wit, John Doe and Richard 
Roe, which bill followeth in theſe words; ſſ. Will. Dillon 
Eſq. complaineth of John Freine, in the cuſtody of the 
Marſhal of the Marſhalſey of the lady the Queen, before 
the Queen herſelf being ; for that, that he the 16th day 
of November in the 29th year of the reign of the faid lady 
the now Queen, with force and arms, &c. the cloſe of him 
the ſaid William, called Seden Cloſe, at Taveſtock, in the 
county aforeſaid, brake and entered, and his graſs there to the 
value of 51. then and there growing, with his cattle, that is 
to ſay, with horſes, oxen, cows, hogs, and ſheep, fed, trod 
down, and conſumed, continuing the treſpals aforeſaid, as 
to the treading down and conſuming the graſs from the afore- 
ſaid 16th day of Novemb. in the 29th year aforeſaid, until 
the bringing of this bill, that is to ſay, the 8th day of Febru- 
ary, in the 3oth year of the reign of the lady the now Queen, 
divers days continuing, and divers other harms to him did, a- 
gainſt the peace of the ſaid lady the now Queen, to the da- 
mage of the ſaid William 40 marks; and thereof he bringeth 
ſuit, &c. Aud now at this day, that is to ſay, Thurſday next 
after 8 days of St. Hil. in this term, (until which day the ſaid 
John Freine had licence to imparl to the ſaid bill, and then 
to anſwer,) &c. before the lady the Q. at Weſtm. cometh as 
well the ſaid William Dillon by his attorney aforeſaid, as the 
aforeſaid J. Freine by John Halſtaf his attorney, and the 
jaid J. Freine defendeth the force and injury, when, &. 
And 
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And ſaith that he is not thereof guilty ; and of this puts himſelf 
upon the country, and the ſaid William Dillon likewiſe, &c. 
Therefore let a jury come before the lady the Queen at Weltmin- 
ſter upon Tueſday next after eight days of the Purification of the 
bleſſed Mary; and who neither, &c. to recognize, &c. becauſe as 
well, &c. the ſame day 1s given to the parties aforeſaid here, &c. 
Afterwards the proceſs thereof was continued between the parties 
aforeſaid, of the plea aforeſaid by jurors put thereof between them 
in reſpite before the lady the Queen at Weſtminſter, until Thurſ- 
day next after 8 days of 8. Michael then next following, (a) un- 
leis the Juſtices of the lady the Queen aſſigned to take the aſſizes 
in the county aforeſaid firſt upon Monday the 7th day of July 
at the caſtle of Exeter in the county aforeſaid, by the form of the 
ſtatute, &c. came, for default of jurors, &c. At which Thurſday 
next after eight days of St. Michael, before the lady the Queen 
at Weſtminſter, come the partics aforeſaid, by their attornies afore- 
ſaid. And the aforeſaid Juſtices of afſize, before whom, &c. ſent 
here their record before them had in theſe words; ſſ. Afterwards 
the day and place within contained before Edmund Anderſon, Knt. 
Chief Juſtice of the lady the Queen of the Bench, and Thomas 
Gent, one of the Barons of the Exchequer of the Jady the Queen, 
Juſtices of the ſaid lady the Queen aſſigned to take the aſſiſes, in the 
county of Devon, by the form of the ſtatute, &c. came as well the 
within named William Dillon, by Morrice Evans his attorney, as 
the aforeſaid John Freine, by Thomas Felton his attorney; and 
the jurors of the jury, whereof within mention is made, being 
called, ſome of them, that is to ſay, John Forſe of Crediton, 
Gent, John Saltern of Hunſlow, Nicholas Poyres of Thornbury, 
and Robert Gunter of Lapford, come and were ſworn in the jury 
aforeſaid ; and becauſe the reſidue of the jurors of that jury did 
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(a) 13 Ed. 1. 
cap. 30. 

1 Co. 4. a. 

2 Co. Inſt, 


421, 4224 


not appear, therefore others of the (5) ſtanders-by, by the Sheriff (5) 1 Co. 4. 3. 


of the county aforeſaid, thereto choſen at the requeſt of the afore- 
ſaid William Dillon, and by the command of the Juſtices afore- 
ſaid, were new put to, whoſe names to the panel within writ- 
ten are filed, according to the form of the ſtatute in that caſe 
lately made and provided; and the jurors ſo of new put to, 
that is to ſay, Anthony Moring, Robert Luxton, Robert Letheren, 
Edward Webber, Thomas Parmiter, Ralph Moore, William Stow- 
ell, and Vincent Spark, likewiſe being called come; who to ſay 
the truth of the matters within contained, with the other jurors 
within firſt impanelled, and ſworn to ſay, choſen, tryed, and 
ſworn, ſay upon their oath, that before the within written time 
in which it is ſuppoſed the treſpaſs within written was done, 
that is to ſay, the 26th day of April in the zd and 4th years of 
the reign of the lord 3 and the lady Mary, late King and 
Queen of England, and before, one Richard Chudleigh, Knr. was 
ſeiſed of the mannor of Heſcot with the appurtenances in the 
county aforeſaid, whereof the cloſe within written with the appurt; 
in which it is ſuppoſed the treſpaſs within written to be done is, 
and at the within time when, &c. as alſo from time where; 
of the memory of man is not to the contrary, were parcel in his 

Q 2 demeing 


35 H. 8. cap. 6, 
1 Rol. Rep. 52. 
Pop. 35. 

2 Rol. Rep. 76, 
183, 394, 437» 
1 Bulitr, 121. 
Cr. Jac. 677. 
Dyer 200. 

pl. 61, 376. 

pl. 24. 

Raſt. Jurors 17. 
10 Co. 102. b. 
Dyer 245. pl. 64. 
Stam. Cor. 

155. a. b. 


Special Verdict. 
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demeſne as of ſee ; and that the aforeſaid Richard Chudleigh 
before the aforeſaid 26th day of April in the 3d and 4th years 
of the reigns of the aforeſaid late K. and Q Philip and Mary 
— 1 aboveſaid, had iſſue of his body lawſully begotten, Chriſtopher 
14 Chudleigh his eldeſt ſon, Thomas Chudleigh his ſecond ſon, 
1 | Oliver Chudleigh his third fon, and Nicholas Chudleigh his 
1 fourth ſon: and the ſaid Richard Chudleigh of the manor a- 
wi foreſaid, with the appurtenances whereof, &c. in form afore- 
ſaid being ſeiſed, the ſaid Richard Chudleigh before the 
within written time when, &c. that is to ſay, the afore- 
faid 26th day of April in the third and ſourth years of the 
reign of the aforeſaid late King and Queen Philip and Mary 
aboveſaid, by his indenture quadripartite ſealed with the ſeal 
of the ſaid Richard Chudleigh, and to the jurors ſhewed in 
evidence, whoſe date is the ſame day and year of the manor 
aforeſaid, with the appurtenances thereof (amongſt other 
things) enfeoffed, John Sentleger, Knt. Giles Strangeways, 
Knt. John Wadham, Eſq. John Gilbert, Eſq. Thomas Ca- 
rew, Eſq. Richard Bampſield, Eſq. John Ridgeway, Eſq. 
Robert Fulford, Eſq. Thomas Williams, John Eveleigh, 
Gent. and William Hole, Gent. to have and to hold the a- 
foreſaid manor with the appurtenances whereof, &c. amongſt 
other things, to the ſame John Sentleger, Giles Strange- 
ways, John Wadham, John Gilbert, Thomas Carew, Rich- 
14 | ard Bampfield, John Ridgeway, Robert Fulford, Thomas 
4 Williams, John Eveleigh, and William Hole, their heirs 
| and aſſigns for ever, only to ſuch uſes and intents, as in the 
| faid indenture quadripartite are declared and fpecified, that 
[1 is to ſay, to the uſe and behoof of the ſaid R Chudleigh, 
| 


and his heirs of the body of Mary, then the wife of the 


1 | aforeſaid Thomas Carew lawfully to be begotten ; and for 
default of ſuch ifſue, to the uſe of the aforeſaid Richard Chud- 
1 Jeigh and his heirs of the body of Elizabeth, then the wife of 
the ſaid Riohard Bampfield lawfully to be begotten; and for de- 
HB fault of ſuch iſſue, to the uſe of the aſoreſ. R. Chudleigh and 
his heirs on the body of Lawrentia, then the wife of the afore- 
ſaid Robert Fulford, lawfully to be begotten ; and for default 
of ſuch iflue, to the uſe of the heirs of the ſaid Richard Chud- 
leigh, on the body of Emlen, then the wife of the ſaid Tho- 
mas Williams lawfully to be begotten ; and for !-ult of ſuch 
iſſue, to the uſe of the aforeſaid Richard Chudleigh and his 
heirs on the body of Johan, then the wife of the ſaid John 
Eveleigh lawfully to be begotten ; and for default of ſuch 
iſſue, to the uſe of the aforeſaid R. Chudleigh and his heirs 
on the body of Johan, then the wife of the aforeſaid Giles 
Strangeways lawfully to be begotten ; and if it ſhould happen 

| | the 
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the ſaid R. Chudleigh ſhould die without ifſue on the bodies 
of the ſaid Mary, Elizabeth, Laurentia, Emlen, Johan, and 
Joan, lawfully begotten, then the aforeſaid John Sentleger, 
and other his feoftees, and their heirs ſhould be ſeized of and 
in the manor aforeſaid, with the appurtenances, whereof, 
&c. amongſt other things, for and during the term of 10 
years after the death of him the ſaid Richaid Chudleigh then 
next following, to the uſe and performance of the laſt will of 
the aforeſaid Richard Chudleigh ; and after the aforeſaid term 
of 10 years completed and ended, then the aforeſaid John 
Sentleger, Giles Strangeways, John Wadham, John Gilbert, 
Thomas Carew, Richard Bampfield, John Ridgeway, Robert 
Fulford, Thomas Williams, John Eveleigh, and William 
Hole, their heirs and aſſigns, ſhould ſtand and be ſeiſed of and 
in the manor aforeſaid, with the appurtenances, whereof, &c. 
amongſt other things, to the only uſe and behoof of the afore- 
ſaid John Sentleger, Giles Strangeways, John Wadham, 
John Gilbert, Thomas Carew, Richard Bampfield, John 
Ridgeway, Robert Fulford, 'Thomas Williams, John Eveleigh, 
and William Hole, their heirs and affigns ſor ever, for and 
during the natural life of the aforeſaid Chriſtopher Chud- 
leigh his eldeſt fon, and after the death of the ſaid Chriſto- 
pher his ſon, the aforeſaid feoffees, their heirs and aſſigns, 
ſhould ſtand and be ſeiſed of and in the manor aforeſaid with 
the appurtenances, whereof, &c. amongſt other things to the 
uſe and behoof of the firſt iſſue male of the body of the afore- 
{aid Chriſtopher lawfully begotten, and the heirs of the body 
of ſuch firſt iſſue lawfully to be begotten ; and for default of 
ſuch iſſue, to the uſe of the ſecond iſſue male, by the ſaid 
Chriſtopher lawfully to be begotten, and the heirs of the body 
of ſuch ſecond ifſue male, lawfully to be begotten ; and for de- 
fault of ſuch iſſue, to the uſe of the third iſſue male, bythe afore- 
{aid Chriſtopher lawfully to be begotten, and the heirs of the 
body of ſuch third iſſue male lawfully to be begotten ; and 
for default of ſuch iſſue, to the uſe of the 4th iſſue male, and 
the heirs of the body of ſuch fourth iſſue male, by the aforeſ. 
Chrif. lawfully to be begotten ; and for default of ſuch iſſue, 
to the uſe of the fifth iſſue male by the aforeſ. Chriſ. lawfully 
to be begotten, and the heirs of the body of the aforeſ. 5th 
iſſue male lawfully to be begotten ; and for deſault of ſuch 
iſſue, to the uſe of the 6th iſſue male, by the aforeſ. Chriſ. 
lawfully to be begotten, and the heirs of the body of the a- 
foreſaid 6th iſſue male lawfully to be begotten ; and for de- 
fault of ſuch iſſue, to the uſe of the 7th iſſue male by the aforeſ. 
C. Chudl. lawfully to be begotten, and the heirs of the body of 
the aſoreſ. 7th ifſue male lawtully to be begotten ; and for de- 
fault of ſuch iſſue, to the uſe of the 8th iſſue male by the 


aloreſ. C. Chudl, lawfully to be begotten, and the heirs of the 
Q3 body 
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body of the aforeſ 8th iſſue male lawfully to be begotten ; 
and for default of ſuch iſſue, to the uſe of the gth iſſue male, 
by the aforeſ. Chriſtopher lawfully to be begotten, and the 
heirs of the body of the aforeſ. gth iſſue male lawfully to be 
begotten ; and for default of ſuch iſſue, to the uſe of the 
toth iſſue male lawfully to be begotten, and the heirs of the 
body of the aforeſ. 10th iſſue male lawfully to be begotten ; 
and if it ſhould happen the aforeſ. Chriſtopher to die without 
iſſue male of his body lawfully to be begotten, then the aforeſ. 
feolfees and every of them their heirs and aſſigns ſhould ſtand 
and be ſeiſed of and in the manor aforeſ. with the appurte- 
nances whereof, &c. amongſt other things, to the uſe and 
behoof of the aforeſ. Tho. Chudleigh, another ſon of the 
aforeſ. Rich. Chudleigh, and the heirs of his body lawfully 
to be begotten; and for default of ſuch iſſue, to the uſe and 
behoof of the aforeſ. Oliver Chudleigh, another ſon of the 
aforeſ. Rich. Chudleigh, and the heirs of his body lawfully to 
be begotten; with a like limitation to Nicholas another ſon, 
and the heirs of his body, &c. and for default of ſuch iſſue, 
to the uſe and behoof of the right heirs of the ſaid Rich. 
Chudleigh, Ent. for ever, as by the ſaid indenture quadri- 
partite, amongſt other things, more fully it appeareth. By 
virtue of which feoffment, and by force of a certain act of 
parliament of the lord Henry the 8th late K. of Engl. made 
the 4th day of Feb. in the 27th year of his reign held at 
Weſtmin. in the county of Middleſex, of transferring uſes 
into poſſeſſion there, the aforeſ. Richard Chudleigh was ſeiſed 
of the manor aforeſ. with the appurtenan. whereof, &c. among(t 
other things, as the law requireth. And the aforeſ. Rich. 
Chudleigh of the manor aforeſ. with the appurtenances where- 
of, &c. ſo being ſeiſed, the ſame Richard before the within 
written time when, &c. that is to ſay, the, 17th day of 
Novemb. in the 5th and 6th years of the reigns of the aforeſ. 
late King and Queen Philip and Mary died, and that neither at 
the time of the death of him the ſaid Rich. Chudleigh, and be- 
fore the day of the bringing of the bill within written, there was 
any heir of the aforeſ. Rich. Chudleigh of the bodies of any the 
aforeſ. Mary, Elizabeth, Laurentia, Emlen, Johan and Joan, 
lawfully begotten: and that after the death of the aforeſ. Rich. 
Chudleigh, and before the time when, &c. the aforeſ. John 
Sentleger, Giles Stangeways, John Wadham, John Gilbert, 
Tho. Carew, Rich. Bamphfield, John Rid geway, Rob.Fulford, T. 
Williams, John Eveleigh, and Wil. Hole, into the manors aforeſ. 
with the appurt. whereof, &c. among other things entered. 
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and were thereof poſſeſſed or ſeiſed, as upon the whole mat- 
ter aforeſaid the law requireth ; and ſo thereof being poſſeſ- 
ſed or ſeiſed, Chriſtopher Chudleigh, after the death of the 
aſoreſ. Richard, before the within written time when, &c. 
took to wife Chriſtian Strachley ; and that the aforeſaid John 
Sentleger, Giles Strangeways, John Wadham, John Gilbert, 
Tho. Carew, Rich. Bampfield, John Ridgeway, Rob. Ful- 
ford, Tho. Williams, John Eveleigh, and Will. Hole, of the 
aforeſaid manor, with the appurtenances, whereof, &c, 
amongſt other things, in form atoreſ. poſſeſſed or being ſeiſed, 
before the within written time when, &c. that is to ſay, 
the 14th day of Auguſt in the 1ſt year of the reign of the 
lady the now Queen, the ſaid Oliver Chudleigh then living, 
and being in full life, by their writing ſealed with their ſeals, 
and to the jurors aforeſaid ſhewed in evidence, whoſe date is 
the ſame day and year, freely and without any conſidera- 
tion, amongſt other things, enfeoffed the aforeſ. Chriſt. Chud- 
leigh, then and before having notice of the making of the a- 
foreſ. quadripartite indenture, and of the uſes in the ſame 
contained; to have and to hold the manor aforeſ. with the ap- 
purtenances, whereof, &c. amongſt other things, to the ſaid 
Chriſtopher, his heirs and-aſſigns for ever, to the only uſe and 
behoof of the ſaid Chriſtopher, his heirs and aſſigns for ever. 
By virtue of which feoffment, the ſaid Chriſtopher Chudleigh 
was ſeiſed of the manor aforeſ. with the appurtenances, where- 
of, &c. amongſt other things, as the law requireth. And ſo 
thereof being ſeiſed, the ſaid Chriſtopher Chudleigh, before 
the within written time when, &c. that is to ſay, the 20th 
day of Septem. in the 3d year of the reign of the lady the 
now Queen, had iſſue of his body lawfully begotten, one 
Strachley Chudleigh his firſt ſon; and that the ſaid Chriſ- 
topher Chudleigh afterwards, and before the time when, 
&c. that is to ſay, the 3oth day of May in the 5th year of 
the reign of the lady the now Queen, had another iſſue of his 
body lawfully begotten, that is to ſay, one John Chudleigh 
his ſecond ſon ; and the aforeſ. Chriſto. Chudleigh, of the 
manor aforeſ. with the appurtenances, whereof, &c. in form 
aforeſaid being ſeiſed, the ſaid Chriſtopher afterwards and be- 
fore the within written time when, &c. that is to ſay, the 
firſt day of July in the 6th year of the reign of the lady the 
now Queen, by his writing indented, ſealed with his ſeal, 
and to the juors aforeſaid ſhewed in evidence, whoſe date is 
the ſaid firſt day of July in the fixth year aboveſaid ; and 
afterwards, that is to ſay, the 4th day of October in the Bargain and fale 
6th year of the reign of the ſaid lady the now Queen a- intelled in the 
boveſaid, before Robert Dennis, Knt. one of the Juſtices of — 
the Peace of the ſaid lady the Queen for the county a- 
foreſaid, and George Southcote, Eſq. Clerk of the Peace 
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of the ſaid county, to be kept aſſigned, as the deed of the ſaid 
Chriſtopher acknowledged, and according to the form of the 
ſtat. in ſuch caſe made and provided inrolled, in conſideration 
of 2201. to him by one John Chicheſter, Knt. before then 
paid, bargained and ſold to the faid John Chicheſter, the 
manor aforeſ. with the appurtenances, whereof, &c. to have 
and to hold to the ſaid John Chicheſter, his heirs and aſhgns 
for ever, to the only uſe and behoof of the ſaid John Chicheſ- 
ter, his heirs and aſhgns for ever. And that e aforeſ. 
Chriſto. Chudleigh moreover, before the within written time 
when, &c. that is to ſay, the 6th day of July in the 6th 
year of the reign of the ſaid lady the now Queen aboveſaid, 
by his deed ſealed with his ſeal, and to the jurors aforeſ. ſnewed 
in evidence, whoſe date is the ſaid 6th day of July aforeſ. of 
the manor aforeſ. with the appurtenances, whereof, &c. en- 
feoffed the aforeſ. John Chicheſter; to have and to hold the 
ſaid manor, with the appurtenances, whereof, &c. to the ſaid 
John Chicheſter, his heirs and aſſigns for ever, to the only 
uſe and behoof of the ſaid John Chicheſter, his heirs and 
aſſigns for ever. And by the ſaid deed aforeſ. the ſaid Chriſ- 
topher granted ſor him and his heirs, that he and his heirs, 
the manor aforeſ. with the appurtenances, whereof, &c. to 
the aforeſ John Chicheſter, his heirs and aſſigns, to the only 
uſe and behoof of the ſaid John Chicheſter, his heirs and aſ- 
ſigns, againſt all men would warrant and defend by the ſaid 
deed, as by the ſaid deed more fully appeareth. By virtue of 
which feoffment, and of which aforeſ. baagain and ſale, the 
aforeſ. John Chicheſter was ſeiſed of the manor aforeſ. with 
the appurtenan. whereof, &c. as the law requireth ; and ſo 
being thereof, ſeiſed, the aforeſ. Chriſto, Chudleigh after- 
wards, and before the within written time when, &c. that 
is to ſay, the firſt day of Octob. in the 12th year of the reign 
of the lady the now Queen died, then living the aforeſ. Strach- 
ley Chudleigh, eldeſt ſon and heir of the ſaid Chriſtopher, 
and John Chudleigh his ſecond fon. And afterwards, and 
before the time when, &c. that is to ſay, the 7th day of 
Novemb. in the 13th year of the reign of the ſaid lady the 
now Queen, the ſaid Strachley Chudleigh died without iſſue 
of his body begotten, the ſaid John Chudleigh, brother and 
heir of the ſaid Strachley then living, and in full liſe being, 
that is to ſay, at Taviſtock aforel. in the county aforeſ. 
And that the aforeſ. John Chudleigh, after the death of the 
aforeſ. Strachley his brother, was and yet is heir of the aſoreſ. 
Chriſtopher Chudleigh his father. And the ſaid JohnChudleigh 
of the manor aforeſ. with appurtenances, whereof, &c. in form 
aforſ. being ſeiſed, the ſaid J. Chicheſter, before the within writ- 
ten time when, &c. that is to ſay, the 6th day of Septemb. 

in 
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in the 5th year of the reign of the ſaid lady the now Queen, of 
the manor aforeſaid, with the appurtenances, whereof, &c. en- 
feoffed one Philip Chicheſter, Gent. to have and to hold the ſaid 
manor, with the appurtenances, whereof, &c. to the ſaid Philip 
Chicheſter, his heirs and affigns for ever, to the only uſe of him 
the ſaid Philip Chicheſter, his heirs and afligns for ever. By vir- 
tue of which feoffment, the ſaid Philip Chicheſter was ſeiſed of the 
manor aforeſaid, with the appurtenances, whereof, &c. as the law 

requireth ; and that the cloſe aforeſaid, with the appurtenances, Copyhold. 
in which, &c. is, and at the within written time when, &c. as 
alſo from the whole time aforeſaid, was cuſtomary land of the 
manor aforeſaid, and demiſed, and demiſable by copy of court- 
roll, of the manor aforeſaid, by the Lord or his Steward of the 
manor aforeſaid for the time being, to any perſon or perſons who 
were willing to take the ſame for term of life or lives, at the will 
of the lord, according to the cuſtom of the manor aforeſaid ; and 
the aforeſaid Philip Chicheſter, of the manor aforeſaid, with the 
appurtenances, whereof, &c. as the law requireth, &c. being 
ſeiſed, before the within time when, &c. that is to ſay, the 8th 
day of October in the 15th year of the reign of the ſaid lady the 
now Queen, at the court of his manor aforeſaid, then holden at 
the ſaid manor of Heſcot aforeſaid, of his own delivery, the cloſe 
aforeſaid, with the appurtenances, amongſt other things, to the 
aforeſaid John Freine, granted by copy of court - roll of the ſaid 
manor ; to have and to hold the ſame cloſe of land, with the ap- 
purtenances, wherein, &c, to the ſame John Freine, for the term 
of his life, at the will of the lord, according to the cuſtom of the 
manor aforeſaid. By virtue of which grant the ſaid john Freine, 
before the time when, &c. entered, and was thereof ſeiſed, as 
the law requireth, &c. And fo thereof being ſeiſed. the ſaid John 
Chudleigh being heir, as before is ſaid, of the aforeſaid Chtiſ- 
topher Chudleigh, before the within written time when, &c, 
that is to ſay, the 11th day of March in the 28th year of the reign 
of the lady the now Queen, into the manor aforeſaid with the 
appurtenances, whereof, &c. in and upon the poſſefſion of the 
aforeſaid Philip Chicheſter thereof entered, and was thereof poſ- 
ſeſſed, as the law requireth, &c. And ſo being poſſeſſed, before 
the within written time when, &c. that is to ſay, the 11th day 
of March in the ſaid 28th year of the reign of the ſaid lady the 
now Queen, of the manor aforeſaid, with the appurtenances, 
whereof, &c, entered in and upon the poſſeſſion thereof of the ſaid 
Philip Chicheſter, and he the ſaid Philip from his poſſeſſion there- 
of expelled and removed, and was thereof ſeiſed as the Jaw re- 
quires; and being ſo ſeiſed thereof on the ſaid rith day of March 
in the ſame year, enfeoffed the aforeſaid William Dillon; to have 
and to hold that manor, with the appurtenances, whereof, &c. to 
the ſaid William Dillon, his heirs and afligns for ever. By virtue 
of which ſeoffment, before the time when, &c. the ſaid Will. 
Dillon into the cloſe aforeſaid, with the appurtenances, in 
which, &c. in and upon the poſſeſſion of the ſaid Joha Freine 
thereof 
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thereof entered, and him the ſaid John Freine from his poſ- 
ſeſſion thereof expelled and amoved, and was thereof ſeiſed, 
as the law requireth, until the aforeſ. John Freine, the wich- 
in written 16th day of November, into the cloſe within writ- 
ten, with the appurtenances, in which, &c. in and upon the 
poſſeſſion of the ſaid Will. Dillon thereof entered, and the 
graſs then and there growing, with the cattle within written 
fed, trod down, and conſumed, and continued the ſame from 
the aforeſ. 16th day of Novemb. in the 29th year aforeſ. until 
the within written 8th day of Feb. the goth year within 
written; but whether upon the whole matter aforeſ. in 
form aforeſ. found the aforeſ. John Freine be guilty of the 
treſpaſs within written or not, the jurors aforeſ. are ignorant; 
and thereupon pray the advice and diſcretion of the court, &c. 
And if upon the whole matter afore in form aforſ. found, it 
ſhall ſeem to the Juſtices here, that the aforeſ. entry of the 
aforeſ. John Freine, into the cloſe within written, with the 
appurtenances, in and upon the poſſeſſion of the aforeſ, Will, 
Dillon thereof, be not a good and lawful entry in law, then 
the ſaid jurors ſay upon their oath aforeſ. that the ſaid Freine 
is guilty of the treſpaſs within written, as the aſoreſ. Will. 
Dillon above againſt him complaineth ; and then they aſſeſs 
the damages of the ſaid William, by occaſion of that treſpaſs, 
above his coſts and charges by him about his ſuit in this part 
expended to 4 pence, and for his coſts and charges to 20 ſhil- 
lings. And if upon the whole matter aforeſaid, in form afore- 
faid found, it ſhall ſeem to the Juſtices and court here, that the 
aforeſ. entry of the aforeſ. John Freine into the cloſe within 
written, with the appurtenances, in which, &c. in and upon 
the poſſeſſion of the aforeſaid Will. Dillon thereof be a good 
and lawful entry in law, then the ſaid jurors ſay upon their 
oath aforeſaid, that the aforeſ. John Freine is not guilty of the 
treſpaſs within written, as the aforeſaid Will. Dillon againſt 
him within hath alledged. And becauſe the court of the lady 
the Queen. here of giving their judgment of and upon the 
premiſes are not = adviſed, day is given to parties atoreſaid, 
in ſtate as now, before the lady the Queen at Weſtmin. until 
Friday next after 8 days of St. Hilary, to hear their judgment 
of and upon the premiſes, becauſe the court of the lady the 
Queen here thereof are not yet, &c. At which day beforc the 
lady the Queen at Weſtminſter. come the parties aforeſaid, 
by their attornies aforeſ. And becauſe the court ct the lad 

the . here of giving their judgment of and upon the 
premiſes are not yet adviſed, day thereof is further given 
to the parties aforeſaid in ſtate as now, before the lady the 
Queen at Weſtminſter, until Monday next after one month 
of Eaſter, to hear their judgment of and upon the premiſes, 
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becauſe the court of the lady the Q here there of are not yet, &c. 
At which day before the lady the Q. at Weſtm. come the par- 
ties aforel. by their attornies aforeſ. And becauſe the court of 
the lady the Q. here of giving their judgment of and upon the 
premiſes are not yet adviſed, day thereof further is given to the 


parties aforeſaid here, in ſtate as now, before the lady the Q. 


at Weſtm. until Friday next after the morrow of the Holy Tri- 
nity, to hear their judgment of and upon the premiſes, becauſe 
the court of the lady the Q here cf their judg. thereof are not 
yet, &c. At which day before the lady the Q. at Weſtm. come 
the parties aforeſ. by their attornies aforeſ. And becauſe the 
court of the lady the Q. here of giving their judgment of and 
upon the premiſes are not yet adviſed, day is further given to the 
parties aforeſ. in ſtate as now, before the lady the Q at Weſtm. 
until Monday next after three weeks of St. Michael, to hear 
their judgment of and upon the premiſes, becauſe the court of 
the lady the Q. here thereof are not yet, &c. At which day, be- 
fore the lady the Q. at Weltm. came the parties aforſ. by their 
attornies aforeſ. And becauſe the court of the lady the Q. 
here of giving their judgment of and upon the premiſes are not 
yet adviſed, day thereof is further given to the parties aforeſ. in 
ſtate as now, before the lady the Q, at Weſtm. until Saturday 
next after 8 days of St. Hilary, to hear their judgment of and 
upon the premiſes, becauſe the court of the lady the Q. here 
thereof are not yet, &c. At which day betore the lady the Q. at 
Weſtm. come the parties by their attornies aforeſ. And becauſe 
the court of the lady the Q. here, of giving their judgment of 
and upon the premiſes are not yet adviſed, day thereof is further 
given to the parties, in ſtate as now, before the lady the Q. at 
Weſtm. until Saturday next after 15 days of Eafter, to hear 
their judgment of and upon the premiſes, becauſe the court of 
the lady the Q. here, thereof are not yet, &c. At which day be- 
fore the lady the Q. at Weſtm. came the parties aforeſaid, by 
their attornies aforeſ. And becauſe the court of the lady the Q. 
here of giving their judg. of and upon the premiſes are not yet 
adviſed, day is given to the parties, in ſtate as now, before the 
lady the Q. at Weſtm. until Saturday next after 8 days of the 
Holy Trinity, to hear their judgment of and upon the premiſes ; 
becauſe the court of the lady the Q. here thereof are not yet, &c. 
At which day before the lady the Queen at Weſtminſter come 
the parties aforeſaid, by their attornies aforeſaid : and becauſe 
the court of the lady the Queen here of giving their judgment 
of and upon the premiſes are not yet adviſed, day thereof fur- 
ther is given to the parties aforeſaid, in ſtate as now, before 
the lady the Q. at Weſtm. until Thurſday in the feaſt of St. 
Martin, to hear their judgment of and upon the premiſes, 
becauſe the court the lady the Queen here thereof are not 
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yet, &c. At which day before the lady the Q. at Weſtm. came 
the parties aforeſaid, by their attornies aforeſ. And becauſe the 
court of the lady the Q here of giving their judgment of and 
upon the premiſes are not yet adviſed, further day is given to 
the parties aforeſ. in {tate as now, before the lady the Q. at 
Weſtm. until Tueſday next after the morrow of the Purifica- 
tion of the bleſſed Mary, to hear their judgment of and upon 
the premiſes, becauſe the court of the lady the Q_ here thereof 
not are yet, &c. At which day before the lady the Q. at Weſtm. 
come the parties aforeſ. by their attornies aforeſ. And becauſe 
the court of the lady the Q. here of giving their judgment of 
and upon the premiſes is not yet adviſed, further day is given 
to the parties aforeſ. in ſtate as now, before the lady the Q. at 
Weſtm. until Wednel. next after 15 days of Eaſter, to hear 
their judgment of and upon the premiſes, becauſe the court of 
the lady the Q. here thereof are not yet, &c. At which day before 
the lady the Q. at Weſtm. come the parties aforeſ. by their at- 
tornies aforeſ. And becauſe the court of the lady the Q. here 
of giving their judgment of and upon the premiſes are not yet 
adviſed, day thereof is further given to the parties aforeſ. in 
ſtate as now, before the lady the Q. at Weſtm. until Friday next 
after the morrow of the Holy Trinity, to hear their judgment of 
and upon the premiſes ; becauſe the court of the lady the Q. here, 
thereof are not yet, &c. At which day before the lady the Q. at 
Weſtm. come the parties aforeſ. by their attornies aforeſ. And 
becauſe the court of the lady the Q. of giving their judgments 
of and upon the premiſes are not yet adviſed, day is given to the 
parties aforeſ. in ſtate as now, before the lady the Q. at Weſtm. 
until Monday next after 8 days of St. Michael, to hear their 
judgment thereof; becauſe the court of the lady the Q here 
thereof are not yet, &c. before which day, the plea aſoreſ. was ad- 
journed, by the writ of the ſaid lady the Q.of Common Adjourn- 
ment, before the lady the Q until from the day of St. Michael, 
in one month then next following, whereſoever, &c. At which 
day the plea aforeſaid was further adjourned by another writ of 
the ſaid lady the _ Common Adjournment, before the ſaid 
lady the Q. until the morrow of All Souls, then next follow- 
ing, at the caſtle of Hertford; at which day, before the lady 
the Q. at the caſtle of Hertford, come the parties aforeſ. by their 
attornies aforeſ. And becauſe the court of the lady the Q. of 
giving their judgment of and upon the premiſes are not yet ad- 
viſed, day thereof is further given to the parties aforeſaid, in 
ſtate as now, before the Jady the Q. at the caſtle of Hertford, 
until Tueſday next, after 8 days of St. Hilary, to hear their 
judgment of and upon the premiſes, becauſe the court of the 
lady the Q. here thereof, are no yet, &c. Before which 
day, the plea aforeſaid was adjourned by the writ of the 
lady the Q. of Common Adjournment, before the lady the Q. 

until 
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until in 8 days of St. Hilary at Weſtm. At which day before 
the lady the Q. at Weſtm. came the parties aforeſ. by their at- 
tornies aſoreſ. And becauſe the court of the lady the Q here of 
giring their judgment of and upon the premiſes are not yet ad- 
viſed, further day is given to the parties, in ſtate as now, before 


the lady the Q, at Weſtm. until Wedneſday next after 15 days paſch. 


of Eaſter, to hear their judgment of and upon the premiſes, 
becauſe the court of the lady theQ. here thereofarenot yet, &c. 
At which day before the lady the Q at Weſtm. come the par- 
ties aforeſ. by their attornies aforeſ. And becauſe the court of 
the lady theQ. here of giving their judgment of and upon the 
premiſes are not yet adviſed, further day is given to the parties 
aforeſ. in ſtate as now, before the lady the Q. at Weſtm. until 


Friday next after the morrow of the Holy Trinity, to hear their Tricit. 
judgment of and upon the premiſes, becauſe the court of the 


lady the Q here thereof are not yet, &c. At which day before the 
lady the Q. at Weſtm. come the parties aforef. by their attor- 
nies aforeſ. And becauſe the court of the lady the Q. bere of, 
giving their judgment of and upon the premiſes are not yet ad- 
viſed, further day is given to the parties aforeſ. in ſtate as now, 
before the lady the Q. at Weſtm. until Tueſday next after 8 


days of St. Michael, to hear their judgment of and upon the zucb. 


premiſes, becauſe the court of the lady the Q. here thereof are not 
yet, &c, Before which day, the plea aforeſ. was adjourned by 
the writ of the lady the Q. of Common Adjournment, before 
the lady the Q. until from the day of St. Michael, in one month 
then next following, at the town of Saint Alban, in the county 
of Hertford; at which day the plea aforeſaid, by another writ 
of the ſaid lady the Q. of Common Adjournment, was adjourn- 
ed before the ſaid lady the Q. until the morrow of All Souls 
then next following, at the aforeſ. town of St. Alban; at which 
day before the lady the Q at the aforeſaid town of St. Alban, 
come the parties aforeſ. by their attornies aſoreſ. And becauſe 
the court of the lady the Q. here of giving their judgment of 
and upon the premiſes are not adviſed, further day is given to 
the parties aforeſ. in ſtate as now, before the lady the Q. at the 
aforeſ. town of St. Alban, until Wedneſday next after 8 days 
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of St. Hilary, to hear their judgment of and upon the premiſcs, Hill, 36. 


becauſe the court of the lady the Q here thereof are not yet, &c. 
Before which day, the plea aforeſ. was adjourned by another 
writ of Common Adjournment, before the lady the Q. from 
the aforeſaid town of St. Alban, until the ſaid 8 days of St. 
Hilary, at Weltminſter aforeſaid. At which day before 
the lady the Queen at Weſtminſter, come the parties afore- 
ſaid, by their attornies aforeſaid; and becauſe the court 
of the lady the Queen here of giving their judgment of and 
upon the premiſes are not yet adviſed, further day there- 
of is given to the parties aſoteſ. in ſtate as now, before the 
lady 


Paſc. 


Trinit. 


Mich. 


Hill. 37. 


Judicium pro 
Ac fend. 


(4) Antea fo. 


22. à. 
Miſericordia 
fe die. 
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lady the Qucen at Weſtminſter, until Wedneſday next after 15 
days of Eaſter, to hear their judgment of and upon the premiſes 
becauſe the court of the lady the Q. here thereof are not yet, 
&c. At which day, before the lady the Queen at Weſtminſter, 
came the parties aforeſaid, by their attornies aforeſaid ; and be- 
cauſe the court of the lady the Queen here of giving judg- 
ment of and upon the premiſes are not yet adviſed, day further 
is given to the parties aforeſaid, in ſtate as now, before the 
lady the Queen at Weltminſter, until Friday next after the 
morrow of the Holy Trinity, to hear their judgment of and upon 
the premiſes, becauſe the court of the lady the Queen here 
thereof are not yet, &c. At which day, before the lady the Q. 
at Weſtminſter, come the parties aforeſaid by their attornies 
aforeſaid; and becauſe the court of the lady the Queen here of 
giving their judgment of and upon the premiſes are not yet ad- 
viſed, further day is given to the parties aforeſaid, in ſtate as 
now, before the ſaid lady the Queen at Weſtminſter, until 
Tueſday next after 8 days after St. Michael, to hear their judg- 
ment of and upon the premiſes, becauſe the court of the lady 
the Q. here thereof are not yet, &c. At which day, before the 
lady the Queen at Weſtminſter, come the patties aforeſaid, by 
their attornies aforeſaid ; and becauſe the court of the lady the 
Queen here of giving their judgment of and upon the premiſes 
are not yet adviſed, day thereof is further given to the parties 
aforeſaid, before the lady the Queen at Weſtminſter, until 
Thurſday next after 8 days of St. Hilary, to hear their judg- 
ment thereof, &c. becauſe the court of the lady the Queen 
here thereof are not yet, & c. At which day before the lady the 
Queen at Weſtminſter, come the parties aforeſaid, by their 
aforeſ attornies. Upon which all and ſingular the premiſes 
being ſeen and by the court of the faid lady the 
Queen here well underſtood and diligently looked into, and 
mature deliberation being thereof had; becauſe it ſeemeth to 
the court of the lady the now Q. here, that the aforeſ. entry 
of the aforeſaid John Friene into the cloſe with written, with 
the appurtenances, in which, &c. in and upon the poſſeſſion 
of the ſaid William Dillon thereof is a good and lawful en- 
try, (a) it is conhidered, that the aforeſaid Will. Dillon take 
nothing by his aforeſaid bill, but for his falſe clamour be in 
mercy, &c. And that the aforeſaid John Friene do thereof go 
without day, &c. 


CHUD- 


eee 


Part I. 


CHUDLEIGH's Caſe. 


The Caſe between Dillon and Freine, 
commonly called, The Caſe of Per- 


petuities. 


Illiam (a) Dillon, eſq. brought an action of treſpaſs 

againſt John Freine, in the King's bench, for break- 

ing his cloſe called Sedon, in the pariſh of Taveſtock, in the 
county of Devon: the defendant pleaded not guilty, and the 
jury found a ſpecial verdict to this effect; Sir Richard Chud- 
leign, Knt. was ſeiſed of the manor of Heſcot, whereof the 
place where, &c. was parcel in his demeſne as of fee, and had 
iſſue Chriſtopher Chudleigh his eldeſt ſon, Thomas his ſecond 
ſon, Oliver his third ſon, and Nicholas his fourth ſon. Sir 
Richard Chudleigh, 26 Aprilis annis 3 & 4 Phil. & Mar. by 
his deed indented quadripartite (whereof one part ſealed with 
his ſeal was ſhewed forth to the jurors in evidence) of the ſaid 
manor did enfeoff Sir John Sentleger, Knt. Sir Giles Strang- 
ways, Knt. and divers others, to have and to hold to them and 
their heirs, to the uſe of the ſaid Sir Richard and (5) his heirs, 
on the body of Mary then wife of Tho. Carew lawfully be- 
gotten ; and for default of ſuch iſſue to the uſe of the ſaid Sir 
Richard, and to his heirs on the body of Elizabeth then wife of 
Richard Brampfield lawfully begotten; and for default of 
ſuch iſſue, to the uſe and performance of his will for ten years 
immediately after his death; and after the faid term ended, to 
the uſe of the ſaid feoffees and their heirs, during the life of 
the ſaid Chriſtopher Chudleigh the ſon, and aſter his death to 
the uſe of the firſt iſſue male of the body of the ſaid Chriſto- 


(a) Poph. 70. 
1 Anderf, 309, 
Jenk. Cent, 
276. 6 Co. 43. a. 
10 Co. 42. b. 
11 Co. 80. a. 
Moor 546. 

4 Leon. 252. 

2 Roll. Rep. 
335. Hard. 
414. Siderf, 

995 129. 3 Keb. 
215. Hob. 259, 
Lit. Rep. 254. 
255» 315, 317, 
318, 321, 347- 
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Co. Lit. 20. b. 
25. b. 184. a. 
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Bro, Tail. 16. 
Bro, Eſtate 22 
Bro. Condition 
119, 10 Co. co, 
b. 15 H. 7. 10. 
b. F. N. B. 
205. h. 


pher lawfully to be begotten, and to the heirs of the body of 


ſuch firſt iſſue male lawfully begotten; and for default of ſuch 
iſſue, to the uſe of the ſecond iſſue male of the body of the ſaid 
Chriſtopher the ſon, lawfully to be begotten, and to the heirs 
of the body of ſuch ſecond iſſue lawfully begotten; and ſo with 
like remainders unto the tenth iſſue male; and for default of 
heirs males of the body of the ſaid Chriſtopher the ſon, to 
the uſe of 'Thomas ſon of the ſaid Sir Richard, and to 
the heirs of his body lawfully begotten; and for de- 


fault of ſuch iſſue, to the uſe of the faid Oliver, 
and 


(a) 10 Co. 97. b. 


Part. I. 


and to the heirs of his body lawfully begotten; and for default 
of ſuch iſſue, to the uſe of the ſaid Nicholas, and to the heirs 
of his body lawfully begotten ; and for default of ſuch iſſue, to 
the uſe of the right heirs of the ſaid Sir Rich. Chudleigh for 
ever. And afterwards, that is to ſay, 17 Nov. 5 and 6 Phil. & 
Mar. the ſaid Sir Rich. Chudleigh died without iſſue of the bo- 
dy of the ſaid Mary and Eliz. or either of them, and after his 
death, that is to ſay, 14 Aug. 1 Eliz. the ſaid feoffees (the ſaid 
Oliv. Chudleigh then being alive) by their deed ſealed with 
their ſeal, bearing date the fame day and year, did infeoff the 
ſaid Chriſ. Chudleigh, in fee to the uſe of him and his heirs, 
which feoffment was made without any conſideration. And the 
ſaid Chriſ. then had notice of the ſaid uſes in the ſaid Quadri- 
partite indenture ſpecified and declared. And afterwards, that 
is to ſay, 20 Sept 3 Eliz. the ſaid Chriſ. had iſſue Strachley 
Chudleigh his eldeſt ſon. And after, that is to ſay, 3 Mart: 
5 Eliz. the ſaid Chriſ. had iſſue John Chudleigh his ſecond 
on: and afterwards, 1 Julii, 6 Eliz. by deed indented and in- 
rolled the 4th day of October next enſuing, before the Clerk 
of the Peace and one Juſtice of the Peace within the ſaid 
county, according to the ſtat. of 27 H. 8. did bargain and fell 
the ſaid manor to Sir John Chicheſter, Knt. and his heirs, to 
the uſe of him and his heirs: but it was found, that between 
the date of the ſaid indenture, and before the inrolment, that 
is to ſay, 6 Julii, anno ſexto ſupradicto, the ſaid Chriſ. by his deed, 
ſealed with his ſeal, bearing date the ſame day and year, of the 
ſaid manor did infeoff the ſaid Sir John Chicheſter and his 
heirs, to the uſe of him and his heirs with a (a) general war- 
ranty againſt all perſons: and afterwards the ſaid Strachley, 
anno 12 Eliz. died without iſſue; and the jury further found, 
that Sir John Chicheſter, 6 Sept. 7 Eliz. of the ſaid manor did 
infeoff Philip Chicheſter in fee. And that the ſaid Philip at 
the court of the ſaid manor held 8 Octob. in the fifteenth year 
of the ſaid Queen, did grant the place where, &c. being cuſ- 
tomary land by copy to the ſaid JohnFreine for his life accord- 
ing to the cuſtom of the manor, by force whereof he entered, 
upon whom the ſaid ].Chudleigh 11 Martii, 28 Eliz. did en- 
ter into the ſaid manor, and the ſame day and year did thereof 
inſeoff the ſaid William Dillon now plaintiff in fee, who en- 
tered in the place where, &c. upon the poſſeſſion of the defen- 
dant, upon whom he re-entered; and whether upon the whole 
matter the ſaid John Freine be guilty or not, the jurors pray 
the diſcretion of the Juſtices, &c. 
And this caſe as to the principal point was ſuch : 
Sir Rich, Chudleigh having iſſue Chriſ. Thomas, Oliver, 
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and Nich. aſter the ſtat. of (a) 27 H. 8. did infeoff divers of the 
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(a) 27 H. 8. 


manor of Heſcot in fee to the uſe of his feoffees and their heirs, cap. 10. 
for the (6) life of Chriſt. his eldeſt ſon, and after to the uſe of ( Antea 66. 


the firſt ſon which Chriſt, bis ſon ſhould beget in tail, and fo 
to the tenth ſon; and aſter to the uſe of Thomas his ſecond ſon 
in tail; and after to the uſe of Oliver his third ſon in tail; and 
aſter to the uſe of Nich. his fourth ſon in tail; and after to the 
uſe of the right heirs of Sir Richard: Sir Rich. died, and be- 
fore any iſſue born of the body of Chriſt. the eldeſt ſon, the fe- 
offees infeoffed Chriſt. having notice of the former uſes, and 
aſterwards Chriſt. had iſſue Strachley and John. If the uſe, 
which before was in contingency, ſhall veſt in the ſaid ſons of 
Chriſt. and ſhall be executed by the ſtat. of 27 H. 8. was the 
queſtion, and great doubt of the cafe. And the queſtion in this 
caſe is no other, but whether theſe contingent uſes, before 
their exiſtence, by the ſaid feoffment of the feoffees be deſtroy- 
ed and ſubverted, ſo that they ſhall naver riſe out of the eſtate 
of the feoftees after the birth of the iſſues. And this caſe was 
argued many times at the bar in the K's Bench on both ſides; 
and becauſe the caſe was difhcult and of great conſequence 
and importance, it was thought neceſſary that all the juſtices 
of Engl. ſhould openly, in the Exchequer Chamber, upon ſo- 
lemn Argument, ſhew their opinion 1n this caſe. And after- 
wards, Ter. Hil. 36 Eliz. the cafe was argued in the Exche- 
quer Chamber before all the Juſtices of England, by Hugh 
Wiat ex parte Querent', and by Coke the Queen's $ licitor 
General ex parte Defend'. And afterward in Eaſter Term fol- 
lowing, by Rob. Atkinſon ex parte Quer', and by Francis Ba- 
con ex part” Def” ; but I did not hear their arguments. And 
yet it1s neceſſary to 1 what matters were moved at the bar, 
to the intent that the ſtate of the queſtion ſhould be better un- 
derſtood, and the arguments and reaſons of the Judges on the 
Bench, ſhould be better apprehended. 

For the argument of the principal point, four things are to 
be conſidered. | 

1. What an uſe is, and the ſeveral natures of uſes, and of what 
eſtimation and account all manner of uſes are in judgm. of law. 

2. If contingent uſes (as well as uſes in ee) might have been 
diſcontinued or tolled at the Common Law before the ſtat. of 
27 H. 8. c. 10. 

3. If our contingent uſe had been diſcontinued or deſtroyed, 
if the ſaid ſtatute of 27 H. 8. had not been made, inaſmuch ag 
the feoffee had notice of the uſes. 


b. 11 Co. Bo. a. 


4+ If the ſaid ſtat of 27 H. 8. preſerves any contingent uſe, 


which had been deſtroyed by the common law, and in that to 
conſider the miſchiefs which were before the ſaid act, and the 


remedy which the makers of the act have provided by the pur- (e) Co. Lit. 272, 


view thereof. 1ſt, what an uſe is, and the ſeveral natures of 


b. 1 Mcd. Rep. 
29 7 Co. 13. 


uſes, and of what eſtimation all uſes are in law. An (e) ule b. 1 anderl. 318. 
is a truſt or confidence which is not iſſuing out of land, Pow. 352. b. 


but 


Poph. 71. Ante 


20L, b. 3 Co.a. b. 


Definition f an 
Uic. 


(a) 1 Anderſ. 
320, 343. Co. 
Lit. 272. b. 

(5) Poſt. 127. a. 
2 Co. 58. b. 

6 Co. 64. b. 
Bac. Read. up- 
on 27 H. 8. 5, 
6, 7, &c. 


(c) Dr. & Stud. 
lib. 2 cap. 22. 

Lane 45. Poſt. 

131. a. 

Dyer 12. pl. 51. 


(d) 1 Anderſ. 
316. a. 3 Co. 
2. b. 4 Co. 22.4. 
(e) Br. Diſcent. 
36. Plow. 58. a. 
Bac. Red. ſur 
Stat. 27 H. 8. 
P · 9 Fitz. Sub- 
pena 3 Dy. 11. 
pl. 40. 
(f) Hardr, 492. 
Co. Lit. 14. b. 
Raym. 317. 
Dy. 272. pl. 43. 
(g) Poſt. 124. b. 
(5) 1 Anderſ. 
. 3. 24 H. 8. 
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Lit. 19. b. 
2 Co. 78. a. 
Poſt. 122. a. 
3 Bulſtr. x85. 
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322, 333, 337. 
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but as a thing collateral annexed in privity to the eſtate, and 
to the perſon, touching the land, ſcil. That Ce/fuy que uſe ſhall 
take the profits, and that the tertenant ſhall] make eſtates ac- 
cording to his direction. So that, he who hath an uſe hath 
not (a) jus negue in re, neque ad rem, but only a (5) confidence 
and truſt, for which he hath no remedy by the common law, 
but his remedy was only by ſubpcena in Chancery. If the fe- 
offees would not perform the order of the Chancery, then their 
perſons for the breach of the confidence were to be imprifoned 
till they did perform it; and therefore the caſe of an uſe is 
not like unto commons, rents, conditions, &c. which are here- 
ditaments in judgment of law, and which cannot be taken 
away or diſcontinued by the alienation of the tertenant, or by 
diſſeiſins, or by efcheats, &c. as uſes may, as ſhall after be ſaid, 
There were two inventors of (c) uſes, fear and fraud ; fear in 
times of troubles and civil wars to ſave their inheritances from 
being forfeited; and fraud to defeat due debts, lawful actions, 
wards, eſcheats, mortmains, &c. 

There are two manners of uſes; 1. in / in poſſeſſion, re- 
verſion, remainder : 2. in contingency, which by poſſibility 
may fall into poſſeſhon, reverſion, or remainder. To every of 
theſe uſes there are two inſeparable incidents. confidence in the 
perſon, and privity in eſtate, as appears in 14 H. 8. 6. a. And 
this confidence in the perſon is either expreſſed by the party, 
or implied by the law; and ſo is privity in eſtate either expreſſ- 
ed or implied, as ſhall be after ſhewed: theſe uſes and confi- 
dences to ſome reſpect were reputed as chattels, and therefore 
were deviſable; and to other reſpects they were eſteemed as 
d) hereditament of which there ſhould be (e) poſſeſſin fratris, 
&c. as 5 E. 4. 7. b. is; but yet in law, neither // chattel, nor 
hereditament, for they were not aſſets to executors, nor aſſets 
to the heir; 2. whether a contingent uſe might be difcontinued 


before the ſtatute; and it ſeems clearly, that before the ſtatute, 


uſes in contingency might have been taken away and deſtroy- 
ed as well as uſes in e. And therefore if there be feoffee at 
the com. law to the ule of me for life, and after to the uſe of 
him who ſhall be my firſt fon in tail, &c. and ſuch feoffee be- 
fore the birth of my fon had been diſſeiſed or made a feoffment 
upon good conſideration to him who had (g) no notice of the 
uſe; the contingent uſe in the one caſe was ſuſpended, and in 
the other caſe utterly deſtroyed. For if uſes. in «fe which 
were of greater value and eſtimation than uſes in contin- 
gency (which were but poſſibilities of an uſe) might be dif. 
continued or deſtroyed as above, as the books are (%) 24 H. 
8. feoffm. al uſes. 14 Hen, 8. 6, 7, 24. & 28 H. 8. fol. 8, 9, 
10. a mulio fortiori uſes in contingency and future might 

| be 


— 


r 
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be diſcontinued and taken away. Alſo a contingent uſe was but 

a truſt and confidence; and therefore, if confidence in the perſon 
or privity in eſtate fail, the uſe was alſo either ſuſpended or de- 

ſtroyed; and therefore without queſtion a feoffee upon good con- 

ſideration without notice, difſeiſor, or lord by eſcheat, lord ofa 
villain, corporation, an alien born, a perſon (a) attainted ſhall not (a] Jenk Cent. 
ſtand ſeiſed to a contingent uſe, no more than to an uſe in % be- 195 Co. Lit. 19. 
fore the ſtatute of 27 H. 8. And therefore it is agreed in (6) 33 3 3 
H. 6. 14. b. (c) & 31 E. tit. Colluſion 29. if the father makes a N Buldr. 
feoffment to his eldeſt ſon upon colluſion, now by the ſtature of 185. Moor 390, 
(%) Marlebridge the lord had a poſſibility to have the ward, if the 848. Cro. Jac. 
father died, his heir within age, but if the feoffee made a feoffment 401. 1 Roll. 
over bona fide, and afterwards the father died, his ſon within age, * 2 * 384. 
there that poſſibility was deſtroyed, becauſe the ſtranger who had Godb. 269. 

no notice hath acquired the land S fide: ſo if A. grants a re- (5) Fitz, Colluſ, 
verfion or ſeigniory to B. now he hath a poſſibility to have the 36. Br. Colluſ- 
ſeigniory or reverſion ; but if A. grants the reverſion or ſeigniory 5. pry * 
to another, and he gets attornment, now the firſt poſſibility to B. 0% 6 Co. * oe 
is deſtroyed, as (e) Littleton faith fol, 126. a. but more ſhall be (4) Marlbr. 
ſaid as to this point after, in anſwer to certain objections of the cap. 6. 2 Inf. 
other fide. And although that in our caſe the feoffee had notice, 109, 110. 2 Co. 
yet becauſe he was in of another eſtate, ſo that the privity of + —_ — 
eſtate failed, for that reaſon he ſhall not ſtand ſeiſed to the uſe, for ( Lit. beck. 552. 
the uſe is a confidence annexed in privity to the eſtate of the land, Co. Lit. 310. a. 
And therefore there is a difference between things annexed in pri. (f) 1 Andert. 
vity to the eſtate of the land, and things annexed to the poſſeſſion 312. Ant. 120. b. 
of the land without reſpect of any privity : and therefore (g) a (g) Poſt, 149. b. 
diſſeiſor, abettor, or intruder ſhall not be ſeiſed to an uſe; although | 

he hath notice, for the uſe was not annexed to the poſſeſſion of the 

land which each of them hath, but to the piivity of the eſtate 

which is denied to them all, for they are not 7z in privity of the 

eſtate to which the uſe was annexed, but in the poſt. Alſo foraſ- 

much as Ce/” gue uſe had no (4) remedy but in Chancery, and the (5) Co. Lit, 
Chancellor hath no power to determine the right of inheritances, 272. b. 

for that reaſon they can ſtand ſeiſed to no uſe, The lord by eſ- 

cheat, or lord of a villain, or who enters for mortmain, or who re- 

covers in a Ce/avit, &c. ſhall not ſtand ſeiſed to an uſe, becauſe 

he is in by title paramount to the uſe, ſe. by force of a condition in 

law tacitly annexed to the land at the time of the creation of the 

ſeigniory, and the tenancy came in lieu of his ſeigniory which he 

had to his own uſe; and the writ of eſcheat ſaith, and which ad i#- 
Jum reverti debent tanqu? eſcaeta ſua. And alſo they are not a in 

the per, that is to ſay, in privity of the eſtate to which the uſe () J-n%. Cen, 
was annexed, but in the poſt, The lord (i) by eſcheat, &c. loſeth (251 Roll. Re 
his ſeigniory; ſo tenant by the curteſy, (4) and tenant in dower 332, _ _ 
ſhall not be ſeiſed to an ule, for the Jaw gives them their eſtates in 1 Ander. 313. 
conſideration of marriage, and they are not in in privity of eſtate, Co. Lit. 19. b. 
for which ſee 14 H. 8. 6, 7. & 24 H. 8.Br. Feoffments al uſes 40. * Co. 78. a. 


So if there be privity in _ yet if confidence eicher expreſ- \ Bald: of 


_ ed Cro. Jac, 401. 
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ed or implied fail in the perſon, the uſe is ſuſpended or de- 
ſtroyed If the feoffee to an uſe upon good conſiderat. inſeoff- 
eth another who hath no notice, here is privity in eſtate, but 
here is no confidence in the perſon either expreſſed or implied, 
and therefore the uſe is gone; but if a feoffm. be made without 
conſiderat. to one who hath no notice, there is privity in eſ- 
tate, and the law implies notice, and thereſore there the uſe re- 
mains, but not as a thing annexed to the land, but to the pri- 


Hob. 340, 350. 
2 Roll, 781. (E) 
2 Sid. 140, 157. 
Cary's Rep. 

10, 11, &c. 
Plowd. 351, a. 


vity of the eſtate, 5 E. 4. 7. b. If the huſband makes a feoff- 


ment in fee of the land of his wife upon conſideration, and 
without expreſling any uſe, the wife ſhall not have a ſubpoena; 
for the feoffm. doth diſaffirm the wife's right, and the feoffee 
is not in in privity of the eſlate of the wife, So in the caſe at 
bar, tenant for life, the remainder in fee to the uſe of another; 
tenant for life makes a feoffment in fee to one who hath no- 
tice; he cannot ſtand ſeiſed to the firſt uſe, becauſe the uſe is 
annexed to one eſtate, and the ſeoffee is in of another eſtate. 
It is agreed in 45 E. 3. 18. b. that if (a) donee in tail with 
warranty makes a leaſe for life, and afterwards in a Præcipe 
brought againſt the leſſee for life, he is received upon the de- 
fault of the leſſee, he ſhall not vouch by force of the warran- 
ty, far the warranty is annexed to one, and he is in of another 
eſtate, and always the warranty as to voucher requires privity 
of eſtate to which it was annexed. And the ſame law of an uſe. 
So it is held in 10 Eliz. Plow. Com. 351. that cu gue uſe for life 
or in tail, remaind. in tail, with divers remaind. over in uſe, makes 
a feoffm. to one who hath notice, he ſhall not ſtand ſeiſed to the 
firſt uſes, cauſa qua ſupra. But of things annexed to land it is 
otherwiſe, as of commons, advowſons, and the like append- 
ants or appurt. And therefore if tenant in tail, or the huſband, 
feiſed in the right of his wife, makes a feoffm. of a manor, or 
part thereof with the advowſon, the advowſon at leaſt after 
preſentm. ſhall paſs as appendant to the manor, or to part of the 
manor, as the books are in 23 Aſſ. 8.34 E. I. tit. Qu. imped. 
179. 43 E. 3. 25, 26. & 17 E. 3. 5. a 19. b. and not to the 
eſtate of the land, for the eſtate of the land is diſcontinued by 
the feoffm.: ſo a diſſeiſor, abator, intruder, or the lord by 
eſcheat, &c. ſhall have them as things annexed to the land. So 
note a diverſity between an uſe or warranty, and the like things 
annexed to the eſtate of the land in privity, and commons, 
advowſons, and other hereditam. annexed to the poſſeſſ. of the 
land: then 3. foraſmuch as if the ſtat. of 27 H. 8. had not been 
made, the contingent uſe in the caſe at bar had been taken 
away. Let us now ſee whether the ſtat, of 27 H. 8. hath pro- 
vided for the preſervation and maintenance of contingent nſes 
againſt the rule of law before; for if the ſtat. doth not ſupport 
the contingent ule in the caſe at bar, without doubt the ſame 
is taken away. And therefore two things are neceſſary to be 

conſidered for the better diſcuſſion of this point. 
Firſt, 


(a) Doct. pla. 
24. Fitz. Gar- 
ranty 17. Br. 
Scire ſac, 206. 
Br. Barrte 13. 
Hob. 25. 26. 
3 Co. 5. b. 6. 
2 Roll. 742. 
Co. Lit. 38 5. 


Dyer 12. pl. 58. 


Part I. CnvuDLE1GHn's Caſe. 


Firſt, the miſchiefs which were before this act, and which 
the makers of the act did intend to remedy : and, 

Secondly, what manner of remedy they have provided for it, 
and from thence will ariſe the true interpretat. of the letter 
and meaning of the act. And for the better apprehenſion of the 
miſchiefs which were before this act, certain former ſtatutes 
made againſt the abuſes of uſes in particular caſes (for the trea- 
tiſe ſhall be only of uſes) are to be conſidered. And thereby 


the abuſes of ſuch uſes will fully appear, and that fraud was 


the principal cauſe of the invention of them in ſubverſion of 
law and juſtice. By the ſtat. of (a) 1 R. 2. c. 9. it is provided, 
that becauſe diſſeiſors make feoff ments to great men and others, 
for maintenance, and to other men unknown, to the intent to 
delay or defraud the diſſeiſees, in ſuch cafes the diſſeiſee ſhall 
have his aCtion againſt the pernor of the profits (which was 
Cefluy que uſe) notwithſtanding ſuch feoff. by fraud and col- 
luſion within the year: the ſtat. of (5) 4 H. 4. c. 7. inlarges the 
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3 Co. 7 b. 26. 
poſt. 126. 


(a) Co. Lit. 
2. Dyer 295. pl. 
11. 2 Inſt. 445. 
Poſt. 131. a. 
14 H. 7. 17. b. 


(5) 12H. 4.21. b. 


ſtat. of 1 R. 2. in the time and in the actions allo, the ſtat. of 2 inſt. 445. 


(e) 11 H. 6. c. 4. explains it. The ſtat. of (4) 1 H. 7. c. 1. 
gives a Formedon againſt Cęſtuy gue uſe who is called the pernor 
of the profits; and by thoſe acts it appears, that fraud and de- 
ceit to defeat him, who had good title and right to the land, 
of his lawful remedy, was the (e) inventer of theſe feottm, to 
uſes. It was provided by the ſtat. De (/) religioſis 7 E. 1. in 
inlargement of the ſtat. of (g) Magna Charta, cap. 36. which 
had provided, gued non liceat alicut dare terram alicut domui re- 
Iigioſæ, that they ſhould not acquire to them lands or tenements 
arte vel ingenio, &c, but to detraud both thoſe laws it was in- 
vented, that a ſeoffm. ſhould be made to the uſe of religious 
men, or commonalties, and therefore was the ſtat. of (5) 15 
R. 2. cap. 5. made to remedy that fraud. By feoffm. to uſes, 
lords were defrauded of their wards, until the ſtat. of (i) 4 H. 
7.C.17. The ſtat, of (4) 19 H. 7. c. 15. recites, that men were 


defrauded of their executions, the lords of their reliefs and 


heriots, and the lords of villeins of the purchaſes of their vil- 
leins by feoffments to their uſes, and that ſtatute doth remedy 
thoſe miſchiefs. 

The ſtat. of (I) 1 R. 3. c. 1. which is more general than the 
other ſtatutes, intends to remedy four great miſchiefs by rea- 
ſon of ſecret ſeoffments to uſes; 1. danger to purchaſers and 
other the King's ſubjects; 2. trouble; 3. coſts; 4. grievous 
vexations: ſo that it was not only * danger with trou- 


ble; and not danger with trouble only, but danger with trouble 
and coſts; and not danger with trouble and coſts only, but with 
great vexation. Alſo examples thereof are expreſſed in the 
preamble of the act, no purchaſer of lands in perfect 


ſurety, no wife of (m) dower, no lefſee of his leaſe, no 
R 3 ſervant 


(e) 2 Inſt. 445. 
(4) Plow, 178. 
a, Kelw. 101. b. 
11 Co. 62. b. 
2 Bulſtr. 63. 
F. N. B. fo. 2 12. a. 
Poſt. 131. b. 
742 121. b 
ulſtr. 
Co. Lit. 2. b. 73 
2 Inſt. 429. 
(092 Inſt. 74,7 an 
vet. N. B. 160. 


(2) 8 H. 4.14. b. 


(i) Raſt. Wards 
20. Lit. ſect. i f 5. 


N. B. 94. a. 
Kelw. 90. a, 
13 H. 7.11.4.12, 
7. 19. a. Co, 
Lit. 84. b. 
(+) Dr. & Stud, 
140. a Lit. ſect. 
126, 173. Co. 
Lit. 91. a. 117. 
a, Vet. N. B. gi. a. 
(%) Ant. 101. b. 


(m) Perk. 34 
4 Co. 1. b. MN 
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(a) 1 R. 3. c. 1. 
Ant. 101. b. 


(5) Anderſ. 
322. Co. Lit. 48. 
a, Lit, ſect. 55. 


(e) 1 And. 324. 
(d) 1 And. 323. 


(e) 1 And. 323. 


(74H. 7. c. 17. 
(g) 19 H. 7. c. 15 
(b) 1 And. 323. 
(i) 1 R. 3. c. 1. 


0 1 And. 323. 


(1) R. 2. c. 9. 
(m)4H.4.c 7. 
(501 H. 6. c. 4. 
(e) 19 H. 7. c. 15. 
(p) 1 And. 323. 
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CnopLeicn's Caſe. Part 1 


ſervant of any annuity granted to him for his ſervice, &c. by 
reaſon of theſe privy and unknown uſes; this ſtat. intended to 
provide ſor theſe miſchiefs in eſtabliſhing all feoffments, 
grants, &c. made by Ceſtuy que uſe, & c. But fo miſchievous 
and ſiniſter is the invention and continuance of uſes, that they 
alſo over-reached the policy and providence of the makers of 
this act alſo: for, for example, the purchaſer was not in a 
better caſe than he was before, for if the feoffer limit to him- 
ſelf but an eſtate ſor life or in tail, or to his wiſe, or to his 
ſon, &c. or if the feoffees made ſecret leaſes or eſtates the 
purchaſer could not have a {ure eſtate, by any eſtate that Ce/tuy 
que iiſe could make, ſo that danger, trouble, coſts, and great 
vexation remained in the realm by theſe covenous and fraudu- 
lent uſes, notwithſtanding the ſaid ſtat. of (a) 1 R. 3. For 
the remedy of which and many other miſchiefs, was the ſtat, 
of 27 H. 8. cap. 10. made, for the general remedy of all miſ- 
chiets and abuſes of uſes, which act was divided into two 
general branches, viz. the preamble which expreſſes the miſ- 
Chiefs, and the body of the act which provides the remedy. 
The preamble contains theſe miſchieſs: 5 

1. By common law, lands or tenements cannot paſs but by 
ſolemn (6) livery or matter of record, or by ſufficient writing, 
if the thing lies in grant. Now by divers and ſundry imagina- 
tions, ſubtle inventions, and practices by fraudulent teoff- 
ments, fines, recoveries, and other aſſurances, craſtily made 
to ſecret uſes, intents and purpoſes (ſo that the ſeoffment, 
fine, and recovery are called fraudulent, becauſe they were 
ſuffered and mace to fraudulent uſes) the hereditaments of 
this realm were conveyed from one to another upon (without) 
ſolemn livery, &c. | 
2. By laſt (c) wills, ſometimes by bare words, ſometimes 
by ſigns in great extremities. 

3. (4) By theſe fraudulent uſes many heirs have been un- 
juſtly diſinherited. 

4. (e) Lords have loſt wards, marriages, reliefs, and in 
effect all the fruit and benefit of their ſeigniories notwithſtand- 
ing the ſaid ſtatutes of (/) 4 H. 7. & (g) 19 H. 7. which in- 
tended to remedy part of this miſchief. 

5. (Y No purch. could be aſſured of any lands, notwithſtand- 
ing the ſaid act of (i) 1 R. 3. which intended to remedy it. 

6. (4) Nor could any man know againſt whom he ſhould 
bring his action, or have his execution, &c. notwithſtanding 
the ſaid ſtat. of (I) 1R. 2. (n) 4 H.4 (3) 11 H. 6. 1H. 7. 
& (0) 19 H. 7. which were made one after the other, to pro- 
vide a remedy againſt this miſchief. 

7. {p) Eſtates created by law in conſideration of marriage, 
were defeated, ſci}. tenancy in dower, and by the curteſy, 
notwithſtanding the ſtat. of (g) 1 R. 3. which intended to 
remedy the ſame in part. 

| 8. Per- 
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8. Perjuries for trial of ſecret nſes were committed, and 
daily increaſed. 

g. The King had loſt the benefit of eſcheats by attainder, 
purchaſes by aliens, wards, annum, diem, & vaſtum, &c. 

10. And the lords had loſt their eſcheats alſo, 

11. The ſtat. faith, that many other inconveniencies have 
happened, and daily increaſe amongſt the King's ſubjects, to 
their great trouble and unquietneſs, and the utter ſubverſion 
of the ancient common laws. "Theſe were the miſchiefs ; but 
what remedy did the makers of the act intend to provide 
for all theſe and infinite other miſchiefs, which ſubtle and 
fraudulent uſes had introduced, ſurely to extirpate and ex- 
tinguiſh (for ſo ſpeaks the ſtat.) theſe ſubtle practiſed frau- 
dulent feoffments, fines and recoveries, abuſes and errors, 
and to make a plain and perfect reſlitution of the ancient 
common law, which was in a manner ſubverted by them 
and to the intent that the King or any of his ſubjects (as the 
ſtat. ſpeaks) ſhould not be by any means or inventions de- 
ceived, damaged, or hurted by reaſon of ſuch ſecret, ſubtle, 
and fraudulent uſes, truſts, and confidences : ſo that the full 
intent of the makers of the act of 27 H. 8. was for a remedy 
of all the ſaid miſchiefs (which no ſtat. before nor all of them 
together had made a ſufficient proviſion for) to extirpate and 
extinguiſh all uſes in ſuch manner as the ſtat. hath limited. 
For the makers of the ſtat. of 27 H. 8. having maturely ex- 
amined the ſaid former ſtatutes and proviſions by pariiam, 
to reform the great abuſes of uſes in many particular caſes ; 
at laſt reſolved, that uſes were ſo ſubtle and perverſe, that they 
could by no policy or proviſion be governed or reformed; and 
therefore as a ſkilful gardener will not cut away the leaves 
of the weeds, but extirpate them by the roots, and as a wiſe 
houſholder will not cover or ſtir up the fire which is ſecretly 
kindled in his houſe, but utterly put it out. So the makers 
of the ſaid (tat. of 27 H. 8. did not intend to provide a remedy 
and reformat. by the continuance or preſervation, but by tbe 
extinCtion and extirpation of uſes; and becauſe uſes were ſo 
ſubtle and ungovernable, as hath been ſaid, they have with an 
undiſſoluble knot coupled and married them to the land, which 
of all the elements is the moſt ponderous and immoveable. It 
would be then againſt the expreſs intent of the makers of the 
act to preſerve uſes otherwiſe than they were by the common 
law, for they intended /ub modo to extjrpate and extinguiſh them. 
And if by any conſtruct. out of this act contingent uſes ſhould be 
preſerved, 1. Greater inconveniencies would follow than were 
before. 2. Great abſurdities would from thence likewiſe enſue. 

For 1. land would paſs againſt the rule of the common law 
from one to another ſo eaſiſy, and upon ſuch ſecret conditions 
and limitations, that no perſon could know in whom the 
eſtate of the land did remain, 
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1 And. 321. 
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2. Land would paſs and be transferred by nuncupative will 
from one to another; as if a feoffment in fee be made to ſuch 
perſons as he ſhall name by his laſt will, &c. he might limit 
the uſes by will nuncupative. 

3. Heirs would thereby be difinherited ; for if theſe perpe- 
tuities ſhould be adjudged of force, it is impoſſible (if they 
be not wrote on the walls of their houſes, and if the parties 
which are bound by them have not counſel learned in the law 
always with them) ſor them to obſerve the nice and preciſe 
points of the uſual proviſoes, and clauſes of reſtraint contain- 
ed in perpetuities. | | 

4. Lords would loſe their wards and the fruits of their 
ſeigniories, 

5. No purchaſer would be aſſured of his purchaſe, and where 

the ſtat. intends to provide that the King nor any of his ſub- 
jects ſhall be deceived by theſe uſes ; now the purchaſer will 
be in a worſe caſe than he was before, for before the ſtat. if 
he had purchaſed it bona fide without notice, as hath been ſaid, 
he ſhould not ſtand ſeiſed to the uſe; now it is ſaid, that the 
land ſhall be bound with thc ufe in whoſe hands ſoever it ſhall 
come, ſo that where the preamble ſays, that the ſubject ſhall 
not be damaged by theſe uſes, he by ſuch conſtruction will 
be more damnified than he was beſore. 
6. Greater miichief would follow from ſtrangers actions 
than was before, for upon a ſecret limitation of uſes the land it- 
ſelf would be transferred from one to the other, ſo that no man 
in the world could know in whom the eſtate of the land is. 
But before this ſtatute, although they might change the uſe, 
yet they could not convey the land upon (without) livery, fine, 
or recovery; but now the land itſelf would paſs by perform- 
ance of a Lees condition in his chamber. 

7. No perſon ſhall be tenant by the curteſy, nor tenant in 
dower, for they do not know in whom the eſtate of the land 
remaineth. 

8. Of neceſſity perjuries by reaſon of them will abound, for 
now the ſecret imagination and intent of men, and attempts 
and goings about ſhall be put in trial upon theſe clauſes of 
reſtraint. 

9. The King and lords ſhall loſe their wards and eſcheats, 
for ſuch deviſe may be made, if the ſtat. ſhall be conſtrued for 
the preſervation of contingent uſes, that neither the King nor 
any other lord ſhall ever have eſcheats, or wards, or in effect 
any profit or fruit of their ſeigniories. 

10. It would be abſurd to ſay, that the makers of this act 
intended to preſerve uſes, when they expreſly ſay, that they 
intend to extirpate and extinguiſh uſes. Alſo it is abſurd to 
think, that the makers of this act intended to preſerve & 


guedam mods to revive the ancient common law, and yet 


intended 
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intended to preſerve or continue any ſuch abuſe and fraud 
which tendeth to the overthrowing of the common law. 
For they have declared, that the invention of theſe uſes was 
ſubtle, fraudulent, and crafty in diſinheriſon of heirs, in de- 
frauding of lords, of thoſe who had right of their lawful actions, 
of purchaſers, of tenant in dower, of tenant by the curteſy, 
cauſes of manifeſt perjury in defrauding the King and lords 
of their eſcheats, &c. in ſubverſion of the ancient common 
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laws, and the cauſe of many other inconveniencies, and the 


occaſion of great trouble and diſturbance in the common- 
wealth. I ſay, it would be abſurd to think that the makers 
of the act intended not only to continue, but to increaſe and 
preſerve ſuch wickedneſs, miſchiefs, and inconveniencics. 
It appears alſo by divers branches of the body of the act, that 
the makers of the act did not expect, that any land after the 
ſtatute ſhould paſs by limitation of uſes, unleſs only uſes upon 
bargain and fale which they thought convenient to continue. 
And therefore they did at the ſame parliament add to this, 
inrolment of record, which is agreeable to the preamble, ſcil. 
matter of record, but other uſes they did not expect would, 
after the act, have been put in ure, but that the land ſhould 
paſs by ſolemn livery, record, &c. as is contained in the 
preamble. And they thought alſo, that little land would 
paſs by bargain and fale inrolled, becauſe ſuch bargainee be- 
ing in in the poſt, ſhall never (a) vouch by force of any war- 
ranty annexed to the eſtate of the land. And therefore it is 
to be obſerved, that there is not in the whole body of the act 
any ſaving for any ceſluy que uſe, or of any uſe. Obſerve 
alſo the act doth not give any benefit of warranty to ce/tuy 
gue uſe, unleſs the uſe was executed before 1 Maii 1536, 
which was 28 H. 8. as fully appeareth by an expreſs clauſe 
towards the end of the ſaid act of 27. H. 8. Proviſion alſo is 
made by another clauſe of the act for actions then depend- 
ing that they ſhall not abate by execution of the uſe. And if 
they had expected that uſes ſhould continue, they would have 
provided for future actions alſo. Allo there is another clauſe 
in this very act for the proviſion of the King's wards (now 
being within age, &c.) And the Jaſt clauſe of the act con- 
cerning Wales, /c//. (now ſtand or be ſeiſed) prove the ſame 
alſo, that they did not expect that any uſes ſhould continue, 
unleſs in the caſe of bargain and ſale, and in caſe of entry 
by feoffees before the ſtat. to revive the former uſe. And 
theſe words in the beginning of the purview of the act, and 
in ſeveral other parts of this act, ſci (where any perſon or 
perſons ſtand or be ſeiſed, or at any time hereafter ſhall hap- 
pen to be ſeiſed), do not prove that the makers of the act ex- 
pected that uſes would be as common and uſual after the act 
as they were before, but by theſe words (hereafter ſeiſed) 
that they intended by entry of the feoffees to revive an uſe 
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created before the act; and that is notably expounded by the 
firſt ſaving of this act, for there is ſaved to all perſons, &c. 
all ſuch right, &c. as they or any of them had or might have 
had before the making of this act; fo that ſuch rights, &c. 
which precede this act, and were in 2/e before 27. H. 8. are 
only ſaved by the act of 27 H. 8. for they did not intend that 
lands ſhould paſs by limitation of uſe, but by ſolemn livery, 
matter of record, &c. as is expreſſed in the preamble. And 
therefore if after the ſtatute A. had diſſeiſed B. and enfeoffed 
C. to the uſe of D. in fee, the right of B. is not faved by the 
expreſs letter of the act, for the right was not former or pre- 
cedent to the act, ſo that for maintenance and continuance of 
conveyances by uſes after the act, there ought to be a con- 
ſtruction by equity, for the makers of the act intended to ex- 
tirpate and extinguiſh all uſes, unleſs in the caſe of bargain 
and ſale as aforeſaid, The which is faid to this intent only to 
ſhew the expectation of the makers of the act, and by that to 
collect their intent and meaning concerning the preſervation 
of any uſe, and not to draw in queſtion ſuch uſes in e, 
which are raiſed upon good conſideration after this act, and 
Jawfully executed by the letter of this act, for it is not intend- 
ed to deſtroy any uſe either in oe or in contingency, but by 
the ſaid rule of law before the ſtatute of 27 H. 8. Now in 
as much as the miſchiefs before the act, and the remedy 
which the makers of the act intended to apply, are under- 
ſtood ; the purview, and the words of the act by which the 
remedy is provided 1s to be conſidered ; and it is to be known 
that theſe words of the purview, it may pleaſe the King's 
Highneſs that it may be enacted, &c. depend upon two ſen- 
tences of the preamble before, ſcil. for the better extirpating 
and extinguiſhing of all ſuch ſubtile practiſed feoffments, 
&c. and to the intent that the King's Highneſs, nor any of 
his ſubjects may be deceived by reaſon of ſuch truſt, uſes, or 
confidence, It may pleaſe the King's Highneſs. So that the 
way to extirpate the uſes, and to avoid the deceit of them pro- 
vided by the act, is now to be ſeen, and that is, that where 
any perſon ſtand or be ſeiſed of any lands, tenements, &c. 
that in every ſuch caſe, all and every ſuch perſon, &c. that 
have, or hereafter ſhall have any ſuch uſe, &c. ſhall from 
henceforth ſtand and be ſeiſed, and adjudged in lawful ſeiſin, 
eſtate, and poſſeſſion of and in the ſame lands and tenements 
of and in ſuch eſtates as they had in the uſe; and that the 
eſtate, right, and poſſeſſion that was in ſuch perſons as were, 
or hereafter ſhall be ſeiſed to the uſe of any ſuch perſon or 
perſons, be from henceforth clearly deemed in ce/tuy que uſe, 
after ſuch quality, manner, form, and condition, as they had 
in the uſe, 

And 
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And that is the remedy which the makers of this act have 
provided to ſalve all the faid miſchiefs ; by which words of 
the purview of the act it clearly appeareth, that every uſe 
in /e, ſeal. in poſſeſſion, reverſion, or remainder is execut- 
ed by the ſtat. and that no contingent uſe or right of an uſe 
ſhall be executed within this ſtat. until they come in /. 
For to every execution of an uſe by force of this ſtat. four 
things are requiſite. 1ſt, There ought to be a perſon ſeiſed, 
for the words of the act are, any perſon ſtand or be ſeiſed, 
&c. 2dly, There ought to be a ce/fuy que uſe in e, for the 
words of the act are, ſtand ſeiſed to the uſe of any perſon or 
perſons, &c. 3dly, There ought to be an uſe in /e, ſcil. 
in poſſeſſion, reverſion, or remainder. 4thly, The eſtate 
out of which the uſes riſe ought to be veſted in ce/tuy gue 
uſe, for the words are, and that the Nate of ſuch perſon ſeiſed 
to the uſe, ſhall be adjudged in ce/uy que uſe, &c. fo that 
when theſe four concur, ſcil. ſeilin in feoffees, ceſtuy que 
uſe in rer natura, an uſe in e, and that the eſtate of the 
tcoffees may veſt in ceſtuy que ve, there is execution of the 
uſe within this ſtatute ; but if any of them fail, there is no 
execution of the uſe within this ſtatute ; and therefore it is 
agreed in 10 Eliz. Plowd. Com. Dalamer's caſe 351. b. that 
the ſtat. of (a) 27 H. 8. doth not execute any uſe, but only 
uſes in eſſe, ſo a right of a preſent uſe, or a future, or a 
contingent uſe are excluded until they come in . It is 
held in 36 H. 8. (J) Dyer 58. a. that if cu que uſe in tail 
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with divers uſes in remainder makes a feoffment and dies, Pb 5: 


and the ſtat. of 27 H. 8. is made, now the iſſue in tail hath 
the right of an uſe in ee, as the Juſt. termed it, 10 Eliz. 
in Dalamer's caſe, but no execution thereof until entry 


by the feoffees. And therewith agree the caſes in (c) 0 Poſtear35.a. 


7 E. 6. Stephen Davies's cafe, Dy. 88. b. & 15 & 16 Eliz. 
(d) Dame  Baſkervil's cafe, Dyer 330. a. that if ceſluy que 
vſe in poſſeſhon makes a feoſtment before the ſtat. no right 
of an uſe, neither in poſſeſſion not in remainder ſhall be 
executed by the ſtat. of 27 H. 8. till regreſs by the feof- 
fees. Quid ita? There ought to be ſeiſin in the feoſfees, 
ceſtuy que uſe in rerum natura, an uſe in , and the eſtate of 
the feoffees ought to be transferred to cu que uſe; and there- 
fore admitting our caſe had been before the ſtat. of 27 H. 8. 
and that our feoffment was before the ſtat. and aſter, the ſtat, 
was made, without queſtion this uſe could never be re- 
continued, or the repoſſeſſion of the land executed to 
it by the ſtatute ; then if the flat, doth execute only 
uſes in eſſe, and neither the right of an uſe in ſe, nor an 


uſe in contingency, ex hoe ſeguitur, that the right of. an 


uſe, and uſes in contingency remain at the com. law, until 
they come in /, and therefore if the eſtate of the feoffees 
be deveſted by diſſeilin, or it the Queen or a corporation, 
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or an alien, or a perſon attainted, &c. be enfeoffed beſore the 
uſe come in eſſe, or if the land be aliened bona fide, upon con- 
ſideration to one who hath no notice, the uſe ſhall never be 
executed, unleſs theſe poſſeſſions be removed by lawful en- 
try or action of the feoffees. And if their entry and right be 
barred, the uſe is gone for ever, as it was at the common law 
before this ſtat. And therefore if ceſtuy que uſe in tail, re- 
mainder in tail, reſtrained with clauſe of perpetuity, be diſ- 
ſeiſed, no uſe in contingency can be executed of this eſtate, 
for a diſſeiſor cannot be ſeiſed to an uſe, and then there wants 
ſeiſin in the feoffees, and there wants an uſe in eſe, for there 
is but a right of an uſe; and it is impoſſible that the eſtate of 
the feoffees can be veſted in ce/uy que uſe by the act of 27 H. 
8. when they have not any eſtate in them when the uſe ſhall 
be executed. And there 1s no difference as to the execution 
of an uſe by force of this ſtat. when the uſe is diſcontinued 
before the ſtat. and when the eſtate of the land is altered after 
the act, and before the contingent uſe comes in . And yet a 
more colourable argument may be made for the execution of the 
right of a preſent uſe by force of this act (as where feoffees 
were difſeiſed before the ſtar.) than ſor the execution of a con- 
tingent uſe after the act being diveſted by diſſeiſin before they 
come in eſſe, for the words of the act are, and the eſtate, right, 
and poſſeſhon that was or hereaſter ſhall be in ſuch perſon ſeiſ- 
ed to any ſuch uſe, ſhall be in ceſtuy que uſe, & . So that when 
the feoffees are diſſeiſed before the ſtat. and after the ſtat. is 
made, now the feoffees have a right to the land, and cu que 
1ſe, a right to the uſe, and the ſtat. faith, that the eſtate, right, 
and poſſeſſion that was in the feoffees ſhall be in ce/fuy gue uſe, 
and they before the diſſeiſin had the eſtate, and after the diſ- 
ſeiſin had a right; but this clauſe is to be conjoined with the 
firſt branches of the act, and becauſe ſeiſin fails in the feoffees, 
an uſe in eſſe in ce/tuy que uſe, and the eſtate continued, all con- 
curring at the time of the execution, there cannot be any exe- 
cution within this ſtat. And yet at ſeveral times there was 
ſeiſin in the feoffees, an uſe in cgſuy gue uſe, and ſeiſin for a 


time, but they do not meet together when the uſe ſhould be 


executed, and for this reaſon in the ſaid caſe, the uſe cannot 
be executed within this ſtatute, but the caſe at the bar is 
ſtronger, for in this caſe there was never an uſe in / in the 
ſon of Chriſto. before the diſcontinuance and deveſting of the 
eſtates. And ſuppoſe before the ſtat. a feoffment in fee had 


been made to the uſe of J. S. for life, and after to the uſe of the 


right heirs of J. N. and the feoffees had been diſſeiſed, and 
after the ſtat. was made, and then J. N. died, and after his 
death J. 8. died, ſhall this uſe be executed in the right 
heir of J. N? No truly, for the reaſon before * 
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then by the ſame reaſon, if the diſſciſin had been in the ſame 
caſe after the ſtatute, and before the death of J. S. (tor no 
excution can be during his life) no poſſeſhon ſhall be execut- 
ed in the right heir of J. S. within this ſtatute. By this it ap- 
peareth of what moment their objection is, who ſay, that after 
the ſtatute of 27 H. 8. the land is bound with the contingent 
uſe in whoſe hand ſoever it ſhall come, for that objection is 
grounded upon five abſurdities. 

1. The uſe ſhall be annexed to the land, and not to the 
eſtate of the land, and by the ſame reaſon, a perſon attainted, 
an alien, the King, (a) a corporation, the lord by eſcheat, &c. 
might after the ſtat. be enfeoffed or ſeiſed to the uſe of an- 
other, if the land only was bound with the uſe, for they ſhall 
have commons, advowſons, eftovers, &c. as things annexed 
and appurtenant to the land ; and what reaſon ſhall it be, that 
a perſon attainted, corporation, &c. could not originally be 
as well enfeoffed to the uſe, as they ſhall ſtand ſeiſed to former 
contingent uſes, but eadem ef? ratio of the creation of an uſe, 
and of the continuance of an uſe. 

2. The ſtat. requires (as bath been faid) that there be an 
uſe in e//e, and an uſe is but a confidence and truſt, for ſo the 
words of the ſtat. expound it in joining thoſe words together, 
that is to ſay (uſe, confidence, and truſt) but it is abſurd to ſay, 
that confidence and truſt can be repoſed in land which wants 
ſenſe, and which in regard of ſenſe is inferiour to brute beaſts, 
and it would be leſs abſurd to ſay, that beaſts may be truſted 
who have ſenſe and want reaſon, than land which wants ſenſe 
and reaſon alſo ſhould be truſted. 

3. If the land ſhall be bound and charged therewith, as 
with a rent, common or intereſt, in the judgment of law, 
then that in effect would overthrow all uſes, for then how can 
one by the law, by deed indented made between two, cove- 
nant to ſtand ſeiſed to the uſe of a ſtranger to the deed ; for if 
it ſhall be as a charge out of the land, it ſhall be void, for he 
is a ſtranger to the deed 3 and how can a man after the ſtat. 
covenant to ſtand ſeiſed to the uſe of himſelf for life, or in 
tail, the remainder over? for a man by the rule of the law 
cannot create in himſelf a particular eſtate, nor give himſelf 
any eſtate in poſſeſſion, or remainder (unleſs peradventure in 
ſome caſes by concluſion) but in as much as uſes aſter the 
ſtatute are but truſts and confidences, the Jaw tolerates them 
ſo long as they agree in the declaration and limitation of their 
eſtates with the rule of the law. 

4. If the nature of an uſe be changed, and a new here- 
ditament made by conſtruction upon this ſtat. then if (c) a 
man makes a feoſfment of land on the part of the mother 
without conſideration, his heir on the part of the father 
ſhall have it; but it was agreed of late in caſo between (4) 
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Colgat and Blythe in Communi Banco. M. 29 & 30. Eliz. that 
the heir on the part of the mother ſhall have it aſter the ſtat. 
as he ſhould have before the ſtat. as 5 E. 4. 7. b. is. 

5. If the law ſhall be taken, that the land ſhall be bound 
with the contingent uſe into whofe hands ſoever it ſhall come, 
this abſurdity and confuſion would be. Suppoſe there is te- 
nant in tail, the remainder or revet ſion over in fee, and he in 
the remainder or reverſion covenants by deed upon good con- 
ſide:ation, that if tenant in tail dies without iſſue within four 
years, that he will ſtand ſciſed to the uſe of B. in fee, and at- 
terwards tenant in tail makes a feoffment in fee, and the 
feoffee covenants by deed with C. that if tenant in tail dies 
without iſſue within the ſaid four years, he will ſtand ſeiſed 
to the uſe of C. in fee, tenant in tail dies within the four 
years, who ſhal! have the uſe in this caſe? certainly, there 
cannot be two ſeveral uſes in poſſeſſion in two ſeveral perſons 
at one and the ſame time in one and the fame land, for then 
it will follow that there will be two ſeveral eſtates in poſſeſ- 
fion in two ſeveral perſons at one and the ſame time; for if 
the feoffee to an uſe before the ſtat. had bargained and ſold 
the land upon good conſideration to one in fee who had no 
notice, and exccutes no eſtzte, the bargainee ſhall not have 
any uſe, but the ancient uſe continues, for there (a) remains 
privity of eſtate and confidence alſo. And there cannot be 
two ſeveral uſes of one and the ſame land in one and the fame 
degree; and therefore it ſeems in the cafe which hath been put, 
the uſe of the feoffces ſhall be executed, and not the uſe ot the 
the remainder or reverſion, for both uſes cannot meet in // 
together of one and the {ame land, and therefore they are com- 
pelled to confeſs that the future uſe in this caſe may be taken 
away. And if it be ſo in the caſe of tenant in tail, the re- 
mainder over, ſo is it in the caſe of leflee for life. And there- 
fore if leſſee for life be, the remainder over in fee, and he in 
the remainder covenants with B. by deed upon good conſidera - 
tion, that if leſſee for life dies within four years, that then he 
will ſtand ſeiſed to the uſe of B. in fee: and afterwards 
leſſee for life makes a feoffment-in fee, and the feoſfee makes 
the like covenant with C. as is aforeſaid, and afterwards the 
leſſee dies within the four years, none can deny but that the 
uſe of the feoflee ſhall be executed, and not the contingent 
uſe limited to B. for otherwiſe contuſion would follow. And 
that is all one with the caſe at the bar in effect, for in that 
before the contingent uſe came in %, the leſſee for liſe 
made a feoftment in fee, ſo that the contingent uſe 
which ſhould rife out of the reverſion or remainder 
could not riſe until the eſtate was recontinued, and 
reveſted; and for the reaſon thereof a notable cafe be- 
tween (b) John Hunt and Thomas Gately was adjudged by 
all the Juſtices of Eng. M. 34 & 35 Eliz. at Hertford term, 
which caſe began Paſch, 23 Eliz. And it was in effect, that 
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there was tenant in tail, the remainder over in tail, he in the 
remainder chargeth it with a rent charge or leaſe, and after- 
wards tenant 1n tail ſuffered a common recovery, and dieth 
without iſſue, the poſſeſſion of the recoveror ſhall not be (a) 
charged with the leaſe or rent, for the poſſeſſion and the new 
eſtate of the recoveror, which he hath gained from the tenant 
in tail, is ſubject to the charges and leaſes of the recoveror, 
and cannot be ſubjeCt to the leaſes and charges of him in the 
remainder alſo (% ſimul & ſemel; ſo in the fame caſe it was 
agreed, that if tenant in tail hath made a feoffment, the e- 
ſtate and poſſeſſion of the feoffee ſo long as the ſame continues 
is not ſubject to the charges and leaſes of him in the remain- 
der, but during the continuance thereof remains ſubject only 
to the charges and leaſes of the feoffee; for there it was held 
that until the eſtate, out of which the charge or leaſe is de- 
rived, be recontinued, the leſſee cannot enter, nor the grantee 
diſtrain, ex quo nota, that although the uſe ſhall be (as is ima- 
gined as a Charge out of the land) yet it cannot begin until the 
eſtate out of which it iſſues be recontinued. Then it will be 
demanded when the entry of the feoffees is requiſite aud law - 
fal after the ſtat. of 27 H. 8. and when not? and as to that 
there are divers opinions. Some think that the entry of the 
feoffees is not requiſite after the ſtat. to the execution of a fu- 
ture uſe, but when the eſtate out of which the uſe riſeth is diſ- 
turbed or altered by diſſeiſin, or aliened to one who hath no 
notice; but if the eſtate continues without ſuch alteration, 
then the entry of the f2offees 1s not neceſſary ; and with this 
diverſity agree the L. Dyer and Manwood in 17 Eliz. (c) Dy. 
340. where they both took the ſame difference when the feoffees 
ought to enter into the lands to awake the ſleeping uſe, and 
when not; and their reaſon is becauſe there ought to be an 
uſe in e, and not a right of an uſe, and the eſtate of the 
feoffees ought to be transferred to Cſtuy que uſe, and this ſeems 
clear and without queſtion. And others have taken this differ- 
ence when the feoffees by their entry may gain their ancient 
fee-ſimple out of which the uſes riſe, there entry is congeable, 
otherwiſe not, for the law (as they alhrm) will not ſuffer frac- 
tions of eſtates, and particular eſtates to be created without do- 
nors or leſſors; and to prove this difference, firſt they cite Da- 
lamer's caſe Plow. Com. 350. (d) which was thus in effect: R. 
Dalamer and Beatrice his wife being Ce/tuy que uſe, in ſpecial 
tail, the remainder of the uſe to R. Dalamer in general tail, the 
remainder of the uſe to S. Dalamer in fee; R. Dalamer 26 H. 
8. did enfeoff Dial, who before the ſtat. enfeoffed Lyſter, 
who enfeoffed 8. Dalamer, who 3 E. 6. enfeoffed Barnard in 
fee, R. Dalamer died, and Jannings the ſurviving feoffee en- 
tered for the reviving of the uſes; and it was adjudged that 
his entry was lawful, for there he gained his ancient fee- ſim- 
ple, for it was agreed by all, that the feoffment of 8. Dalamer 
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was not within the ſat. of 1 R. 3. becauſe he had only an uſe 


in remainder, and he who hath but an eſtate in uſe in remain- 
der or in reverſion (as it is there agreed) cannot make an eſtate 
over by the ſtat. of 1 R. 3. * although the words of the ſtat. 
are general, every feoſfm. gift, grant, &c. for he cannot make 
a feolfment, and a grant of the fee · ſimple of the land he can- 
not make, for then would follow fraction of the eſtates of the 
feoffees, and particular eſtates without donor or leſſor. 

And if A. be Ceſtuy que uſe for life, the remainder of the uſe 
to B. in fee, if B. may grant the like eſtate of the land as he had 


in the uſe by the ſtat. of (a) 1 R. 3. then it would follow that 


the grantee of B. ſhould have the fee- ſimple of the land, and 
the feoffees who before had a fee · ſimple ſhould have now but 
an eſtate for the life of A. which would be abſurd and incon- 
venient. Alſo ſome ſay, that if there be tenant for life, re- 
mainder in fee to the uſe of B. and before the ſtat. he in the 
remaind. diſſeiſed leſſee for life, and after the ſtat. is made, 
the ſtat. ſhall not execute the uſe of the remaind. for the uſe 
riſeth intirely out of both the eſtates, and there ſhall not be a 
fraction neither of the uſe nor of eſtate, for then he in the re- 
mainder would be a diſſeiſor for life only and the remainder 
executed to another which would be againſt the rule of the law; 
and ſuch conſtruction is to be made that the rules of law be 
not broken. So if there be two joint feoffees to the uſe of 
another, and one diſſciſeth the other before the ſtat. and, after, 
the ſtat. is made, there ſhall not be a fraction of the eſtate of 
the feoffee for one moiety, nor a breach of the jointure, for the 
ſtat, of 27 H. 8 ſaves the warranty, which by ſuch fraction of 
the eſtate would be loſt. And alſo the ſtatute ſaith that 
the eſtate which was in the feoffee ſhall be deemed in Cuy 
gue uſe, and that cannot be if there ſhall be ſuch fraction of the 
eftate of the feoffee. And they cited the caſe in M. 15 & 
16 Eliz. (b) Dy. 329, & 330. which was cited for the opinions 
of Catlyn and Dove Ch. Jult. Saunders Ch. Baron, and Man— 
wood Juſtice, without any open argument upon a caſe referred 
to them out of the Chancery, where the caſe in effect was 


ſuch A. ue gue uſe in tail, the remainder of the uſe to B. 


in tail, the remainder of the uſe to A. in fee. A. be- 
fore the ſtatute makes a feoffment to the uſe of himſelf 
for life, and after to the uſe of his eldeſt ſon and his wife, 
and to the heirs of the body of the ſon, &c. and aſterwards 
the ſtat. is made, the father dieth, the firſt feoffees enter 
intending to have revived the firſt uſe in tail, and fo to 
have excluded the ſon's wife, (which was the lady Baſker- 
vile,) of the uſe limited upon the ſecond feoffment. But 
it was reſolved, that their entry was not lawful, becauſe 
by the feoffment of A, who was Cr/?uy que uſe in tail in 
poſſeſſion (and allo had the fee ſimple of the uſe.) The 
fee ſimple of the uſe was Jawfully departed with, and as 
to that, the right of the feoſtees bound by the ſtatute of 1 

R. 3. 
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R. z. then the feoffees by their entry could not have their former 
eſtate, ſcil. the f-e-fimple, but ſhould have a particular eſtate 
without donor or le ſſor, for which reaſon their entry was not law- 
ful, for the ſaid Juſtices took it, that when Cuy gue »/+ in poſ- 
ſeſſion makes a ſeofment, the ſame by the expreſs letter of the 
ſtatute of 1 R. 3. bars the entry of the feoffees for the fee - ſimple, 
and by the conſequence the law will not ſuffer any diviſion or 
fration of the eſtate of the feoffees, for this reaſon their entry 
was not lawful, But ſee Dalamer's caſe, 10 Eliz. Plow. Com. 
350. upon ſolemn argument and great deliberation adjudged con- 
trary. But others think it is not impertinent to ſay, that by the 
act of parliament the eſtate of the feoffees ſhall be divided, and 
it is not to be reſembled to cafes at the common law: and if other 
conſtruction ſhould be made, it would be againſt reaſon and com- 
mon allowance, and great abſurdity would, as they conceived, 
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I And 330, 


from thence enſue, for they ſaid, that if a man (a) covenants by (a) Siderf. 26, 


deed with another, that after his death his ſon ſhall have his land 
in tail, that in this caſe the ſtat. of 27 H. 8. ſhall make a frac- 
tion of his eſtate, for he ſhall have an eſtate for life, as parcel 
of his ancient eſtate, and his ſon ſhall have the uſe and eſtate exe- 
cuted by the ſtatute of 27 Hen. 8. 

And if the feoffees ſhall never enter but when they ſhall have 
their ancient fee-ſimple, ex hoc it would follow, that if a man 
who hata no ſon makes a feoftment to the uſe of himſelf for life, 
and after to the uſe of his 1, 2, 3, 4, &c, ſons in tail; and for 
default of ſach iſſue to the uſe of A. in tail, the remainder over 
to other perſons in rerum natura; there all the uſes in 2/+ limited 
aſter the contingent uſes are executed by the ſtatute of 27 H. 8. 
And in ſuch cafe, if by diſſeiſin or other alteration of the eſtate 
before the being of the future uſes, the entry of the feoſfees ſhould 
be taken away, becauſe they cannot have their ancient and for- 
mer-fec-ſimple, that would be, as they conceived, inconvenient and 
dangerous, and that would in effect take away the entry of all 
feoffees at this day; for almoſt in all ſuch conveyances by limi- 
tation of uſes, ſome of the later remainders are limited and exe- 


- Cuted by the ſtatute in perſons in rerum natura, Which cannot be 


deveſted by the entty of the feoffees. On the other ſide great ab- 
ſurdity and inconvenience will follow, to lay the eſtate remaineth 
in the feoffees to ſerve the future uſe when it ſhall happen: for 
ſuppoſe a man makes a feoffmeat to the uſe of the feoffor for 
lite, and after to the uſe of his eldeſt ſon in tail; (he baving no 
{on at the time) and after to the uſe of A.in tail, and after rothe 
uſe of B. in fee, in this caſe, if any eſtate ſhall be left in the feoffee 
to ſerve the future uſe, he ought to have an eſtate in fee- ſimple 
determinable in the mean time, and then the feoffor ſhall have an 


_ eſtate for life, and the feoffee ſhall have an eſtate to him and his 


heirs as long as he who is not in , (and who peradventure never 
will be) ſhall have heir of his body, and yet an eſtate-tail _—_ 
8 ve 
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veſted and executed in A. and the remainder in fee in B. 
which will be abſurd and inconvenient, as before is ſaid. And 
it will be alſo inconvenient and dangerous, for then the feof- 
fees ſhould puniſh waſte and enter for the forfeiture, &c. 
and yet peradventure the future uſe will never happen; and 
therefore they conceived, that all the uſes in «ſz were preſent- 
ly executed, and no eſtate ſhould be left in the feoffee in the 
mean time till the future uſe come in . But they conceiv- 
ed a poſſibility of entry ſhould remain in the feoftee, which 
the Id. Dyer in 17 Elie. Dyer 340. b. termeth (a) ſcintilla 
juris; for if the ſeoffor hath iſſue a ſon, then preſently by the 
operation of the act of 27 H. 8. the feoffees ſhould have an 
eſtate to preſerve this uſe, for the ftat. faith, that the eſtate, 
&c. that was in ſuch perſon or perſons, that were, or here- 
after ſhould be ſeiſed of any lands to the uſe of any perſon or 
eee, ſhall be deemed or adjudged in him or them that 

ave or heteaſter ſhall have ſuch uſe : ſo that when the ſon is 
born, or when the future uſe cometh in eſe, they ſay that 
the ſtat. giveth the eſtate from the ſeoffee to ce/tuy que uſe, and 
therefore by neceſſity of reaſon the eſtate after the contingent 
uſe cometh in 2/e ſhall be in the feoffee to preſerve this future 
uſe, which by force of the ſtat. might be deemed and adjudg- 
ed out of the feoffee to ceſluy que uſe ; but the feoffees in the 
caſe before put have but a poſſibility, becauſe if the future uſe do 
not come in ee during the particular eſtate, then it ſhall never 
take effect; for in as much as it is in the nature of (Y) a re- 
mainder, it ought to take effect and veſt, during the particu- 
lar eſtate, or at leaſt at the time of the determination of the 
particular eſtate. And it was ſaid, at the bar by the counſel of 
the defendant, that this ſeems to be the better opinion. 

And it was ſaid, that no uſes ſhall be executed by the ſtat. 
of 27 H. 8. which are limited againſt the rules of the com- 
mon law, and the reaſon thereof is manifeſt; for it appears 
by the preamble of the ſtat. of 27 H. 8. that it was the in- 
tent of the makers of the act, to reſtore the antient common 
law of the land, and to extirpate and extinguiſh ſuch ſub- 
tile practiſed feoffments, fines, recoveries, abuſes and er- 
rors, tending to the ſubverſion of the good and ancient com- 
mon laws of the land; ſo that it fully appears, that this act 
of 27 H. 8. ſhall not execute any uſe which is limited againſt 
the rule of the com. law, for the intent of the act was to 
extinguiſh and extirpate not the feoffm. fine, or recove- 
ry, for theſe were laudable and good conveyances of lands and 
tenements by the com. law, as is in effect recited in the 
beginning of the preamble ; but ſuch uſes which are abuſes 
and errors, and therefore erroneous becauſe they are againſt 
the rule of the com, law, and therefore this law of 27 H. 8. 
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is a law of reſtitution, ſeil. to reſtore the good ancient common 
law which was in a manner ſubverted by abuſive and erroneous 
uſes. And therefore if a man at this day makes a feoffment in 
fee to the uſe of A, for (a) years, and after to the uſe of the right (a) Moor 488. 
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' heirs of B. or to the uſe of the wife of B. who ſhall be; this limi- 


tation to the right heirs and to the wife is void, becauſe it had 

been void, if it had been limited in poſſeſſion, ut pare: M. 2 & 3 

Eliz. Dy. (4) 490, 191. So in the ſame caſe if the uſe be limited (3) Poſtea 134. b. 
to A. for life, and after to the uſe of the right heirs of B. or to 

the (c) wife of B. who ſhall be, if A; dies and after B. dies, or (e) Raym. 47. 
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takes wife, this remainder limited to the right heirs or to the wife 
of B. is void, for it would be void, if it had been limited in poſſeſ- 
fion. And the ſtatute of 27 H. 8. intended to reſtore the good 
and ancient common law, and not to give more privilege 
to the execution of uſes than to eſtates, which are executed 
by the ancient common law. And in proof thereof, it was reſolv- 
ed by all the Juſtices of England, Paſch. 35 Eliz. in the caſe of the 
Earl of (4) Bedford, referred to them out of the Court of Wards, 
and was thus in effect. Francis Earl of Bedford made a feoffment 
in fee of divers manors to the uſe of himſelf for years, and after 
to the uſe of John Lord Ruſſel his ſon and heir apparent, and to 
the heirs males of his body begotten, and for want of ſuch iſſue 
to the uſe of the right heirs of the ſaid Earl; and afterwards the 
ſaid John Lord Ruſſel died without iſſue male in the life of the 
ſaid Earl; and it was reſolved, that the uſe and eſtate limited by 
way of remainder to the right heirs of the Earl was void, for it 
had been void, if it had been limited by eſtate executed at the 
common law, for the (e) remainder ought to veſt during the par- 
ticular eſtate. 

And if a man makes a ſeoffment in fee to the uſe of himſelf for 
life, and after to the uſe of his eldeſt ſon and his heirs males of 
his body, and for want of ſuch iſſue to the uſe of his ſecond fon 
in tail, &c, provided that if his eldeſt ſon // attempt to ſuffer 
a recovery, or levy a fine, &c. that then his eſtate ſhall ceaſe, as 
if he had been naturally dead, and not otherwiſe, and that then 
the land ſhall deſcend or remain, as if he had been naturally 
dead, without any forfeiture; the eldeſt ſon hath iſſue a ſon, and 
attempts to alien, in this caſe the proviſo is repugnant and void, 
for if it had been limited by conveyance at the common law in 
poſſeſſion without doubt it had been void! and in ſuch caſe, if it 
ſhould be good, I demand in whom the eſtate tail ſhall be after ſuch 
attempt, and who ſhall have the writ of waſte, and ſhall enter 
for the forfeiture, during the natural life of tenant in tail. And 
if a man by deed with livery of ſeiſin gives land in tail, the re- 
mainder in tail, the remainder in fee: provided always, (as 
above) ſuch proviſo is repugnant and void, as is directly proved 
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by (g) Richil's caſe in Lit. 163. and by (5) 21 Hen. 7. 11. 6 Co. 41. a. 
and (i) 21 Hen. 6. 33. b. And this caſe of an uſe is not 8 Co. 17. b. 
to be reſembled to a rent (4) newly created, or any other Antea 87. 2 
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thing out of the land, but only to land it ſelf, ſor now the 
ſtat. hath with an indiſſoluble marriage united the land and 
uſe together, and it will be conſonant to the intent of the 
makers of the act of 27 H. 8. to reſtore the ancient com. law in 
the conſtruct. of the execution of the poſſeſ. to the uſe. Then 
it will be objected, that in as much as the ſtat. in the mean time 
executes all the uſes in /e, and celan gue uſe is quodam mods 
in the pat, and not in in the privity of the eltate out of which 
the future uſe riſes, that for this reaſon the ſuture uſe ſhall 
not riſe at all, which will be miſchievous and inconvenient. 
The anſwer to this objection will be plainer, if a cafe be 
put of an uſe in ee, and in futuro, and upon that the man- 
ner how future uſes ſhall be veſted by the ſtat. of 27 H. 8. 
will be ſhewn, as by way of demonſtration. A. makes a feo!l- 
ment in fee to the uſe of himſelf for life, and after to the uſe 
of him who ſhall be his 1ſt ſon in tail, and for default of ſuch 
+42 5h iſſue to the uſe of B. in tail, and for default of ſuch iſſue to the 
rie. uſe of C. in fee; in this caſe immediately by the ſeoffment A. 
3 hath an eſtate for life, the remainder to B. in tail, the remain- 


11 Co. 80. 4 a g 6 
2 Sand. 333, der to C. in fee, and no eſtate is put in abeiance, or leſt in 
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eſtates which the ſame ſtatute hath executed upon the limi- 4 
tation of the uſes in the ſame conveyance before, and after 
the death of tenant for life the feoffees may enter and revive 
the uſe. And as leſſee for years or for liſe, upon condition 
(#) 8 Co. 75. a. to have fee, cannot have an (a) increaſe and enlargement of 
his eſtate, but upon the privity of eſtate of the leſſee; ſo no 
remainder of a future uſe can be transferred into an eſtate by 
force of this act, before the particular eſtates executed by 
the ſtatute upon the limitation of the uſcs in the ſame con- 
veyance are recontinued. But if tenant for liſe makes a ſeoſf- 
ment in fee, or dies before the birth of the ſon, his remain- 
% Poſtea 135. b. der is deſtroyed. As () if a leaſe be made for life, the 
remainder to the right heirs of J. S. if the leſſee for life makes 
a feoftment, or dies during the life of J. 8. the remainder 
to the right heirs is deſtroyed, and that, as it ſeems, is the 
beſt conſtruCtion of the ſtat, of 27 H. 8. for other conſtruction 
would 


357. the feoffees; but if after A hath iſſue a ſon, then the poſſibili- 
ty which the feoffee had becomes an eſtate in law, and the 
ſtatute immediately executes the poſſeſſion according to the 
limitation of the uſe; but if tenant for life be diſſeiſed before | 
the birth of the ſon, and after he hath iſſue a ſon, now nothing 2 
veſts in the ſon, becauſe there ought to be an ule in / before F 
the ſtatute can execute the poſſeſſion z but who ſhall enter to i; 
remove the impediment, and to reſtore the privity of the eſtates? 5 
Certainly, if the tenant for life re- enters, he (hall revive all £ 
the former eſtates which the ſtatute of 27 Hen. 8. bath execut- 7 
ed to the former uſes in ., and therefore alſo the ſtatute N 
doth transfer the eſtate of the land to the ſon in tail, for that Q 
is the privity which the ſtatute requireth, ſcil. privity of 4 
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would overthrow the eſtates of an infinite number of perſons, 
which would be inconvenient, and againſt the practice and 
common opinion ever ſince the making of the ſaid act to this 
day. 

We objection hath been made that an uſe in contingen- 
cy is in the cuſtody of the law, and therefore cannot be diſ- 
continued or taken away; but from thence will follow great 
abſurdities. iſt, It would be abſurd that a future or contin- 
gent uſe might be diſcontinued or taken away by feoffm. bona 

de upon notice or difſciſin, &c. before the ſtat. and ſhall not 
be thereby taken away or diſcontinued after the ſtat. when 
the ſtat. doth not extend to it until it comes in ee: 2dly, it 
would be abſurd, that the law, which by its definition is 
ſanctio ſancta jubens honeſla, & prohibens contraria, ſhould be 
the conſervatoror preſerverof a thing impious and fraudulent, 
for by the judgm. of the whole parliament of 27 H. 8. (a) uſes 
are ſubtile and crafty, invented by frauds to difinherit heirs, 
to defraud the K. and all other lords of their eſcheats, wards, 
and other profits of their ſeigniories, to deceive purchaſers, &c. 
and as it is in the preamble to introduce many other incon- 
veniences, and to raiſe trouble and unquietneſs between the 
ſubjets, will this be julere hineſia, & prohibere contraria ? 
No truly, but will be jubere inigua, & prohibere contraria ; 
and therefore Fitzh. in Bokenham's caſe, 28 H. 8. Dy. 12. 
(a.) ſaith truly, that uſes are odious in the law. gdly, The com. 
law will not keep and nouriſh theſe ſubtile and fraudulent 
uſes tanquam in gremio legis, becauſe, as appears by the judgm. 
of all the parliam. in 27 H. 8. they were invented and practiſ- 
ed in ſubverſion of the ancient com. law; but the law will 
not preſerve a ſubverter and deſtroyer in its boſom ; and theſe 
uſes are termed abuſes and errors by the whole parliam. in 
27 H.8. and therefore cannot remain in gremis legis. So the 
intent of the parliam. was to extirpate and extinguiſh ſubtile 
and fraudulent uſes as things tending to the ſubverſion of the 
ancient com. law, and as authors of fraud, ſubtilty, deceit, 
trouble, inquietneſs, errors, and abuſes, beſides many and 
great miſchiefs and inconveniencies ; and the letter alſo of the 
purview of the act was clearly againſt them, and therefore it 
would be againſt all reaſon to make a conſtruction againſt 


the expreſs intent and meaning of the act of parliament, 


but herein to imitate the example of the reverend judges 
in times paſt, who always conſtrued all acts made againſt 
the fraud of uſes (for of thoſe only it was beben (b) 
liberally and by equity, againſt the letter for ſuppreſſing 
the fraud and inconveniences of uſes; and therefore 
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ſuch effect, ſcil. That the lands and tenements were 


CavpLEeicn's Caſe. Part I. 


tenure, yet the Judges, M. (a) 4 E. 4. 38. b by equity to meet 
with the fraud of uſes, did extend it to jointenancy as it is there 
held, and alſo in (6) 5 E. 4. 44. b. & 45. & (c) 7 H. 6. 10. a. 
and the Judges in (4) 36 H. 6. 34. a. b. extend the ſaid ſtat. 
by like equity to diſclaimer. Alſo the ſtat. of 1 H. 7. c. 1. gave 
a formedon only by expreſs name againſt ct” que uſe, but the 
Judges, Mich. (e) 14 H. 7. 17. 31. & (/) 15 H. 7. 8. upon 
long debate extended it to a ſcire factas to execute an eſtate-tail 
in remainder by equity; ſo the ſtat. of 1 R. 3. & 1. which 
ſpeaks of leaſes, &c. made by ceſtuy gue uſe is extended by the 
Judges in (g) 7 H. 7. 6. a b. to executions by elegit, & c. by 
ceſtuy que uſe, and where the ſtat. of 1 R. 3. ſaith, all grants, &c. 
ſhall be good againſt him and his feoffees, yet it was agreed 
4 H. 7.8. b. that the grant of a rent charge ſhould be good 
againſt the diſſeiſors of the feoffees. And if ceſtuy que uſe be 
enfeoffed by the diſſeiſor of the feoffees, and he makes a ſeoff- 
ment over, if the letter of the act of 1 R. 3. be only conſider- 
ed, that is not according to his authority, given by the preciſe 
words of the ſaid act, for it is ſaid in 8 H. 7. fol. g. a. that he 
ought to do it as ſervant and in the right of the ſeoſfees; and 
yet (0) 27 H. 8. 29. b. it is good to a purchaſer by the equity 
of the ſtat, for as it is ſaid in (i) 5 H. 7. 5. b. the ſame act was 
made for advantage of the grantees, and not for the advantage 
of ceſtuy que ſe. But in the caſe at bar, the meaning of the mak- 
ers of the act is apparent, and the letter of the act is expreſly 
with us, and greater miſchiefs otherwiſe would follow than 
were beſore the act, if theſe future uſes ſhould be preſerved in 
the caſe at the bar. The ſtat. made 13 E. 1. de donis condition- 
alibus in a manner created perpetuities, and it continued about 
200 years, but in{(#) 12 E.4. 19. by the reſolution of the Judges 
it was reſolved, that by a common recovery the eſtate-tail 
ſhould be barred, for the miſchiefs which were introduced in 
the commonwealth thereby. In the time of R. 2. Juſt. (I) Ri- 
chil attempted to make a perpetuity, as it appears by Lit. in 
his chapter of Warranty, fol. 263. & 21H. 6. 33. b. which 
was ſuch in effect, Juſt. Richil baving divers ſons, and intend- 


ing that none of his ſons ſhould alien thoſe lands, or make a 


warranty to bar or hurt the others, made a deed indented to 
ven 
to his eldeſt fon in tail upon condition, that if his eldeſt ſon 
ſhould alien in fee or in tail, &c. or if any of his ſons ſhould 
alien, &c. that then their eſtate ſhould ceaſe, and be void, 
and that then the lands ſhould remain to his ſecond ſon in 
tail, &c. & /c ultra, the remainder to his other ſons, and 
livery and ſeiſin was made accordingly. But all ſuch re- 
mainders were void, becauſe the limitations of them were 
againſt the rule of the law, as appears there by Lit. And 
it appears in 21 H. 6. 33. that Thirning Chief Juſtice of the 
Com. Pleas made the like Perpetuity = the continuance of 
his land in his blood without alienation ; but the judges 


held 


ag 


. 5 — 5 * 3 * 
2 n 


| 
£ 
* 
8 
** 


% 
9. 
% 
4 
N 
A 
k 


Part J. CuvDLEIGHn's Caſe. 


held that it was againſt the law. And if after the ſtat. of 27 H. 
8. which hath made an inſeparable unity and conjunction be- 
tween the uſe and the poſſeſſ. the like conſtruction ſhall be 
made of eſtates limited in uſe and executed by the ſtat. as of 
eſtates executed in poſſeſſ. and by the com. law, it will be 
hard in my opinion to maintain ſuch proviſoes, or cond. to make 
eſtates of freehold and inheritance lawfully veſted ro ceaſe in 
one, and to veſt and reveſt in others, againſt the rule of the 
common law. And ſo I conceive upon the whole matter, 
that the future uſes in the caſe at the bar by the ſaid feoffment 
of the feoffees were utterly deſtroyed, and by conſequence 
judgment ought to be given for the defendant. 

And afterwards this caſe was openly argued by all the Juſt. 
of Engl. and the Barons of the Exchequer, in the Exchequer- 
Chamber, at fix ſeveral days: 1. By Baron Ewens and Juſtice 
Owen; 2. by Juſt. Beamond and Juſtice Fenner; 3. by Juſt. 
Walmefley and Juſt. Gawdy; 4. by Baron Clark and Juſtice 
Clench; 5. by Sir W. Periam Chiet Baron of the Exchequer, 
and by Sir Ed. Anderſ. Ch. Juſt. of the Com. Pleas; and b. by 
Sir J. Popham Ch. Juſt. of Engl. All which arguments of the 
Judges and Barons I heard, except only that of Juſt. Beamond, 
and therefore what I ſhall ſay of that, I ſhall ſay by credible 
relation of others; but my intent is not to report any of their 
arguments at large, and in the ſame form as they were deliver- 
ed by them, but to make ſuch a ſummary collection of the ef- 
ſect and ſubſtance of them all, as the matter (it being the firſt 
caſe which was adjudged, and being of great importance) will 
permit, And becauſe Juſt. Walmeſley and the Chief Baron 
only argued that judgm. ſhould be given for the plaintiff, and 
all the other Judges and Barons concluded againſt the plain- 
tiff, I begin with the effect of their two arguments, viz. 

Before the ſtat. of 1 R. 3. the feoffees had not only the whole 
eſtate in the land, but alſo the whole power to give and diſ- 
pole of it, for Ce que uſe was a treſpaſſer, if he entered upon the 
land againſt their will. And after the ſtat. of 1 R. 3. Ce/ que uſe 
had power to make a diſpoſition of the land itſelf, and yet not- 
withſtanding that, the whole eltate of the land did remain in 
the feoffee until Ce gue uſe had made ſuch a diſpoſition, for 
which reaſon the ſaid act intending to provide for Ce/f gue uſe 
had not made a ſufficient proviſion for him. For the eſtate of 
the land remaining in the feoffees, they many times contra- 
ry to the truſt repoſed in them, by ſecret feoffm. eſtates, and 


other covenous acts had defrauded Ceſi' que uſe, and had pre- 


vented ſuch diſpoſit. of the land which the ſaid act of 1 R. 3. 
gave him; and as Walmeſley ſaid, there was ſometimes fraud 
in both, for when c' gue uſe by himſelf without the feoffees, 
by force of the ſtat. of 1 R. 3. and the feoffees by themſelves 
without ce/P que uſe, by the common law, had both ſeverally 
abſolute power to make diſpoſition of one and the ſame 
land; ſometimes ce/!uy gue uſe by his ſecret eſtates pre- 
vented the ſeoffees, and ſometimes the feoffees by the like 
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ſecret eſtates prevented ce//ny que uſe, ſo that as he ſaid, they 
played at double band, and thereby fruſtrated the true intent 
of the act. And the Chief Baron and Walmeſley ſaid, that the 
ſtat. of 27 H. 8. was not made to extinguiſh or eradicate any 
uſes, but the ſtat, of 27 H. 8. hath advanced uſes, and hath 
now eltabliſhed ſafety and aſſurance for c] que uſe againſt 
his feoffees ; for beſore the ſtat. the feoſſets were owners of the 
land, and now the ſtat hath made «//-y que w/e owner of the 
land ; before the ſtat. the poſſeſſion governed and ruled the uſe, 
but now ſince the ſtat. the uſe governs and rules the poſſeſſion ; 
for by the ſaid act of 27 H. 8. the poſſeſſion is a ſubject and 
follower of the uſe. And no word in the preamble doth con- 
demn uſes, but for the extirpating and extinguiſhing of all ſuch 
ſubtle practiſed feoffments, fines, recoverys, abuſes, &c. ſo 
that the uſes are not guilty of the inconveniencies mentioned 
in the preamble, but the feoffments, fines, and recoveries ſub- 
tilly and crattily practiſed, fo that the intent of the act was to 
extirpate and extinguiſh (which are both ſignificant words) all 
ſuch feoffments, fines, recoveries; but how? by deſtroying of 
uſes? no truly, but by deveſting the whole eſtate out of the fe- 
oftces, conuſees, and recoverors, and veſting it in ce/tuy que uſe, 
ſo that it would be againſt the meaning and the letter of the 
law allo, to ſay that any eſtate or right, or /cintilla juris, ſhould 
remain in the ſeoffees after the ſtat. of 27 H. 8. tor it appears 
by the preamble, that the makers of the act intended to extir- 
pate and eradicate the whole eſtate of the ſeoſfees, and the let- 
ter of the body of the act is, that the eſtate, right, title, and 
poſſeſſion that was in ſuch perſon or perſons that were or here- 
after ſhall be ſeiſed of any lands to the uſe of ſuch perſon be 
from thenceforth clearly adjudged and deemed in hini or them, 
&c. ſo that by a judgement given by the whole parliament the 
eſtate ſhall be out of the feoffees ; (a) and the Chief Baron 
ſaid, that ſcrntilla juris, which is mentioned in 17 El. is like 
Sir Thomas Moore's Eutopia; and they ſaid, that ſince this 
ſtat. no truſt or confidence was repoſed in the feoffees. For 
now, as Walmeſley ſaid, the feoffees non poſſunt agere aut per- 
mittere aliguid in prejudice of ceftuy que uſe. 

Before the ſtat. the office of the feoffee was to execute the 
eſtate according to the uſe, but now the ſtat. hath taken away 
all the office of the feoffees, and now the act executes the 
poſſeſ. to the uſe, and takes away all the truſt and power 
out of the feoffees. And the letter of the ſtat. of 27 H. 8. is, 
where any perſon or perſons ſtand or be ſeiſed, or at any 
time hereafter ſhall happen to be ſeiſed, and they relied 
much upon theſe words (at any time); for it ſeemed to them 
by theſe words, that the ſeiſin, which the feoffees had at 
the beginning by the feoffment, would be ſufficient _ 

this 
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this act, to ſerve all the uſes as well future, when they come 
in t, as preſent, for there need not many ſeiſins, nor a con- 
tinued ſeiſin, but a ſeiſin at any time; fo a ſeiſin at one time 
would ſuffice, for the ſtat. ſaith, ſeiſed at any time; and it 
would be hard when the ſtat. requires but one ſeiſin at one 
time only, that many ſeiſins, and at ſeveral times, againſt the 
intent and letter of the act, ſhould be required. Ihe ſtat. of 
27 H. 8. extends to all lawful and good uſes as well future as 
in eſe, and no ſuch uſe is deſtroyed but advanced and extolled, 
as hath been ſaid before. And Walmeſley ſaid, that if ſuch 
conſtruction ſhould be made to deſtroy theſe future uſes, the 
uſual pleading in practice ever ſince the ſtatute ought to be 
altered; for the pleading of a feoffment in fee to future uſes af- 
ter that they come in eſſe, is (a) virtule cujus & vigore adus par- 
liamenti, & c. de uſibus in poſſeſſionem transferend* ceſtuy que uſe 
was ſeiſed. &c. ſo that one ſeiſin is ſufficient, as is proved by 
the uſual form of pleading, but now the pleading of it muſt be 
altered, if many ſeiſins ſhould be requiſite, and then more ſei- 
ſins than one ought to be alledged. And he faid, as a foun- 
tain gives to every one which comes in his turn to it his juſt 
meaſure of water, ſo the firſt ſeiſin and eſtate in fee, given by 
the firſt feolfment to the feoffees, is ſufficient to yield to all 
perſons, to whom any uſe preſent or ſuture is limited, a com- 
petent meaſure of eſtate in their time, proportionable to their 
eſtates which they ſhall have in the uſe; ſo that it ſeemed to 
them, that the firſt ſeiſin by force of the feoffment by which 
the fee-ſimple is given to the feoffees would be ſuſſicient to 
ſerve all the particular uſes as well future as preſent in their 
ſeveral times, and nothing ſhould remain in the feoffees. But 
Walmeſley ſaid, that the whole eſtate ſhall be firſt veſted in 
thoſe who are in rerum natura, and the poſſeſſion ſhall be veſted 
in him who hath the future uſe, when it comes in eſe by force 
of the firſt livery, and ſhall divide the eſtates which were con- 
joined before. And he agreed that an (5) alien, or a perſon 
attainted, or a corporation, could not at this day be originally 
infeoffed to the uſe of another, for no uſe can he created out 
of their ſeiſin, J. S. makes a feoffment in fee to divers natural 
perſons to certain uſes, ſome preſent, and ſome future, ſo that 
the uſes are we!l created and raiſed, although a corporation be 
aſterwards infeoffed of the land, yet the future uſes when 
they come in /e, ſhall be raiſed and executed by force of the 
ficſt livery, and the firſt ſeiſin of the feoffees, and by force of 
the act, as he conceived. And Walmeſley further ſaid, that 
the ſuture uſes in our caſe cannot be ſuſpended, for a thing 
which never was in , cannot be ſuſpended, but the 
whole eſtate veſts firſt in them who have the preſent 

uſes 


133 


See ante 26, 
129. 
3 Sali. 334. 


(5) 122. a. 


Singe: 51, 


352. 


Ca) O. Ben. 43, ( 


69. Yelv. 9. 
Moor 110. 

2 Leon. 5. 

3 Leon. 20. 

1 And 19, 196, 


gu 2 And. 37. 


er 309, 310. 
Wentw. 118, 
119. Lit. Rep. 
289. Poph. 82. 
Goldſ. 20. 
Antea 66. b. 
(5) Dav. 35. a. 
Dyer 133. pl. 5. 
Moor 103, 104. 
2 Leon. 216, 
217. 3 Leon. 
158. Sty. 293. 
Ow. 64. 1 And. 
40, 316. O. Ben. 
29, 2 Roll, 789. 
Lit. Rep. 321. 
(c) Perk. Sect. 
842. Br. Con- 
dition 225. 


01 And. 113, 
216. 4 Leon. 5. 
264. Plowd. 
417. b. Moor 
99, 612. 

B. N. C. 423. 


(e Dyer 298. 
pl. 30. 1 Keb. 
800. 2 Keb. 
145. Co. Lit. 
76. b 248. a. 

2 Roll. 39. 

2 Roll. Rep. 469. 
10 Co. 85. 3. 
(f) Dyer 369. 
pl. 51. 


CuvDLEicn's Caſe. 


Part T, 


uſes, or the uſes in eſe, and when the future uſes come in ec, 
then they ſhall come in between the other eſtates which were 
conjoined before; and in proof thereof they cited the caſe of 


a) Cranmer in 14 El. reported by the Lord Dy, fo. 309, and 
the caſe () de ſeniori puero in 16 El. reported alſo by the Lord 
Dy. fo. 337, and the caſe in (c) 5 H. 7. 6. a. If ce/tuy que uſe 
by force of the ſtat, of 1 R. 3. makes a feoffment in fee upon 
condition, and aſter enters for the condition broken, the feof- 
fees ſhould never have the land again, becauſe all the intere(t 
and privity of the feoffees was once by the feoffment taken out 
of them: ſo the caſe in 19 H. 6. fo. 76. & 2 E. 4.2. if a man 
makes a feoffment in fee upon condition that he ſhall make a 
feoffment over in fee, in that caſe, if the ſecond feottee refuſes, 
the feoffor ſhall enter, for it was the intent of both parties, that 
the feoffee ſhould depart with his whole eſtate, and nothing 
ſhould remain in him: otherwiſe it is, if the condition was 
that he ſhould make a gift in tail; and he faid, if a feoffment 
be made of land to the uſe of A. and there is alſo a rent iſſuing 
out of the ſame land to the uſe of B. although the poſſeſſion of 
the land be diſturbed by diſſeiſin, yet the uſe of the rent is not 
diſturbed thereby, becauſe the diſturbance is done to another 
ſeiſin, that is to ſay, to the land, and not to the ſeiſin of the 
rent out of which the uſe is limited. So in the caſe at bar, the 
diſturbance is not to the firſt ſeiſin given by the feoffment, out 
of which all the uſes, as out of a fountain flow, but the diſturb- 
ance is done to other ſeiſins, ſcil. to ſeiſins executed by the 
ſtat. of 27 H. 8. and not to the firſt ſeiſin, which by no means 
can be tolled or deveſted, for it hath not any eſſence until the 
future uſe hath eſſence, which by force of the ſtat. ſhall draw 
a ſufficient eſtate to it, but when the future uſe is come in e//7, 
now by reference and relation to the firſt ſeiſin there is ſeiſin 
and uſe within the ſtat, of 27 H. 8. And in proof thereof he 
cited (d) Bracebridge's caſe 15 El. which in effect was: a man 
made a feoffment of a manor to ſeveral perſons, to certain uſes, 
upon condition that if certain money was not paid within a cer- 
tain time, that then they ſhould ſtand ſeiſed to other uſes ; the 
money was not paid, and after attornment was had to the ſe- 
offees when the poſſeſſion of the demeſne was executed before 
by the ſtatute ; in that caſe after the condition broken ce/luy que 
ſe had poſſeſſion of the land by force of the firſt livery; and 
yet there was not any continuance of ſeiſin in the feoffees, nei- 
ther were the feoffees ſeiſed of the land at the time of the ex- 
ecution of the poſſeſſion to the uſe. | 

And the caſe of 13 El. (e) Dy. fo. 298. b. 22 (f) El. 369. a. 
tenant in capite infeoffs one and his heirs, provided that when 
the feoffor ſhall pay 1001. to him or his heirs, that then it ſhall 
be to the uſe of the feoffor and his heirs; the feoffee dies, his 
heir within age, the 1001 is paid, office is found, the fe- 
offor ſhall have the uſe by force of the firſt livery, and by rela- 
tion to that, ſhall defeat the wardſhip of the body and _ 
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And he ſaid, if a man makes a feoff. in fee to the uſe of him- 6 Co, 33 a. 


ſelf for life, and after to the uſe of another in tail, with divers 
remainders over, with power to the leſſee for life to make leaſes 
for 21 years, or 3 lives, in that caſe, if the tenant for life 
makes a leaſe for 21 years, or E lives, it ought to be derived 
and take its eſſence out of the firſt feoffment, or otherwiſe all 
leaſes would be determined by the death of the leſſee for lite, 
and in the ſame caſe there is not any ſeiſin continuing in the 
ſeoffees, but the f11 {t ſeiſin is ſufficzent, and this is conſonant 
to the words of the act of 27 H. 8. for it faith, that the eſtate 
that was in the feoffee ſhall be adjudged in c&/? gue uſe; but 
Periam Chief Baron conceived, that theſe future uſes before 
their births are not preſerved in the bowels and belly of the 
land, but that they were in nubibus, and in the preſervation of 
the law; ſor he well agreed with Walmeſley, that by force of 
the act the whole eſtate ſhall be out of the feoffees, and then 
of neceſſity he ſaid it ought to be in ſome perſon, or in abey- 
auce and conſiderat. of the law. And it would be abſurd to 
ſay that the feoffees ſhould have a leſs eſtate than they took by 
the firſt livery. And therefore becauſe nothing remains in 
the feoffees, and this future uſe, cannot be executed until the 
perſon who ſhould take it comes in 2/7, it mult of neceſſity be 
in the mean time in the preſerv. of the law. And if any caſe 
be doubtful upon a ſtat. it is good to conſtrue it according to 
the reaſon of the common law, as it is ſaid in Dalamer's caſe 
in Plow. Com. 351. 

And if the eſtate in our caſe had been limited in poſſeſſion 
by livery and ſeiſin, the remainder to the eldeſt ſon, &c. till 
his birth it would be by the rule of the com. law in the con- 
ſideration of the law; and by the ſame reaſon the uſe ſhall 
be in our caſe ; and as the uſe ſhall be, ſo ſhall be the poſſeſſion 
by force of the ſtat. for be the uſe in , or in the conſiderat. 
of the law, the poſſeſſ. ſhall be transferred to it by force of the 
ſtat. And he took a difference between feoffees before the 
ſtat. and feoffees ſince the ſtat. for if ſeoffees to an uſe were 
diſſciſed before the ſtat. no uſe could be executed after the 
ſtat. without re-entry of the feoffees, for the ſtat. faith, which 
be or at any time hereafter ſhall be ſeiſed, &c. And thoſe who 
were diſſeiſed before the ſtat. were not ſeiſed at the time of 
the act, nor at any time after until re-entry; otherwiſe it is 
when the feoffment is made aſter the ſtat. cauſa qua ſupra. 
And where the ſtat. ſaith, to the uſe of any perſon or perſons 
the ſtat, doth not ſay, to the uſe of any perſon or perſons in 
eſe, but to the uſe of another perſon, and that ſhall be intend- 
ed when his time ſhall come; and it would be a hard 
conſtruction to deſtroy theſe future uſes in our caſe 
which were limited upon good cauſe and confideration, and 
eſpecially when the ſons, who then were not in , were 
not parties to any wrong, covin, or practice; but he ſaid, 
that the uſe by the common law was in abeyance and 
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cuſtody of the law. And the poſſeſſ. accordingly by force of 
the ſtat. for no other perſon can take it, and a thing which is 
committed to the cuſtody of the law, the law will lawfully 
preſerve without any violence or deſtruction And therefore 
(a) 32 H. 6 if there be tenant for lite the remainder to the 
right heirs of J. S. and tenant ſor liſe is difſeiſed, and a deſcent 
caſt, and after J. S. dies, and then the leſſee for life dies, the 
entry of the right heir of J. S. is lawful, and he put alſo the 
caſe of the parſon as to this purpoſe. And to prove that as 
well the poſſeſſ. as the uſe are in the cuſtody of the law, he 
cited (6 Cranmer's caſe 14 El. Dyer 309, that the remainder 
limited to the executors was in abeyance; and the Earl of Bed- 
ford's (c) caſe, in which caſe he ſaid it was agreed, that the re- 
mainder to his right heirs was in the cuſtody of the law until 
the death of John Lord Ruſſel. And 17 EI. Dyer (4) Brent's 
caſe, fol. 340. that the remainder limited to the wife that ſhall 
be, was in abeyance, and the L. (e Bray's caſe, 2 El. Dy. fol. 
190, 191. where it was held, that the remainder limited to the 
wife that (hall be, ſhould be in abeyance, if the particular e- 
ſtate had been but a term, which cannot by the rule of law 
ſupport a remainder in abeyance. And he cited the caſes 


in Brook's Abridgm. tit. Feoffments al Uſes 30 H. 8. & 50. pl. 


3. M. pl. 59. when Brook was Ch. Juſt. and he ſaid, that theſe 
uſes have extended themſelves into many branches and are to 
be reſembled to Nebuchadnezzar's tree, for in this tree the 
fowls of the air build their neſts, and the nobles of this realm 
erect and eſtabliſh their houſes, and under this tree lie infinita 
pecora campi, and great part of the copyholders and farmers of 
the land for ſhelter and fafety, and he ſaid, if this tree ſhould 
be felled or ſubverted, it would make a great print and im- 
preſſion in the land. And therefore it was convenient to re- 
preſs the miſchief after by parliament, and not to have any re- 
troſpect to caſes before. 

And he and Walmeſleya!ſo agreed in their argument, that the 
uſes in this caſe ſhould follow the rules of eſtates at the com. 
law. And therefore in this caſe if tenant for life dies before 
the birth of the ſon, the remainder in uſe ſhall be void, 
for ſuch remainder would be void by the rule of the com. 
law, if it had been made in poſſeſſion, if the (/) remainder do 
not velt during the particular eſtate, or at leaſt when the par- 
ticul, eſtate determines, and no difference between uſes and 
eſtates made in poſſeſſ. as to this purpoſe. And ſo they con- 
cluded, that judgment ought to be given for the plaintiff. 

And on the other fide it was argued by Bar. Ewens, Juſt. Ow- 
en, Juſt. Beamond, Juſt. Fenner, Juſt. Gawdy, Bat. Clark, Juſt. 
Clench, the Lord Anderſon, and Popham Lord Ch. Juſt to the 
contrary. And it was agreed by them all that the (g) ſcoftm, 
made by the ſaid feoffees who had an eſtate for life by limit. 
of the ule deveſted all the eſtates, and the future uſes alſo. And 
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although Rich Chudleigh their feoffee had notice of the firſt 


uſe, yet it is not material, becauſe all the ancient eſtates were 2 Syd. 129, 130, 


deveſted by the ſaid feoffm. and this new eftate cannot be ſub- 
ject to the ancient uſes which riſe out of the ancient eſtate 
which was deveſted by the feoifm. And Gawdy Juſtice con- 
ceived, that the uſes limited to the eldeſt fon, &c. were in 
abeyance, and he ſaid, that the eſtates of the land ſuſſicient to 
ſerve theſe future uſes were in abeyance alſo; but he agreed 
it was not by the letter of the ſtat. of 27 H. 8. but ſhould be 
taken by equity of the ſaidſtat. For he ſaid, the letter of the ſtat. 
is, to the uſe ofany perſon or perſons, and here wanteth per- 
ſon; alſo in every caſe ſuch perſon ſhall be adjudged in law- 
ſul ſeiſin, &c. alſo, that the eſtate, &c. ſhall he adjudged in 
him or them that ſhall have ſuch uſe, and therefore he ſaid, 
the uſes in abeyance by the equity of the ſtat. did draw ſuf- 
ficient eſlate to ſerve them in abeyance alſo, and that for the 
ſaving and maintenance of future uſes, and that they ſhould 
not be defeated and deſtroyed ; and he agreed alſo that all the 
preſent uſes as well precedent as ſubſequent were executed 
immediately ; and he agreed with the other Juſtices, that the 
ſtat, of 27 H. 8. did not extend to ſubvert and deſtroy uſes in 
other manner than by the executing and transferring of the 
poſſeſſion of the land to them. And Gawdy cited the opinion 
of Fitzh. in 28 H. 8. fol. 12 a. that it was an inconvenience 
and impoſhbility in the law before the ſtat. of 27 H. 8. that 
two men ſhould have ſeveral powers to make a diſpoſition of 
the ſame land, ſcil. the feoffees by the com. law, and cf que 
uſe by the ſtat. of i R. 3. and that inconvenience was intended 
to be remedicd by this act of 27 H. 8. and he conceived that 
the whole eſtate ſhould be out of the feoffees, for no right of 
the feoffees is ſaved which they have to another uſe, as it is 
faid 7 E. 6. in Stephen (a) Davies's caſe, Dyer fo. 88. b. 

And if a feoffment in fee be made to the uſe of one for 
life and after to the uſe of the right heirs of J. S. the fee- 
ſimple of the land ſhall be in abeyance ; and before the ſtat. 
if a man had made a feoffment to the uſe of one for years, and 
after to the uſe of the right heirs of J. S. this limitation had 


been good, for-the ſeoffees remain tenants of the freehold, but Noy 43. 


ſuch limitat. after the ſtat. is void, for then the freehold would 
be in ſuſpence, for nothing can remain in the feoffees 3 but he 


ſaid that theſe remainders in future were deveſted and deſtroyed ng Roll. Rep. 


I 


N 
2 


5 


(a) Ant. 126. a, 


by the (5) feoffment of the tenants for life; and altho' the re- (c) Ant, 66. b. 


mainders be in cuſtody of the law, yet they ought to be ſub- Poph. 82. Palm, 
139. Raym. 54, 
413. Plow. 25 b. 
29. a. b. 35. 4. 


jet to the rules of the law, for the law will never pre- 
ſerve any thing againſt the rule of law: and becauſe the rule of 


law is, that he in the (c) remainder mult take the land a Co. 130. a. 


when the particular eſtate determines, or elſe the remainder 129. b. 2 Co. 
k $I. a. 3Co. 2 1. a. 
| 2 Ans. 37. Moor 


194, Perk, 13. 


Mall 


See Skin. 351. 
354.7 


2 Roll. 796. 


(a) Plow. 25. b. 


29. 2. b. 35. 2. 
«> 66, 4 
129. b. 130. a. 
2 Co. 51. a. 


| Jaw 21. 3. 


ay. 54, 413. 
2 And. 37. 
Moor 104. 
Perk. 12. Palm. 


139. Poph. 82. 


Lit. R. 262. 
(5) Ant. 130. b. 
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101. 
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ſhall be void; and in this caſe foraſmuch as by the feoffm. of 
the tenant for liſe, their eſtate was determined, and title of 
entry given for the forfeiture, and then thoſe in the future re- 
mainder were not in %% to take it, for this reaſon theſe re- 
mainders in futuro by this matter, ex peſi facto were utterly de- 
ſtroyed and made void, and there is no difference when the 
eſtate of the tenant for life determines by the death of the te- 
nant for life, and when it determines in right by his forfeiture, 
for in both caſes entry 1s given to him in the next remainder, 
and then if he cannot take the land when the particular eſtate 
determines, the (a) remainder 1s void. And if Strachley 
Chudleigh at the time of the forfeiture had been born, he 
might have entered for the forfeiture. 

If there be (5) tenant for life, the remainder to the right 
heirs of J. S. if in that caſe tenant for life makes a feoffm. in 
fee during the life of J. S. the remainder is deſtroyed, for 
otherwiſe there would be a remainder without a particular 
eſtate which cannot be, no more in the caſe of an uſe than 
in the caſe of an eſtate made in poſſeſſion. And upon that 
he cited the caſe 3 El. (c) Bray's caſe. And of the ſame 
opinion was Popham Chief Juſtice, Baron Clarke, and Owen, 
as to the ſaid point of forfeiture, admitting that no diſturb- 
ance or alteration of the eſtate had been made. And the 
Ch. Juſt. denied the opinion of Gaſcoigne in (4) 7 H. 4. 23. b. 
who thought that ſuch remainder ſhould not be defeated 
by the feoffm. of tenant for life. And Baron Clark put the 
caſe in (e) 11 R. 2. Fitz. Detinue 46. A gift in tail was 
made to A. C. the remainder to the right heirs of A. 5, 
the donee made a feoffm. to B. in fee, and afterwards A. 
9. died; his right heir ſhall never have the remainder nor 
any charter that concerns it, for the eſtate of the land 
was by the feoffm. of the tenant in tail deveſted and diſ- 
continued, and all eſtates veſted in the feoffee, and there 
was not any particular eſtate neither in e, nor in right to 
ſupport the r2mainder when it ſhould fall, for by the feott- 
ment of the tenant in tail his right was utterly gone, as 
Littleton ſays, and then at the time the remainder fell, ſcil. at 
the time of the death of A. S. there was not any particular e- 
ſtate to ſupport the remainder, neither in ee nor in right. 
And in the ſame caſe nota dium by Charleton Ch. Juſt. & jud:- 
cium : but it (/) tenant in tail was diſſeiſed and died, that will 
not toll the remainder, for there a right of the particu- 
lar eſtate remains to ſupport the right of the remainder, but 
when the tenant in tail makes a feoffment no right remains 
in him. And Owen Juſtice ſaid, if tenant for life had 


(e) Lit. R. 262, made a ſcoffment in our caſe before the birth of the ſon, 


(Y) Lit. ſect. 649. 
Co. Lit. 34 5. a. 


he in the next (g) remainder in % ſhould enter for the 
forfeiture. And Gawdy Juſt. ſaid, that in divers caſes a thing 
in abeyance may be barred and deſtroyed ; as if tenant in tail 
be difleiſed, and releaſes to the diſſciſor, now (+) Littleton 


lays, 
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ſays, the eſtate-tail is in abeyance, yet it may be barred by 
(a) common recovery in which the tenant in tail is vouched, (4) 6 Co. 42. a. 
ſo if there be tenant in tail, the remainder to the right heirs 
of J. S. if tenant in tail ſuffers a common recovery, the re- 
mainder is barred. So he ſaid upon the caſe in 17 Eliz. Dyer 

fol. 34. (5) if the huſband makes a feoffment in fee before the er 2 
taking wife, the wiſe ſhall never take, for the poſſeſſion and 24. 12 : 
eſtate of the land is altered, changed, and transferred to the Poph. 73, 76. 

ſſeſſion of another before the title of the wife doth accrue ; 2 Leon. 14. 

but if no deveſting or alteration had been, then the uſe ſhall Ls RT. 
yeſt in the wife, and he reſembled it to the * 22 (c) Afl. gat. 

la. 37. 26 Af. pla. 8. & 29 (4) Af. pla. 34. If a warranty (-) Co. Lit. 177. 

a to the poſſeſſion of 2 allein, if the anceſtor dieth, ſo 4 A = 

long as it continues in his poſſeſſion it ſhall bind, but if the Garranty 45. 
lord of the villein enters before the warranty doth (e) attach, = Villenage 
then the warranty ſhall not bind, for the lord of the villein is 7 * N. = 3 
in by force of his title of villeinage, and the eſtate and the poſ- Voucher 132. 
ſeſſion of the land doth not continue, but by the entry of the _ 27 

Jord is altered and changed. And it was held by Baron = 3 
Ewens, Owen, Beamont, Fenner, Clark, Clench, the Lord ( Co. Lit. 
Anderſon, and Popham Lord Chief Juſtice, that at the com- 340. b. 

mon law, by diſſeiſin or by ſuch (/) feoffment as in the caſe at H Poſt 174. b. 
bar, as well all future uſes, or uſes in contingency are deveſt- 
ed and diſcontinued, as uſes in b till the firſt eſtate out of 
which the uſes riſe be recontinued.. And the ſtatute of 27 H. 
8. doth not transfer any poſſeſſion to any uſe but only to uſes 
in eſſe, and not to any uſe in future or in contingency till they 
come in eſſe ; and this appears by the expreſs letter of the act, 
for as there ought to be a perſon in ee ſeiſed to the uſe, ſo 
there ought to be an uſe in eſe which ſhould riſe out of the e- 
ſtate, and there ought to be a perſon in who ſhould take 
the uſe, before any poſſeſſion can be transferred and executed 
to the uſe ; for if the perſon who ſhould take the uſe be not 
in e, or if the perſon be in /e, and no uſe be in eſe, but 
only a poſlibility (as the Lord Anderſon faid) of an uſe, 
there can be no execution of the poſſeſſion to the uſe. And 
as at the common law there can be no uſe in , if there 
be no ſeiſin out of which ſuch uſe ſhall riſe; ſo no uſe 
can be executed by the ſtatute of 27 H. 8. unleſs there be 
ſeiſin in ſome perlon ſubject to ſuch uſe at the time of the 
execution thereof, for the expreſs letter of the act is, 
where any perſon or perſons ſtand or be ſeiſed, or here- 


ou 


alter, &c. ſhall ſtand or be ſeiſed, &c. to the uſe of any 
other perſon or perſons, fo that there ought to be a perſon in 
z/je on both parts, /c. who ſhall be ſeiſed to the uſe, and who 
thall take the uſe, ſo that it is neceſſary not only to have 
an 


(a) x Siderſ. 26. 
Ant. 127. b. 
Co. Lit. 271. b. 


Cnuprkion's Caſe. Part I, 


an uſe limited, but a perſon.capable of the uſe when the ſta. 
tute transfers the poſſeſſion to it, and therefore if the perſon 
fail, it is not poſſible to have the poſſeſſion executed by this 
ſtatute to one who is not in rerum natura, for the ſtatute 
ſays, to the uſe of any perſon or perſons : in every ſuch caſe, 
all and every ſuch perſon and perfons that have any ſuch uſe 
in fee ſimple, fee tail, for term of life, or years, or otherwiſe, 
or any uſe in reverſion or remainder, &c. in which words 
note the word [ſuch] is iterated three times; ſo that uſes in e, 
that is to ſay, in poſſeſhon, reverſion, or remainder, for there 
is no word of any poſſibility or contingency, and perſons in 
e are only within this act; ſhall from henceforth be deemed 
and adjudged in lawful ſeiſin, eſtate, and poſſeſſion, and that 
cannot be any perſon who is not in , or any perſon who is 
in /e, and who hath but a poſſibility of an uſe, who perhaps 
will never have an uſe in e And by theſe words it fully 
appears, that no eſtate by this ſtatute can be transferred to 
the poſſibility of an uſe. And that the eſtate, that was in ſuch 
perſon or perſons that were or hereafter ſhall be ſeiſed to the 
uſe of any ſuch perſon or perſons, be from henceforth clearly 
deemed and adjudged to be in him or them, that have or 
hereafter ſhall have ſuch uſe : ſo that this clauſe doth not de- 
veſt any eſtate out of the feoffees, but when it can be executed 
in the ce/? que uſe, (that is to ſay) in him or them that have or 
hereafter ſhall have ſuch uſe, which one cannot have who is 
not in ; for he is not a perſon who can have an uſe, and 
by contequence cannot have any poſſeſſion by this act. 

And it was further held by the two Chief Juſtices, Clench, 
Clarke, Fenner, Beamont, Owen, and Ewens, and thoſe who 
had argued on the other fide had taken but the firſt part of 
the ſentence, that is to ſay, that the eſtate ſhall be out of 
the feoffees, but they had forgot the later part of the ſen- 
tence, ſcil. that the eſtate ſhall be in ſuch perſon who hath 
the uſe, and that cannot be till the perſon and the uſe al- 
ſo be in /e. And by this clauſe it alſo appears, that no 
eſtate of the feoffees ſhall be transferred in abeyance out 
of the feoffees, and veſted in no body, or be transferred to 
a poſſibility of an uſe which hath not any being, for then 
an eſtate in / would be transferred to the poſſibility of an 
uſe which hath not any being, which would be againſt 
reaſon, and againſt the letter and meaning of the act; for 
the words are, and ſhall be adjudged in him or them that 
ſhall have ſuch uſe, ergo, the eſtate of the feoftees ſha]l not 
be in abeyance. And the two Chief Juſt. Fenner, Beamont, 
Owen and Ewens faid, that if the eſtate ſhould be utterly out of 
the feoffees, and all veſted in thoſe who have the pretent uſes, 
(as ſome have held before) then the future uſe would never 
riſe, for it is not poſſible that it ſhould be raiſed out of the poſ- 
ſell. of ceſt que (a) uſe, for an uſe cannot be raiſed out of an uſe, 
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as is 36 H. 8. Tit. Feoffm al uſes, (a) Br. 54. 5. Mar. (5) Dyer 
155. And if A. enfeoff B. in fee to the uſe of C. and his 
heirs, with proviſo, that if D. pay C. 1001. that C. and his 
heirs ſhall ſtand ſeiſed to the uſe of D. and his heirs, this is 
utterly void, for the future uſe ought to be raiſed out of the 


eſtate of the feoffee, and not out of the eſtate of c gue uſe. 


And it was held by them, that the feoffees ſince the ſtatute 
had a poſſibility to ſerve the future uſe when it came in e, 
and that in the mean time all the uſes in e/e ſhall be veſted, 
and when the ſuture uſe comes in eſe, then the feoſfees (if 
the poſſeſſion be not diſturbed by diſſeiſin or other means) 
ſhall have ſufficient eſtate and ſeiſin to ſerve the future uſe 
when it comes in ef to be executed by force of the ſtat. and 
that ſeiſin and execution by force of the ſtat. ought to concur 
at one and the ſame time. 

And this caſe is not to be reſembled to caſes at the com, 
law, for an act of parliament may make diviſion of eſtates, 
and foraſmuch as this diviſion is made by act of parliament, 
it is not neceſſary that the feoffees ſhould have their ancient 
eſtates. And they faid that this conſtruction was juſt, and 
conſonant to reaſon and equity, for by this conſtruction the 
intereſt and power that every one hath, will be preſerved by 
the act, ſor if the poſſeſſ. be diſturbed by diſſeiſin or other- 


. wiſe, the feoffees will have power to enter to revive the fu- 


ture uſes according to the truſt repoſed in them ; and if they 
by any aCt bar themſelves of their entry, then this caſe (not 
being remedied by the act) doth remain as it was at the com. 
law. And the Chief Juſt, and Fenner faid, that if a man 
makes a feoſfment in fee to the uſe of one for life, and after 
to the uſe of the feoffee (feoffor) in tail upon contingency, 
and after the contingency happens, in that caſe the feoffee is 
the donor as it is proved by 2 E. 6. Br. Formedon 41. (c) 7 E. 6; 
ib. 46. (d) Plow. Com. 59. 20 El. (e) Dyer 362. but it would 
be abſurd, that the feoffee ſhould be donor, and yet ſhould 
have nothing, but be only as an inſtrument, or as the wind 
out of an organ-pipe. And Fenner put the caſes in 7 H. 6. 
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1 Jones 179. 
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life makes a leafe to him in reverſion for the life of him in 
the reverſion, although the leſſee had but a freehold and 
departed with a frechold, yet the lefſee hath a poſſibility 
which by the death of him in the reverſion may come in 
eltate. So although the eſtate of the feoſſees be transferred 
to the uſes in /e, yet a poſſibility doth remain in the feof- 
tees, which may be reduced to an eſtate ſuſſicient to ſerve 
the future uſes. .And he ſaid, it was not ſtrange that an act 
in law ſhould alter the original eſtate, but then the new 
eſtate ought to be as near the ancient eſtate as may be, ſo that 
all intereſts may be ſerved and ſaved according to the intent 
and meaning of the parties; as in the caſe of Littleton, & 
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(a) 2 H. 4. 5. b. If a man makes a feoffm. in fce upon (b) 
condition to make an eſtate to huſband and wife in ſpecial 
tail, and before any gift made, the huſband dies without iſſue; 
now by this act in law, the eitate ſhall be made to the wife 
for her liſe without impeachment of waſte, &:c. and ſo by an 
act in law the original eſtate was altered. 

And Bar. Clarke faid, fome have ſuppoſed theſe future uſes 
were preſerved in the bowels of the land, and that the Jand 
ſhould be charged with them in whoſe hands foever it ſhould 
come; and ſome have ſuppoſed they were preſerved in nubibus, 
and in the cuſtody of the law, but he ſaid in our caſe be they 
below in the land, there they ſhould be perpetually buried, 
and ſhould never riſe again, and be they above in nubibus, in 
the clouds, there they ſhould always remain, and ſhould never 
deſcend ; for he ſaid that the ſons of Ch. Chudlcigh in our 
caſe were not born in due time, and as this caſe is, they ſhould 
never take the ſuture uſe. And he put many good caſes, when 
a ſon born out of fit and due time ſhould not take, and upon 
that he put the caſe of raviſhm. in (c) 5 E. 4. 6. a. when the 
ſon is born aſter the entry of the daughter, and (4) 9 H. 7. 25. 
a. & (e) 3o Aſſ. pl. 47. when the remainder limited to the 
right heirs of J. S. firſt veſts in the daughter, and after the 
ſon is born ; and many good cafes were put by him to the 
ſame purpoſe. And further he faid, as in the caſe of (f) 
Kidwelly, Plow. Com. the leſſor by the original agreement of 
the parties may come.upon the land, to demand his rent, al- 
though the eſtate of the land be transferred to ancther ; ſo by 
the original agreement of all parties the feoffee may re enter 
and revive ſuch future uſes, which by the law may be reviv- 
ed; and in ſuch caſes he ſaid, that when the ſuture uſes ſhall 
come in oe the feoffees ſhall have by force of the ata 
qualified eſtate ſufficient to ſerve the future uſes, and reſem- 
bled it to the caſe in 21 E. 3. 41. b. King E. 3. gave lands to 
the (g) Black Prince and to his heirs Kings of England, in 
that caſe the grantee had a qualified inheritance, for inaſmuch 
as the Black Prince died in the life of his father, and his ſon 
Rich. was not then K. the land did revert, So all the Juſt. 
and Barons of the Excheq. except Periam, Walm. and Gawdy 
did conclude, that foraſmuch as the ſtat of 27 H. 8. doth not 
extend but to uſes in e, and to perſons in ee, and not to any 
aſes which depend only in poſſibility ; for that reaſon the con- 
tingent uſes in the caſe at bar remain ſo long as they depend 
in poſſibility, only at the com. law, and by conſequence they 
might be deſtroyed or diſcontinued before they came in %, 
by all ſuch means as uſes might have been diſcontinued or de- 
ſtroyed by the com. law. 

And all the Juſt. and Barons of the Excheq. did agree 
with the Chief Baron and Walmeſley in this point, /c:/. 
that theſe remainders limited (/) in uſe in the caſe at m= 
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ſhould follow the rule and reaſon of eſtates executed in poſieſſ. 
by the com. law, and therefore they all unanimouſly agreed, 
that if the eſtate for life in the caſe at bar had been determin- 
ed by the death of the feoffees before the birth of the eldeſt 
ſon, that the ſaid remainders in futuro were void, and ſhould 
never take effect although the ſons were born after, for (a) a 
remainder in uſe ought to veſt during the particular eltate, 
or at leaſt eo inſtante when the particular eſtate ends, as well 
as an eſtate in poſſeſſ And it was held by all the Juit. that 
if the contingent ule in the caſe at bar had come in ¶ without 
any alteration of the eſtate of the land that it ſhould be exe 

cuted by the ſtat. of 27 H. 8. but the alteration of the eſtate 
beſore it came in eſe had deſtroyed it, as it hath been ſaid; 
but if any ſuch alteration of eſtate be before the eſſence of the 
future uſe, then the uſe. ſhould not be transferred into poſ- 
ſeſſion before the impediment removed, and the eſtate re- 
continued, : 

It was alſo held by the 8 Juſt. and Barons who argued 
againſt the contingent uſe, that the ſcat. of 27 H. 8. ſhould 
not (againſt the expreſs letter of it) be conſtrued by equity for 
the maintenance and preſervation of theſe contingent uſes, 
foraſmuch as by ſuch conſtruction, the miſchiefs which were 
intended to be prevented by the makers of the act would be 
continued, or greater introduced, as after by the argument of 
Popham Ch. Juſt. as to this point appears. And Popham 
Ch. Juſt. in his argument ſaid, that by force of the act of 27 
H. 8. ſome uſes are executed immediately, ſome uſes are 
executed by matter ex poſt facto, and ſome uſes are extir- 
pated and extinguiſhed by the act; uſes in fe draw the 
poſſeſſ. immediately by force of the att; uſes in futuro, 
limited agreeable to the rule of the com. law, are alſo, if 
they come in / in due time, within the purview of this 
ſtat. but uſes invented and limited in a new manner not a- 
greable to the ancient com. laws of the land, ſuch uſes are 
utterly extirpated and extinguiſhed by this act: for it appears 
by the expreſs letter of the act, that it was the intent of the 
parliament to extirpate and extinguiſh them, and to reſtore 
the ancient com, law of the land. And therefore he faid 
if a ſcoffm. be made to the uſe of A. for life, and after to 
the uſe of every perſon who ſhould be bis heir, one after 
another, for the term of the life of every ſuch heir only; in 
this caſe, if this limitation ſhould bg good, the inheritance 
would be in no body, but this limitation is merely void, for 
the limitat. of an uſe to have a perpetual freeho!d is not 
agreable with the rule of law in eſtates in poſſeſſ. So if 
a man makes a feoffment to the uſe of one in tail with divers 
remainders over, with a proviſo that if any ſhall attempt to 
purchaie any precipe againſt any tenant of the ſrechold, . 
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that his eftate ſhall ceaſe, and that then the ſeoffees ſhall 
ſtand ſeiſed to the uſe of another, &c. ſuch proviſo or limi- 
tation is againſt the rule of the law, if it had been conveyed 
in poſſeſſion, for he cannot limit new remainders upon ſuch 
conditions; and at this day, att eftate-tail in land cannot 
ceaſe till entry, and no entry or re-entry is given to any but 
only to the feoffor or his heirs, and not to any in remainder, 
And he agreed the caſe which was put before with the pro- 
viſo, that the eſtate in tail by limitation of an uſe ſhall ceaſe, 
as if tenant in tail was naturally dead, and not otherwiſe, for 
he ſaid, that ſuch limitation would be void, if it was limited 
in poſſeſſion : and he ſaid, there was no difference at this day 
between eſtates conveyed in uſe and eſtates conveyed in poſſeſſ. 
for the eſtate and limitation of an uſe ought to be known to 
the com. law, and governed and directed by the rules thereof. 
But he ſard, the limitation of the uſes in this caſe, as well 
future as in e, were good and lawful, for ſuch eftates exe- 
cuted in pofteff. were good; but the future uſes were deſtroy- 
ed by ſubſequent matter, as hath been faid : and he ſaid, if ſuch 
a conſtruction upon the ſtat. of 27 H. 8. by equity or other- 
wiſe ſhould be made for the maintenance and preſervation of 
future uſes, as hath been made by thoſe who have argued on 
the other ſide, greater inconveniencies would be introduced 
than were before the making of the ſtat. 27 H. 8. for he ſaid, 
the ſard conſtruction did tend to the ſubverſion of noble and 
great families, and to the diſinheriſon of their heirs, ſo that 

no land ſubject to ſuch perpetuities could continue four de- 
ſcents ; for if he, who is fo reſtrained and bound with the pro- 
viſoes of perpetuities, ſhould fell any part of the land for 
payment of any debts or legacies, or, if he be taken priſoner 
in the war, for his ranſom, or for the preferment of his 
younger fons, or for advancement of his daughters in 
marriage, or for any cauſe, or upon any neceſſity whatſoever, 
he would forfeit his eftate: alſo when the eldeſt ſon knows he 
ſhall have the lands and poſſeſſions of his father, whether he 
will or no, it makes the ſon become diſſolute and diſobedient, 
ſo that he will not depend upon the government of his father, 
but refuſe to be ruled and direted by him. It would like- 
wiſe occaſion variance and diſcord in the ſame blood, and in 
effect tear the bowels of nature, for it would ſtir up the ſon, 
{upon every ſuppolition of breach of the proviſoes) to put his 
father out of the land zo from whence great ſuits and trou- 
bles would ariſe, to the waſting and ſubverſion of the fa- 
milies, and ſo of the brother and brother, and of the 
couſin and couſin; and he who hath ſuch perpetuity 
onght always to have a counſellor at law at his elbow, 
for he cannot do any act concerning his land, but his 
fon, or he who is next to the land, watches for a for- 
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feiture : alſo he who hath an eſtate ſubject to ſuch perpetuity, 
if he hath (a) two ſeveral farms, out of which two ſeveral 
rents have been referved, and peradventure where the ſeveral 
uſual rents amount but to 408. per ann. and he joins both in 
one leaſe for liſe, and reſerves one rent of 4 marks per ann. it 
is a forteiture of his eſtate. For upon this leaſe the uſual and 
(+) accuſtomed rent is not reſerved ; fo in many other caſes if 
he do not obſerve tne preciſe form of power which is given 
him, it will amount to a forfeiture of his eſtate, and within 
two or three deſcents the proviſoes and limitations will not be 
ſo freſh in memory, that every gentleman can, in every leaſe 
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which he ſhall make, follow the preciſe form of the proviſoes. 


Alſo if the wives of ſuch perſons become incontinent, and 
have iſſue by other men than by their huſbands, this adulter- 
ous generation ſha'l inherit the huſbands lands, whether they 
will or no. And this would be a great occaſion for women 
to offend, when they know their iſſues ſhall inherit, and 
many other inconveniencies would enſue upon ſuch a con- 
ſtruction in maintenance of theſe perpetuities: and ſo men 
who intend to over-reach the providence of God, and covet 
to eſtabliſh their lands in their blood by theſe ways, are in 
truth thereby the cauſe of the waſting and ſubverſion of their 
houſes. Alſo no purchaſer would be ſure of his purchaſe 
without an act of parliament, and where at the com. law, if 
he had purchaſed the land bona fide without notice of the uſe, 
he had been free of the uſe, he will be now in a worſe caſe, 
for by the conſtruction which hath been made, his lands ſhall 
be ſubject to theſe future uſes. 

Alſo farmers and leſſees cannot have any certain and full 
aſſurance ; for ſuppoſe a (c) feoffment in fee be made to the 
uſe of one for life, and aſter to the uſe of another in tail, with 
remainder over, with power to the leſſee for life to make 
leaſes, ſo that he reſerves the accuſtomed rent payable to all 
thoſe who ſhall have the reverſion : if tenant for life makes 
leaſes according to his power, the leſſees derive their intereſt 
out of the firſt feoffment, how then can the reſervation of the 
rent be good, and how can his heir, or he in the remainder 
come at it? and if a proviſo be added in the original aſſurance, 
that the leſſees ſhall pay the rent, or that they ſhall enjoy it 
ſo long as they pay the rent, then foraſmuch as it is (4) no 
rent, it ought to be paid without any demand, and if he do 
not pay it, his intereſt ſhall immediately ceaſe by the limita- 
tion of the uſe. | 

Alſo thoſe who have cauſe of action, will be in a worſe caſe 
than they were before, for before this ſtat. they might have an 
action againſt the pernor of the profits, but now all pernancies 
of the profits are taken away, as appears 28 H. 8. (e) Dy. 32. a. 
& PI, Com. in Manxel's wr * then by ſuch ſubtle devices 
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as in the caſe before put, he who hath cauſe of action will 
never find one who ſhall be tenant to his precipe, and fo by 
ſuch conſtruction he will be without remedy. 

Alſo perjury will be increaſed in reſpect of the ſecrecy 
more than it was before the ſtat. for no uſe could have been 
raiſed before this act but upon a (a) tranſmutation of poſſeſſ. 
or upon a covenant or full contract by apt words upon good 
conſideration concluded between the parties; but now uſes 
will be determined and raiſed by words without any con- 
ſideration upon a bare imagination and intention only with- 
out any concluſion, covenant, or contract. For if one intends, 
=o about, or attempts, &c. he will loſe his land, although 

e does nothing, or concludes nothing. 

Alſo the King and other lords will loſe their wards, eſ- 
cheats, and other profits of their ſeigniories; for if the ſaid 
caſe before put of-a perpetual freehold ſhould be maintained, 
that no heir ſhall have but an eſtate for life, and that the in- 
heritance ſhall be in no body, what eſcheat, or ward, or 
heriot or other profit will accrue to the King or other lords ? 
and he ſaid, it was not the intent of him and the other Juſ- 
tices, to overthrow the tree of (6) uſes, but to lop the rotten 
and unprofitable boughs and branches dangerous to the eſtate 
of the commonwealth and mens afſurances, ſo that the reſt 
of the tree, which is profitable for the uſe of men, might the 
better proſper. And he ſaid, the reaſon why the (c) lord by 
eſcheat, or the lord of a villain ſhould not ſtand ſeiſed to an 
uſe, is, becauſe the title of the lord is by reaſon of his elder 
title, and that grows, either by reaſon of the ſeigniory of the 
Jand, or of the villain, which title is higher and elder than 
the uſe or confidence is, and therefore ſhould not be ſubject 
to it. And the reaſon why a diſſeiſor ſhould not ſtand ſeiſed 
to an uſe was, becauſe ceſluy que uſe had no remedy by the 
common law for any uſe, but his remedy was only in 
Chancery: and Wel the right of a freehold or inheritance 
could not be determined in Chancery, his title ſhould not be 
drawn into examination there; and for this reaſon a diſ- 
ſeiſor ſhall not be compelled in the Chancery to execute an 
eſtate to ceſtuy que uſe, but ce/iuy que uſe ſhall compel his 
feoffees in the court of Chancery to enter upon the diſſeiſor, 
or to recover the land againft him at the common law, 
and then the Chancery will compel the feoffees to execute 
the eſtate according to the uſe, and the Chancellor ought 
to direct uſes according to the rules of the common law. 
And he ſaid, before Richard the ſecond's time, no act of 
parliament or other record, nor no book, nor any writing 
made any mention of uſes of lands, having regard to the 
very words of the ſtatute. And therefore he ſaid, that (4) 
uſes in ſuch ſenſe as we now take them, were not at the 
com. law, but were invented in times of trouble for ſear, 
or in times of peace by fraud; but he ſaid, that confi- 
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dence was at the com. law, but not that which we now call uſe. 
Periam Ch. Baron held, uſes were at the com. law, but the 
L. Anderſon ſaid, uſes were neither by the com. law, nor by 
any ſtat. for he ſaid, uſes were but imaginations, and nothing x And. 318, 
in the conſideration of law, or for which the law hath given 339- 
any remedy, and that cue gue uſe had nothing in the land, 
tor if he came upon the land, he was by the law of the land a 
treſpaſſer to the feoffees. And afterwards the ſame Michael- 
mas term judgment was given for the defendant. And note 
reader, that in the argument of this caſe five things were re- 
ſolved by the Juſtices for law belides the ſaid principal matter 
in law. p 
1ſt, It was adjudged in this caſe, that when there is (a) te- () 1 Roll. 257. 
nant for life, the remainder in tail, the reverſion in fee, and 
the tenant for life enſeoffs him in the reverſion in fee, it is a 
forfeiture of his eſtate, and ſhall deveſt the eſtate- tail in re- 
mainder. (6) So if there be tenant in tail, the remainder in & Rell. 634. 
tail; and the tenant in tail enfeoffs him in the reverſion in 
fee, it is a diſcontinuance; and the difference was taken and 
agreed when the eſtate or privity is ſole or immediate, and 
when not, for which ſee (c) Littleton 141. 9 E. 4. 24. b. (<) Lit. ſeck. 62 5. 
F. N. B. 142. a. (4) 41 E. 3. 21. & 41 Aﬀl. 3. | 2 334+ b. 
2dly, That altho' the warranty of Chriſtopher was collateral, 1 Roll. 643. 
et in as much as it appears by computation of time, that the Kl. 42. 4. 
eldeſt ſon of C. Chudleigh was within age, and at the time of (9) 32 — 
the death of the eldeſt ſon the youngeſt was alſo within age; Br. Entry con- 
and although the youngeſt ſon could not enter before the gcable 82. 
warranty deſcended upon him to defeat the warranty, and that 8 * 
he could not take advantage of the nonage of his brother, and Br. Surrender 
although he did not enter in convenient time after his full 86. 1 Roll's 857, 
age; yet this collateral warranty ſhould not bind him, and as ©* Lit. 335. 4. 
to that the caſe in effect is ſuch; A. hath iſſue B. and C. in- 
fants within age, a leaſe is made to A. for life, the remainder 
to B. in tail, the remainder to C. in tail, A. tenant for life is 
diſſeiſed, and afterwards releaſes to the diſſeiſor with warranty 
and dies, and it deſcends upon B. being within age, afterwards 
B. dies being within age, C. being then his brother and heir 
and within age, upon whom the ſaid warranty deſcends, and 
afterwards C. comes to full age, and 3 years after his full age co. Lit. 380. 
enters, his entry is lawful. For it was reſolved, that if the 4. b. 
entry of an infant be lawful, and he may enter in the life- man hy 
time of his anceſtor, and doth not enter, the warranty ſhall Co. Lit. 380. 
not bind in ſuch caſe ; a fortior; when the warranty deſcends *- b. 
upon him, his entry being lawful, and no lacheſs to be ea 6 a. 
attributed to him; but if his entry was not lawful, ſo that 
he was put to his action, there the warranty ſhall bind; 
and the ſame Jaw ſhall be in the caſe of a feme-covert 
when ſhe is put to her action. And if a warranty doth 
deſcend upon an infant, he may enter when he will at his 
T 4 full 
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(a) 4 Co. 24. a. 


Cr. Eliz. 699. 
Co. Lit. 58. b. 
1 Roll. 499. 
Moor 112, 
236, 237. 
Poph. 71. 
Owen 29, 28. 
(5) Cr. Eliz. 
699. 

& Co. 24. a. 

1 Roll. 503. 
Moor 112, 
236, 237. 

3 Bulſtr. 215. 
Poph. 71. 


c) Br. Eſtate 50. 


ob. 322. 
10 Co. 98. . 
Plow. 556. b. 


3 
(4) 1 Roll. $27. 


Co. Lit 26. b. 
Poph. 75. 
1 And, 310. 
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full age, and need not enter haſtily, or in convenient time 
after his full age, but let him take care that he doth not ſuffer 
a deſcent after his full age before his entry, for then the war- 
ranty will bind him ; ſor which matter ſce 33 H. 8. Br. War- 
Ay 3 H. 7.9. 35 Hl. 6. 63. 18 E. 3. 3. 18 E. 4.13. 
Br. Warr. 54 28 Aſſ. 28. | 

3dly, If a diſſeiſor or other, who hath a defeaſible title in 
a manor, grants a (a) voluntary eſtate by copy, as if a copy- 
hold eſtate be forſeited to him; or if a copyholder dies with- 
out heir, and he grants thoſe lands again by copy, thoſe grants 
ſhall not bind him who hath right aſter he hath recontinued 
the mauor ; but ſuch (5) admittances which a difſeifor makes 
to copyholders of the manor, theſe are good, for theſe are in a 
— judicial acts and ſhall bind the diſſeiſee. 17 Eliz. 

3 ET 343. 

Uthiy, That an (c) eſtate made to one and his heirs during 
the life of J. S. is but an eſtate for life, upon which a re- 
mainder may depend by the common law, as appears by the 
books of 11 H. 4. 42. a. 39 (32) E. 3. 25. b. 7 H. 4. 46. a. 
8 H. 4. 14. b. 8 Eliz. Dyer 253. a. 17 E. 3. 48. b 
Sthly, I hat an (4) eſtate made to one and his heirs on the 
body of Jane 8. begotten, is an eſtate tail and no ſee- ſimple 
againſt the opinion of Aſcough, 20 H. 6. fo. 36. b. For all 
theſe points were adjudged in this caſe, as it may appear by the 
(peruſal and) conſideration of the caſe. 


CruDLEIGH's Caſe. 


[For the points ſupra ſee Skinner 28, 317.] 


[See 2 Blackſt. Com. 137, 271, 327, 332, 338, 339, 363. 
4 Black. Com. 427, 429, 430. See alſo Caſes temp. Ld. Hard. 
B. R. 91, to 97. and 1 Wilſon. 274. 2 Wilſon. 336.and 1 Ld, 
Raym. 160, 290, 291. 2 Ld. Raym. 799, 854, 876.] 
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ANNE MayYowe's Caſe. 


Hil. 35 Eliz. Rot. 498. in B. R, 


EORGE Maſon and Francis Eſterley were attached by 

the writ of the lady the Queen of ſecond deliverance, 

to anſwer John Kettle of a plea, wherefore they took the 
cattle of the ſaid John, and them unjuſtly detained againſt 
gages and pledges, &c. And whereupon the faid John Ket- 
tle, by Edward Willan his attorney, complains, that the ſaid 
George and Francis on the 18th day of June in the 33d yearof 
the reign of the lady Elizabeth now Queen of England, &c. at 
Sutton Atthone in the county aforeſaid, in a certain place there 
called Abraham's Land, took the cattle, that is to ſay, 7 cows 
and x bull of him the ſaid John, and them unjuſtly detained 
againſt gages and pledges, until, &c. Whereupon the ſaid 
John Kettle ſaith, that he is injured, and hath damage to the 
value of 30 l. and therefore he bringeth ſuit, &c. And the 
aforeſaid George Maſon and Francis Eſterley, by Michael 
Lowe their attorney, come and defend the force and injury 
when, &c. And as the bailiffs of Anne Mayowe widow, do 
well acknowledge the taking of the cattle aforeſaid, in the place 
aforeſaid, in which, &c. and juſtly, &c. becauſe they ſay, that 
the aforeſaid place, in which it 1s ſuppoſed the taking of the 
.cattle aforeſaid to have been done, doth contain, and at the 
time of the taking aforeſaid, above ſuppoſed to be done, did 
contain in itſelf by eſtimation 8 acres of paſture, with the ap- 
purtenances, in Sutton Atthone aforeſaid, and that long be- 
fore the aforeſaid time when, &c. one Dioniſe Mayowe, Gene, 


was ſeiſed of the aforeſaid place in which, &c. (amongſt other 
things,) in his demeſne as of fee, and being ſo ſeiſed there- 
of, the ſame Dioniſe afterwards, and before the ſaid time 
of the taking aforeſaid, above ſuppoſed to be done, that is to 
ſay, on the zd day of May in the 19th year of the reign of 
the ſaid lady the now Queen, at Sutton Atthone aforeſaid, 


by 
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Grant of ent, by his certain writing ſealed with his ſeal, and now brought 
-b into the court of the ſaid lady the now Queen, bearing date 
the ſame day and year, gave and granted to the aforeſaid Anne, 
by the name of Anne Maxey of Chigwell in the county of 
Eſſex, a certain annuity or yearly rent of 20 pounds of lawful 
money of England, iſſuing out of the aforeſaid place in which, 
&c. (amongſt other things) by the names of all the lands and 
tenements of him the ſaid Dioniſe, in Sutton Atthone afore. 
ſaid, and in Wilmington in the aforeſaid county of Kent; to 
have and perceive the aforeſaid annuity or yearly rent aforeſaid 
of 20 pounds aforeſaid, to the aforeſaid Anne and her aſ- 
ſigns, for the term of the natural life of her the ſaid Anne, at 
the feaſts of the Bleſſed Lady Mary the Virgin, and St. Mi- 
chael the Archangel, by equal portions yearly to be received, 
And if it ſhould happen that the aforeſaid yearly rent or an- 
nuity of 20 pounds, at any feaſt of payment in which as afore- 
ſaid the ſame ought to be paid, within 40 days after any feaſt 
of the ſaid feaſts, in part or in the whole ſhould be behind 
and not paid, that then it ſhould be lawful to the aforeſaid 
Anne, or her aſſigns, into the tenements aforeſaid, with the 
appurtenances, to enter and diſtrain, and the diſtreſſes there 
found or taken, to carry, lead, and drive away, and to keep 
in her power, until of the whole aforeſaid yearly rent or an- 
nuity, together with all the arrearages thereof, if any ſhould 
be due to her, ſhe ſhould be fully ſatisfied and paid, as by the 
ſaid writing, (amongſt other things) more fully appeareth. 
By virtue of which faid gift and grant the ſaid Anne was 
ſeiſed of the annuity or yearly rent aforeſaid in her demeſne 
as of freehold, for the term of her life; and being ſo ſeiſed 
thereof, the ſaid Anne afterwards, and before the time when, 
&c. at Sutton Atthone aforeſaid, took for her huſband the a- 
foreſaid Dioniſe, and afterwards, and before the time when 
it is ſuppoſedthe taking aforeſaid of the cattle aforeſaid to be 
done, that is to ſay, on the 20th day of March in the 29th 
ear of the reign of the ſaid lady the now Queen, the afore- 
or Dioniſe at Sutton Atthone aforeſaid died, and the afore- 
ſaid Anne him over-lived, and was ſeiſed of the annuity or 
yearly rent aforeſaid in her demeſne as of freehold for 
the term of her life. And becauſe 20 pounds of the an- 
nuity or yearly rent aforeſaid, for one whole year ended at 
the feaſt of St. Michael the Archangel in the 29th year 
of the reign of the ſaid lady the now Queen, and within 
the ſpace of 40 days then next following, were not paid to 
the ſaid Anne, but were in arrear ; the ſaid George Maſon 
and Francis, as bailiffs of the ſaid Anne, do well acknow- 
ledge the taking of the cattle aforefaid, in the aforeſ. place 
in which, &c. and juſtly, &c. as in parcel of the tenements 
aforeſaid, 
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aforeſaid with the appurtenances, charged and bound, to the 
diſtreſs of the ſaid Anne, in form aforeſaid. And this they 
are ready to aver: whereupon they pray judgment and a re- 
turn of the cattle aforeſaid, together with their damages, 
coſts, and charges, by them about their ſuit in this behalf 
laid out, to be adjudged unto them, &c. And the aforeſ. 
John Kettle ſaith, that the aforeſ. George Maſon, and Francis 
Eſterley, by any thing before alledged, ought not to acknow- 
ledge the taking of the cattle aforeſaid in the aforeſaid place, 
in which, to be juſt ; becauſe he faith, that long before the a- 
foreſaid time of taking the aforeſaid cattle done, and long 
before the grant of the aforeſaid annuity or yearly rent of 20 
pounds; and long before the ſaid Dioniſe Mayowe had any 
thing of and in the aforeſaid 8 acres of paſture, with their ap- 
purtenances (amongſt other things) one Thomas Mayowe was 
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thereof ſeiſed in his demeſne as of fee ; and being ſo thereof - 


ſciſed, the ſaid Thomas Mayowe before the time of the taking 
of the cattle aforeſaid, and long before the grant of the afore- 
ſaid annuity, that is to ſay, on the 15th day of January in the 
19th year of the reign of the lady the now Queen, at Sutton 
Atthone aforeſaid, enfeoffed one Thomas Scot of Sutton 
Atthone aforeſaid, Gent. and John Fremling of Dartford in 
the ſaid county, baker, of the ſaid 8 acres of paſture, with the 
appurtenances, in which, &c. (amongſt other things) by the 
name of all thoſe his two manors of Sawters and Sawley, with 
the barns, ſtables, dove-houſes, and all other houſes and build- 
ings to the ſaid manors belonging, orchards, and gardens, with 
the appurtenances, ſituate, lying, and being in Sutton Atthone 
aforeſaid, then in the tenure and occupation of the ſaid Tho- 
mas Mayowe, and alfo by the name of all other his houſes and 
buildings, lands, and tenements, meadows, paſtures, woods, 
and underwoods, rents, and reverſions whatſoever, ſituate, 
lying, and being within the towns, pariſhes, and fields of 
Sutton Atthone aforeſaid, Wilmington, and Dartford, or 
elſewhere, in the aforeſaid county of Kent, and alſo of 
the reverſion and remainder of all and ſingular the pre- 
miſes, rents, and yearly profits whatſoever, reſerved upon what- 
ſoever demiſes and grants of the premiſes, or of any parcel 
thereof before then made: to have and to hold the afore- 
ſaid manors, and other the premiſes, with the appurte- 
nances, whereof, &c. to the aforeſ. Tho. Scott, and John Frem- 
ling, their heirs, and aſſigns for ever, to the only uſe and be- 
hoof of the aforeſ. Dion. Mayowe, ſon and heir apparent of 
the ſaid Tho. Mayowe, his heirs, and aſſigns for ever, of the 
chief lords of the fee, by the ſervices thereof before due, 
and of right accuſtomed, upon the conditions following, that 


is to ſay, that the aforeſaid Dioniſe Mayowe, or his heirs _ 


ſhould 
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ſhould pay or cauſe to be paid to Petronille Martin of Mylton 
in the aforeſ. county of Kent widow, the yearly rent of 101. 
for the term of the life of her the ſaid Petronille ; which ſaid 
yearly rent of 101. the aforeſ. Tho. Mayowe, to the aforeſ. Pe- 
tronille before had granted, for and in conſideration of a mar- 
riage to be had and ſolemnized between the aforeſaid Tho. 
Mayowe and the aforeſ. Petronille, after the death of the a- 
foreſ. Tho. Mayowe; and upon condition, that if the aforef. 
Tho. Mayowe, at any time during the natural life of him the 
ſaid Tho. Mayowe ſhould pay or cauſe to be paid to the aforeſ. 
Tho. Scott and John Fremling, or to either of them, or to the 
heirs of the longer liver of them, 10s. of good and lawful mo- 
ney of England, that then the feoffm. aforeſ. ſhould be void, 
and of no force in law : and that then it ſhould be lawful to 
the aforeſ. Tho. Mayowe to re-enter into the aforeſaid two 
manors, and all the premiſes, with the appurtenances, where- 
of, &c. and the fame to have again in his former eſtate and 
condition, any act, thing, cauſe, or matter whatſoever to the 
contrary thereof notwithſtanding. By virtue of which ſaid 
feoffment, and by force of a certain act, in the parliament of 
the lord Henry the 8th, late King of England, made and 
held at Weſtm. in the county of Middleſex, the 4th day of 
February in the 27th year of his reign, of transferring uſes 
into poſſeſſion ; the ſaid Dioniſe Mayowe was ſeiſed of the a- 
forel. 8 acres of paſture, with the appurtenances, in which, 
&c. in his demeſne as of fee, upon the conditions aforeſ. And 
being ſo ſeiſed thereof, the ſaid Dioniſe, before the aforeſ. 
time of taking the cattle aforeſ. that is to ſay, on the Zoth 
day of May in the 19th year of the reign of the ſaid lady 
the now Q. aboveſaid, at Sutton Atthone aforeſaid, by 
his writing ſealed with his ſeal, bearing date the ſame day 
and year, ou and granted to the aforeſ. Anne, by the name 
of Anne Maxey of Chigwell in the county of Eſſex, the an- 
nuity or yearly rent aforeſ. of 201. iſſuing out of the aforeſ. 
place, in which, &c. (amongſt other things) in manner 
and form, as the aforeſ. George Maſon and Francis Eſterley 
above in their conuſance aforeſaid have alledged ; and the 
ſaid Anne afterwards, and before the aforeſ. time, when, 
&c. at Sutton Atthone aforeſ. took for her huſband the ſaid Dio- 
niſe, and afterwards; and before the ſaid time of the taking of 
the cattle aforeſ. that is to ſay, on the 3oth day of January in 
the 24th year of the reign of the ſaid lady the now Q. the a- 
foreſ. Tho. Mayowe at Sutton Atthone aforef, payed to the a- 
foreſ. Tho. Scot and John Fremling the ſaid 108. of good and 
lawful money of England, in the condition of the feoffm. aforeſ. 
above mentioned, in full ſatisfaction and performance of the 
condition aforeſ. by which the ſaid Tho. Mayowe afterwards, 
and before the aforeſaid time of the taking of the cattle aforeſ. 
into the aforeſ. 8 acres of paſture, with the appurt. in which, 
&c. (amongſt other things,) entered and was thereof ſeiſed, that 
is to ſay, in his demeſne as of fee, and being ſo ſeiſed thereof, 
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the faid Tho. Mayowe, before the ſaid time, when, &c. that 


is to ſay, on the 3d day of May; in the 24th year of the reign 
of the ſaid lady the now Q abovelaid, at Sutton Atthone aforeſ. 
by his certain writing ſealed with his ſeal, and now brought 


into the court of the ſaid lady the Q here, bearing date the 


ſame day ahd year, enfeoffed one Tho. Walter (amongſt other 
things) of the aforeſ. 8 acres of paſture, with the appurtenan- 
ces, in which, &c. by the name of Abraham's Land, containing 
by eſtimation 9 acres, more or leſs, lying in Sutton Atthone 
aforeſaid : to have and to hold the ſame cloſe called Abraham's 
Land, with the appurtenances, (amongſt other things) to the 
aforeſ. Tho. Walter, his heirs and aſſigns, to the only proper 
uſe and behoof of the ſaid Tho. Walter, his heirs and aſſigns 
for ever, as by the ſaid writing (amongſt other things) more 
fully appeareth : by virtue of which faid feoffment the ſaid Tho. 
Walter was ſelſed of the aforeſaid eloſe, with the appurtenan- 
ces, in which, &c- in his demeſne as of fee, and being ſo ſeiſed 
thereof, the aforeſaid Dioniſe Mayowe afterwards, and before 
the aforeſaid time of the taking of the cattle aforeſ. that is to 
ſay, on the 20th day of March in the 29th year of the reign 
of the lady the now Q. at Sutton Atthone aforeſ. died, as the 
aforeſ, George Maſon and Francis Eſterley above in.pleading 
have alledged; after whoſe death, and before the aforeſ. time 
of the taking of the cattle aforeſaid, that is to ſay, on the 29th 


day of September in the 32d year of the reign of the ſaid lady 


the now Q. the aforeſ. Tho. Walter, at Sutton Atthone, afore- 
ſaid, demiſed and to farm let to the aforeſaid John Kettle the 
aforeſaid cloſe, with the appurtenances, in which, &c. (amongſt 
other things) to have and to hold to the aforeſaid John Kettle 
and his aſſigns, from the aforeſaid 29th day of September, 
in the 32d year aboveſaid, unto the end and term of one whole 
year then next, following, and fully to be complete and ended; 
by virtue of which ſaid demiſe, the aforeſaid John Kettle af- 
terwards, and before the aforeſaid time, when, &c. that is to 
ſay, on the 3oth day of September, in the 32d year aforeſaid, 
entered into the cloſe aforeſaid, in which, &c. and was thereof 
poſſeſſed; and being ſo poſſeſſed thereof, the ſame John Kettle 
afterwards, and before the aforeſaid time, when, &c. that is to 
ſay, on the 17th day of June in the 33d year of the reign of the 
ſaid lady the now Q. put his cattle aforeſaid, into the aforeſ. 
cloſe, to depaſture the graſs there growing, as it was lawful for 
him to do, which faid cattle were in the aforeſaid place, &c. 
depaſturing the graſs there lately growing, until the aforefaid 
George Maſon, and Francis Eſterley, the aforeſaid cattle at 
the aforeſaid time when, &c. took and unjuſtly de- 
tained in manner and form, as the aforeſaid John Kettle 
above againſt them complaineth. And this he is ready to 
veriſie: wherefore in as much as the ſaid George and Francis 
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have above acknowledged the taking of the cattle aforeſaid, the 
ſaid John Kettle prays judgment, and his damages aforeſaid, 
for the occaſion of the taking, and unjuſtly detaining of the 
ſaid cattle, to be adjudged to him, &c. And the aforeſaid 
George Maſon and Francis Eſterley ſay, that well and true it 
is, that before the aforeſaid time of the taking of the cattle 
aforeſaid, above ſuppoſed to be done, and before the ſaid grant 
of the aforeſaid annuity of 20l. and before the ſaid Dioniſe had 
any thing of and in the aforeſaid 8 acres of paſture, with the 
appurtenances, in which, &c. the aforeſ. T. Mayowe, in the bar 
aforeſaid to the conuſance aſoreſaid named, was ſeiſed of the 
aforeſaid 8 acres of paſture, with the appurtenances, in his de- 
meine as of fee; and being ſo ſeiſed thereof, that the ſaid Tho- 
mas on the aforeſaid 15th day of January, in the 19th year 
aforeſaid, enfeoffed the faid 'Tho. Scot and John Fremling, in 
the bar named, of the ſaid 8 acres of paſture, with the appur- 
tenances, to have to them and their aſſigns for ever, to the uſe 
of the ſaid Dioniſe, his heirs and aſſigns for ever, upon the con- 
ditions aforeſaid, in the bar above in this part ſpecified ; and 
that by virtue of the ſame feoffment, and by force of the afore- 
ſaid ſtatute, the ſaid Dioniſe was ſeiſed of the aforeſaid 8 acres 
of paſture, with the appurtenances,in which, &c. (amongſt other 
things) in his demeſne as of fee, in manner and form, as the 
aſoteſaid John Kettle, in the bar aforeſaid to the conuſance 
aforeſaid, above in pleading hath alledged. And the ſaid Geo. 
and Francis, the now defendants further ſay, that the aforeſaid 
Dioniſe before the aforeſ. time of the taking of the cattle aſoreſ. 
above ſuppoſed to be done, that is to ſay, on the aforeſ. zoth 
day of May in the gth year aforeſaid, by his writing aforeſaid, 
gave and granted to the aforeſaid Anne the aforeſaid annuity 
or yearly rent of 20l. iſſuing out of the aforeſ.place,in which,&c. 
(amongſt other things) in manner and form as the aforef. John 
Kettle, in the bar aforeſaid to the conuſance aſoreſ. above in 
pleading hath alledged ; to have and to receive the annuity or 
yearly rent aforeſaid of 201. to the aforeſ. Anne and her aſſigns, 
for the term of the natural life of the ſaid Anne, at the feaſts 
aforeſ, above in this behalf ſpecified, by equal portions to be 
yearly received, with the aforeſ. clauſe of diſtreſs in that writ- 
ing contained, in the conuſance above in this behalf ſpecified; 
and the faid George and Francis Eſterley, alſo in tact fay, 
that the aforeſaid "Thomas Mayowe the aforeſaid grant of the 
rent aforeſaid, and the eſtate of the ſaid Anne, in the ſaid 
rent then and there, that is to ſay, the aforeſaid oth day of 
May, in the 19th year aboveſaid, at Sutton Atthone aforel. by 
the name of Tho. Mayowe of Sutton Atthone, in the county of 
Kent, Gent. by his writing ſealed with the ſeal of him the ſaid 
Tho. and now brought here into the court of the ſaid lady 
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the now Queen, bearing date the ſame day and year, to the afore- 
ſaid Anne, by the name of Anne Maxey of Chigwell in the Coun- 
ty of Eſſex, ratified and confirmed, as by the ſaid writing (amongſt 
other things) more fully appeareth; by reaſon whereof the ſaid 
Anne was ſeaſed of the annuity or yearly rent aforeſaid in her de- 
meſne as of freehold, for the term of her lite; and being fo ſeiſed 
thereof, the ſaid Anne afterwards, and before the aforeſaid time, 
when, &c. at Sutton Atthone aforeſaid, took for her huſband the 
aboveſaid Dioniſe ; and afterwards, and before the aforeſaid time 
when it is ſuppoſed the taking of the cattel aforeſaid to be done, 
that is to ſay, on the aforeſaid 2oth day of March in the 29th year 
of the reign of the ſaid lady the now Queen aforeſaid, the afore- 
ſaid Dioniſe, at Sutton Atthohe aforeſaid died; and the aforeſaid 
Anne him overlived, and was and yet is ſeiſed of the aforeſaid an- 
nuity or yearly rent of 20l. in her demeſne as of freehold, for the 
term of her life; and becauſe 2ol. of the annuity or yearly rent 
aforeſaid, by a whole year ended at the feaſt of St. Michael the 
Archangel, in the 29th year of the reign of the ſaid lady the now 
Q aforeſaid, and within the ſpace of 40 days then next following, 
were not paid to the ſaid Anne, but were behind, the aforeſaid 
George Maſon, and Francis Eſterley, as bailiffs of the ſaid Anne, 
do acknowledge the taking of the cattle aforeſaid, in the aforeſaid 
place, in which, &c. and juſtly, &c. as in parcel of the tenemeats 
aforeſaid with the appurtenances, to the diſtreſs of the ſaid Anne, 
in form aforeſaid charged and bound: and this they are ready to 
vecifie, Whereupon as before they pray judgement, and a return 
of the cattle aforeſaid, with their damages, coſts, and expences by 
them about their ſuit in this behalf laid out, according to the form 
of the ſtatute in ſuch caſe made and provided, to be adjudged unto 
them, &c. And upon this the aforelaid John Kettle prayeth that 
the writing of confirmation of the annuity aforeſaid be inrolled in 
theſe words, &c. and it is inrolled in this form as followeth. ſſ. To 
all Chriſtian people to whom this preſent writing ſhall come, Th. 
Mayowe of Sutton Atthone aforeſaid, in the county of Kent, gent. 
and Dioniſe Mayowe, ſon and heir apparent of the ſaid Thomas 
Mayowe, of Bernard's Inn, in the county of Middleſex, gent. 
greeting in our Lord God everlaſting. Know ye, that we the afore- 
ſaid Thomas and Lioniſe have given, granted, and by this our pre- 
ſent writing confirmed to Anne Maxey of Chigwell, in the county 
of Eſſex, for and in conſideration of a certain marriage to be had 
and ſolemniſed between the aforeſaid Dioniſe Mayowe and Anne 
Maxey aforeſaid, one yearly rent or annuity of 20l. of good and 
lawful money of Engl. of all our or either of our lands and tenem. 
in Sutton Atthone aforeſ. and Wilmington in the county of Kent 
aforeſ. to have, hold and receive the ſaid yearly rent or annuity of 
twenty pounds aforeſaid, of the aforeſaid lands and tenements 
with their appurtenances, to the aforeſaid Anne and her aſſigns, for 
the term of tac life of the aforeſaid Anne, at the feaſts of the 
annun- 
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Annunciation of the bleſſed Mary the Virgin, and St. Michacl 
the Archangel, by equal portions yearly to be received; and if 
it happen the aforeſ. yearly rent, or annuity of 20l. at any feaſt 
of payment, in which it is ſaid it ought to be paid, within 40 
days after any of the aforeſaid feaſts, in part or in all, to be be- 
hind and unpaid, that then it may and ſhall be lawful to the 
aforeſaid Anne and her aſſigns into the aforeſaid lands and te- 
nements to enter and diſtrein, and the diſtreſſes there found 
or taken, to carry, lead, drive away, and them to keep, in their 
power, until of the aforeſaid yearly rent or annuity, together 
with all the arrearages thereof, if any were, to them it be ſa- 
tisfied and paid, of which faid yearly rent or annuity we have 
put the aforeſ. Anne Maxey in full poſſeſſion and ſeiſin, by the 
payment of one penny of lawful money of England, &c. In 
witneſs whereof we the aforeſaid Thomas Mayowe and Dioniſe 
Mayowe, to this our preſent writing our hands and ſeals have 
put; dated the 3oth day of May, in the 19th year of the reign 
of our lady Elizabeth, by the Grace of God of England, France 
and Irelnd, Queen, Defender of the Faith, &c. Which being 
read and heard, the ſaid John Kettle ſaith, that the plea afore- 
ſaid, by the aforeſaid George and Francis above to the bar of 
the ſaid John Kettle aforeſaid, to the conuſance aforefaid in 
manner and form aforeſaid above pleaded, and the matter in 
the ſame contained is not ſufficient in law juſtly to acknow- 
ledge the taking of the cattle aforeſaid, in the place aforeſaid, 
in which, &c. to which the ſaid John Kettle needeth not, or by 
the law of the land is any ways bound to anſwer; wherefore 
for want of a ſuſſicient plea in this behalf, the ſame John as 
before prays judgment, and his damages aforeſaid by the oc- 
caſton aforeſaid, to be to him adjudged, &c. And the aſoreſ. 
George Maſon and Francis Efterley ſay, that the plea aſotf. 
by them the ſaid George and Francis above unto the bar of the 
aforef. Jo. Kettle aforeſ. to the conuſance aforeſ. in manner 
and form aforeſ. above pleaded, and the matter in the ſame 
contained, is good and ſufhcient in law, juſtly to acknowledge 
the taking of the cattle aforef. in the aforeſ place in which,&c. 
which plea, and the matter therein contained, the ſaid George 
and Francis are ready to veriſie and prove, as the court, &c. 
And becauſe the aforeſ. J. Kettle to that plea doth not anſwer, 
nor the ſame as yet any ways denieth, the ſaid George and 
Francis as before pray judgment and return of the cattle afore- 
ſaid, together with their damages, according to the form of 
the ſtatute in ſuch caſe lately made and provided, to them to 
be adjudged. And becauſe the court of the lady the Queen 
here, of their judgment of and upon the premiſes to be given 
is not "= adviſed, day is given to the parties aforeſaid, 
before the lady the Queen here until from the day of Eaſt. in 
15 days, whereſoever, &c. to hear their judg. of and upon the 
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premiſes, becauſe the court of the lady the Queen here thereof 
are not yet, & e. At which day, before the lady the Q. at Weſtm. 
come the parties aforeſaid, by their attornies aforeſaid ; and be- 
cauſe the court of the lady the now Q. here of giving their 
judgment of and upon the premiſes are not yet adviſed, further 
day is given to the parties aforeſ. before the lady the Q on the 


morrow of the Holy Trinity, whereſoever, &c. to hear their Trinit. 


judgment of and upon the premiſes, becauſe the court of the 
Jady the Q. here thereof are not yet, &c. At which day before 
the lady the Q. at Wettm. come the parties aſoreſ. by their 
attornies aforeſaid; and becauſe the court of the lady the now 
A. here of giving their judgment of and upon the premiſes are 
not yet adviſed, further day is given to the parties aforeſ. be- 
fore the lady the Q. in 8 days of St. Michael, whereſoever, &c. 
to hear their judgment of and upon the premiſes, becauſe the 
court of the lady the Q. here thereof are not yet, &c. before 
which day the plea aforeſaid was adjourned by the writ of the 


ſaid lady the Queen of Common Adjournment, before the lady _ 
the Q. until from the day of St. Michael in one month, at the Mich. 


town of St. Alban in the county of Hertford; at which day 
the plea aforeſaid was further adjourned by another writ of 
the lady the Q. of Common Adjournment, before the ſaid lady 
the Q. until the morrow of All Souls, at the town of St. Alban 
aforeſaid; at which day, before the lady the Q. at the town of 
St. Alban aforeſaid, come as well the ſaid John Kettle by his 
attorney aforeſaid, as the aforeſaid George Maſon and Francis 
Eſterley, in their proper perſons; and becauſe the court of the 
ſaid lady the Q, that now is, here of giving their judgment of 
and upon the premiſes are not yet adviſed, day ſurther is given 
to the parties aforeſaid, before the lady the Q in 8 days of St. 


Hilary, whereſoever, &c. to hear their judgment of and upon Hil, 36, 


the premiſes, becauſe the court of the lady the Q here there- 
of are not yet, &c. before which day the plea atoreſaid was 
further adjourned, by another writ of the lady the Q. of Com- 
mon Adjournment, before the lady the Q. at Welt. aforeſ. at 
the aforeſ. 8 days of St. Hilary; at which day before the lady 


the Q at Weſtm. came as well the aforeſ John Kettle, by his 


attorney aforeſ as the aforeſaid George Maſon and Francis 
Eſterley, in their proper perſons; and becauſe the court of the 
ſaid lady the now Queen here of giving their judgment of and 
upon the premiſes are not yet adviſed, day further is given to 


the parties aforeſ. before the lady the Q from the day of Eaſter Paſc. 


in 15 days whereſoever, &c. to hear their judgment of and up- 
on the premiſes, becauſe the court of the lady the Q. here there- 
of are not yet, & c. At which day, before the lady the Queen 
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at Weſtminſter, cometh as well the aforeſaid John Kettle, by 
his attorney aforeſaid, as the aforeſaid George Maſon and Fran, 
Eſterly in their proper perſons. And upon this, all and ſin- 
gular the premiſes, by the court of the fard lady the Q. that 
now is here, being ſeen, and mature deliberation thereof be- 
ing had, becauſe it ſeemeth to the court of the lady the now 
Q. here, that the plea aforeſaid, by the aforeſaid George and 
Francis, to the bar of the aforeſaid John Kettle aforeſaid, to the 
conuſance aforeſaid, in manner and form aforeſaid above plead- 
ed, and the matter in the ſame contained is good and ſufficient 
in law; thereſore it is confidered, that the ſaid John Kettle 
take nothing by his writ aforeſaid, and that he and his pledges 
of proſecuting be in mercy for his falfe clamour thereof, and 
the aforeſ. George Maſon and Francis Eſterly may go without 
day and have a return of their cattle aforef. to be holden by them 
irreplegiable for ever. And further according to the form of 
the ſtatute in ſuch caſe lately made and provided, it is conſi- 
dered, that the aforeſaid George Maſon and Fran. Eſterly, re- 
cover againſt the aforeſaid John Kettle, their damages which 
they have ſuſtained as well by occaſion of the premiſes, as for 
their coſts and charges by them laid out about their ſuit in this 
behalf. But becauſe it is unknown to the ſaid court of the ſaid 
lady the now Q. here, what damages the ſaid George and 
Francis in this behalf have ſuſtained: it 1s commanded to the 
ſheriff, that by the oath of good and lawful men of his bailyw. 
he diligently enquire what damages the aforeſaid George and 
Francis have ſuſtained, as well by occaſion of the premiſes, as 
for their coſts and charges by them laid out about their ſuit in 
this behalf, and the inquiſition, which, &c. to the lady the Q. 
on the morrow of the Holy Trinity, whereſoever, &c. under the 
ſeal, &c. and the ſeals, &c. he ſend together with the writ of 
the ſaid lady the Q. thereof to him directed. The ſame day is 
given to the ſaid George and Francis, &c. At which day be- 
fore the lady the Q. at Weſtm, come the aforeſaid Geo. and 
Franc. in their proper perſons; and the ſheriff, that is to ſay, 
Michael Sands Eſq. at that day certified that the cattle afore- 
ſaid, before the receiving of the writ aforeſaid, were eſloined to 
places to the ſaid ſheriff unknown, by the within named John 
Kettle, ſo that thoſe cattle to the aforeſaid George and Frances 
Eſterly he cannot return irreplegiable, as to the ſaid ſheriff by 
the writ aforeſaid it was commanded; and further the ſaid 
ſheriff certified a certain inquiſition taken before him on the 
8th day of June, in the 36th year aforeſ. at Deptford Strand, 
in the county aforeſ. by the oath of 12 honeſt and lawful men 
of his bailyw. by which it is found, that the aforeſ G. Maſon 
and Franc. have ſuſtained damages by the occaſion of the pre- 
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miſes, beſides their coſts and charges, by them laid out about 
their ſuit in this behalf to 408. and ſor their coſts and charges 
tot wo pence; therefore it is conſidered, that the aforeſ. George 
Maſon and Francis Eſterley recover againſt the aſoreſaid John 
Kettle their damages aforeſaid, by the inquiſition aforeſaid, in 
form aforeſaid found, as allo gl. to them the ſaid George and 
Francis, for their coſts and charges aforeſaid, by the court of 
the lady the Queen here of encreaſe adjudged ; which ſaid da- 
mages in the whole do amount to 111. and 2d. And the aſoreſ. 
]. Kettle in mercy, &c. And further it is commanded to the 
ſheriff, that he take in withernam of the cattle of the ſaid ]. 
Kettle in his bailiwick, to the value of the cattle aforeſaid, 
which to the aforeſaid George and Francis were adjudged, 
and cauſe them to be delivered to the aforeſaid George and 
Francis, to be kept by them, until the cattle of them the faid 


George and Francis, in the ſaid court before adjudged can bg 
delivered, &c. 
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Part 1. 


ANNE MAYOWE:'s Caſe, 
Hil. 35 Eliz. 


N a replevin between John Kettle plaintiff, aud George 
Maſon and Francis Eſterley, defendants, which began Hi}. 

35. Eliz. Rot. 498 the caſe was ſuch ; Tho. Mayowe was ſeiſ- 
ed in fee of the manors of Saipters and Hawley in Sutton At- 
thone in the county ot Kent, and Ong ſo ſeiſed by deed in- 
dented did enſeoff Tho. Scot and John Fremling in fee to the 
uſe of Dioniſe Mayowe, ſon and heir apparent of the ſaid Tho, 
Mayowe and his heirs, upon certain conditions, and afterwards, 
and before the conditions or any of them were broken, the 


ſaid Thomas and Dioniſe by their deed ſealed with their ſeal 


) Poph. 50. 
1 Co. 49. a. 


(3) Lit. ſect. 


518, 519, 522. 
Co. Lit. 298. 


bearing date 30 Maii 19 Eliz. granted to Anne Maxey a year- 
ly rent of 20l. iſſuing out of the ſaid manors for the term of 
her liſe with a clauſe of diſtreſs; and afterward the condition 
was broken, and Thomas Mayowe thereupon did enter upon 
the ſaid Dioniſe for breach of the condition, and afterwards 
the defcndants as bailiffs of the faid Anne Maxy diſtrained 
for the ſaid rent, &c. and the great queſtion in this caſe was, 
whether the poſſeſſion of the ſaid Thomas Mayowe after his en- 
try for the condition broken ſhould be charged with the faid 
rent. And it was objected by Godfrey and others of counſel 
with the plaintiff that his poſſeſſion ſhould not be charged for 
divers reaſons; firſt, when the father and the ſon join in the 
grant of the ſaid rent, it was the grant of the ſon, for he was 
the tertenant, and the ſaid grant enured (a) as the confirma- 
tion of the father, then it was ſaid that a confirmation cannot 
make any eſtate which is ſubject to a condition to be abſolute, 
and a confirmation cannot alter the quality of the eſtate, unleſs 
it enlarges the eſtate; and therefore Littleton (5) ſaith, if the 
difleifee confirm the eſtate of one diſſeiſor, it ſhall not alter the 


(c) 11 H.7.28.b, Eſtate of the diſſeiſors; and (c) 11 H. 7. 29. a. If the feoffor con- 
29. a. Co, Lit. firms the eſtate of the feoffee upon condition before the con- 


300. a. 301. a. 
Bio. Confirm, 
32. Cro. Car. 


478. 


dition broken, that ſhall not alter the eſtate of the feoffee 
to make that abſolute which was ſubject to a condition 
beſore 
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before; ſo it was faid in our caſe, the grant of the rent made 

by the feoffee upon condit, was ſubject to the condition, and 

then the confirmat. of the feoffor, and namely before any 

condition broken, cannot alter the quality of the eſtate of the 

rent, and make it abſolute. And the manner of pleading in 

the caſe aforeſaid was alſo urged, for the effect of the avowry 

was, that Dioniſe Mayowe was ſeiſed of the ſaid manors 

in fee, and by the dee aforeſaid granted the ſaid rent- charge 

to the ſaid Anne t ſupra, and the effect of the bar to the 

avowry was, that before Dioniſe had any thing in the faid 

manors, Tho. Mayowe was ſeiſed in fee, and enfeofted the 

ſaid Dioniſe upon condit. wut ſupra, and confeſſeth the ſaid 

grant of the rent- charge by Dioniſe, and after for the condi - 

tion broken Tho. entered; to which the advowant faid, that 

well and true it is that the ſaid feoffment was made upon 

condit. to Dion. and that he, 30 Mar anne 19 granted the ſaid 

rent-charge prout, &c. But (a) further he ſaid, that the ſaid () Co. Lit. 304. 
Tho. Mayowe predic?” conceſſion” redditus pred”, ac flatum ejuſa* Cor Lites 4-4 
Anne in cod redditu adtunc, ſcil' pred” 30 Mali anno 19, per Poph, 57. NO 
quodd* feript” ſuum ſigillo ſua frgillat' curiæg. hic prolat” geren 

dat iiſd' die & anno prefat' Anne ratificavit & confirmavit, 


Kc. The plaint. praycth that the ſaid grant of confirmat. 

of may be entered in hc verba, and ſo it was, by which it ap- 

n © pears that both, that is to ſay the feoffor and feoffee joined in 

Mn WW the grant vt ſupra, and upon that the parties demur. And it 

ds was ſaid, that by that it appears, that the avowant pleaded the 

ed deed by way of confirmat. ſo that in ſuppoſition of law the 

5, grant of the rent doth precede the confirmation, and then it is 

* all one whether it had been a day or a year after the grant, ; 

1d and then the caſe had been clear (as 'twas ſaid.) For (6) Little. 3 
ſel ton doubts the caſe of the diſſeiſor and diſſeiſee, if they both EN * 10 
or Join in a grant of a rent-charge, whether the diſſeiſee aſter his 

he re-entry ſhall avoid it, and yet there the entry of the diſſeiſee : 
as is lawful, and no eſtate ſubject to any condition. And (c) 11 9 
na- H 7. 28. b. was cited, where a rule is taken, that where I may 32. Cr. Car. 47. 
ꝛ0t avoid a thing by my entry, I may make it good by my con- 

te, firmation ; upon which they did imply, that if his entry be 

els not lawful at the time of the confirmation, (as in our caſe it 

he was not) the confirmation is nothing worth. 

he Againſt which it was argued by the Attorn. General and 

n- others; and as to the firſt reaſon they conceived there was a 

n- difference between the caſe at bar, and the caſes which were 

tee put; for when the eſtate of him to whom the confirmation 

_ is made, is upon an expreſs condition, there the confir- 

ore mation made to him cannot take away the condition, but 


if ſuch ſeoffee upon condition makes a feoftment over, 
ſo that his eſtate is only ſubject to a condition contain» 
ed in another conveyance, but no condition is expreſſed 
or annexed by his feoffor to his eſtate, there a confir- 
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(c) Br. Grant. 
735 80. 

(4) Co. Lit. 
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10 Co. 49. 
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mation of his eſtate which he hath by abſolute words ſhall ex- 
tinguiſh the condition which was annexed to the* eſtate of the 
firſt feoffee. And the attorney ſaid, that this difference is 
well proved by the caſe of Litt. and other books; for (a) if the 
leſſee for life grants a rent-charge in fee, this grant by the 
words of it is abſolute and a fee ſimple not determinable by 
any thing contained in the deed, but in reſpect of the eſtate 
of the grantor it is determinable by his death. And yet Litt. 
fol. 122. a. faith, and (6) 26 Af. pl. 38. and (c) 45 Aſſ. pl. 
13. agree it alſo, that if he in the reverſion confirms ſuch 
grant, the rent is good in fee, but without queſtion if the (4) 
determination of the rent had been expreſſed in the deed, the 
confirmation had not enlarged it, or made it abſolute. And 
therefore if leſſee for life had granted a rent to one and his 
heirs during the life of the leſſee for life and afterwards 
the leſſor had confirmed the rent to the grantee and 
his heirs, and the tenant for life died, the rent ſhould ceaſe, 
for the confirmation cannot enlarge that which is determin- 
able by expreſs condition or limitation, and that fully appears 
by Litt. Tit. Confirmation 124. So that this difference ap- 
pears plainly by Litt. for in his chapter of confirmation he 
puts both the caſes. 'The attorney further ſaid, that if a man 
be leſſee for life upon condition, and he grants a rent in fee, 
and the leſſor confirms it, and then the condition is broken, 
and the leſſor enters, yet the rent doth remain cauſa qua ſupra ; 


(% g Co. 140. a, and it ſeemed to him, that if the (e) feoffee upon condition 


142. a. 


Co. Lit. 277. b. 


Poph. 51. 


(Ff) Co. Lit. 
200 a. 


* Poph. 50. 
inch 31. 
Lit. ſect. 648. 


Co. Lit. 34 3. a. 


10 Co. 48. b. 
Hob, 7. 


makes a feoffment over abſolutely, and the firſt feoffor con- 
firms his eſtate, he ſhali hold it without any condition, be the 
confirmation made aſter or before the condition broken. 

So (/) feoffee upon condition grants a rent in fee, and the 
feoffor by another deed confirms it to him and his heirs, and 
after the condition 1s broken, and the feoffor enters for the con- 
dition broken, yet the rent remains, which was granted by 
Popham Chief Juſtice, & totam Curiam. And further he ſaid, 
it appears by Lit. that it is a (g) principle in law, that all land 
in fee - ſimple may be charged with a rent-charge one way or 
other; ſo in this caſe, when all thoſe who have intereſt in the 
land join in a gtant of a rent, ſo that the grant is made concur- 
rentibus his que in jure requiruntur, he conceiveth the grant 


(5) 5 Co. 81. b. is good: and therefore if the (/) patron and ordinary charge 


Co, Lit, 343. b. 
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. 2. Annui- 


ty 53. F. N. B. 


152. i. 

() Poph. go. 
7 Co. 14. a. 
Moor 325. Br, 
Congition 249. 


the glebe in time of vacation, it ſhall bind, becauſe no 
other hath intereſt thercin during the vacation but they only, 
and he relied much upon the book in 11 H. 7. 21. a. (i) 
Eriche's caſe, which in effect was, that tenant in tail 
made a feoffment in ſee upon condition, which feoffment 
is to the uſe of himſelf and his heirs. and afterwards he 


Co. Lit. 243. a. bound himſelf in a ſtat. which by force of the ſtat. of (H 1 R. 


(k)1R, 3. 
Cap, I, 


3+ c. 5. is extended (he having then but an uſe and a condi- 
tion) 
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tion) and after the condition is broken, by which the feofF. 

ment is avoided, and he ſeiſed of an eſtate in tail again, yet 

he ſhall not avoid the extent : the ſame law, if he had grant- 

ed a rent-charge, and after the condition had been broken, 

the charge had been good, although the eſtate, out of which 

the uſe was limited, (and which was the cauſe that the grant 

of the rent was good by the faid ſtatute,) were defeated by 

the ſaid condition ; yet he having the uſe and the condition 

together at the time of the grant, the grant remains good. 

And the caſe of diſſeiſor and diſſeiſee, which is agreed in 11 Co. Lit. zoo, 
H. 7. 28 b. is all one in effect with our caſe, and our caſe is 9. Car. 478. 
ſtronger, becauſe the grant and confirmation are all by one 30, 9 
deed, ſo that the rent was never ſubject to any condition; and ID 
afterwards judgment was given by Popham Chief Juſtice, 

Clench, Gawdy and Fenner, Juſtices, for the avowant, that 

the rent did remain good. | 
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The Rector of CHEDINGTON's Caſe. 


Michaelmas Term, 38 & 39. Eliz, 
| Rot. 551. | 


In the King's Bench, Ejectione firmæ. 


E it remembered that heretofore, that is to ſay, in Eaſter 

term Jaſt paſt, before the lady the Queen at Weſtmin- 
ſter, came David Lloyd, Clerk, by Stephen Worley his at- 
torney, and brought here in the court of the ſaid lady the 
Queen then there his certain bill againſt William Wilkinſon, 
in cuſtody of the Marſhal, &c. of a plea of treſpaſs and eject- 
ment of farm; and there are pledges of proſecuting (to wit) 
John Doe and Richard Roe, which ſaid bill follows in theſe 
words, ſſ. Bucks, ſſ. David Lloyd, Clerk, complaineth of W. 
Wilkinſon, in cuſtody of the Marſhal of the Marſhalſea of 
the lady the Q. before the Q. herſelf being, for that, that is 
to ſay, that whereas David Roberts, Clerk, Rector of the 
pariſh church of Chedington in the county aforeſaid, on the 
26th day of March in the 38th year of the reign of the Jady 
Elizabeth now Queen of Engl. at Chedington aforeſaid, by 
his indenture ſealed with his ſeal, and now ſhewn to the 
court here of the ſaid lady the now Queen, bearing date the 
ſame day and year, demiſed, granted, and to farm let to the 
aforeſaid David Lloyd the Rectory of the pariſh church of 
Chedington aforeſaid, and 60 acres of land, with appurte- 
nances, in Chedington aforeſaid; to have and to hold the 
rectory and tenements aforeſaid, with appurtenances, to the 
ſaid David Lloyd and his aſſigns, from the day of the date of 
the indenture aforeſaid, unto the end and term of 3 years 
then next following and fully to be completed ; by virtue of 
which ſaid demiſe, the ſaid David Lloyd entered into the 
rectory and tenements aforeſaid, with the appurtenances and 
was poſſeſſed thereof, until the ſaid William afterwards, 
that is to ſay, on the 10th day of April in the year aboveſaid, at 
Chedington aforeſaid, with force and arms, &c. entered intothe 
rectory and tenements aforeſaid, with the appurtenances, 
upon the poſſeſſion of the ſaid David Lloyd thereof, and 
ejected, expelled and amoved the ſaid David Lloyd from 
his farm aforeſaid thereof (his term aſoreſaid not yet ended) 


and 
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2nd him the ſaid David Lloyd from his poſſeſſion thereof held 
out, and doth yet hold out, and other wrongs did unto him, 
againſt the peace of the ſaid lady the now Queen, to the damage 
of the ſaid David Lloyd of 20 pounds, and thereof he brings 
ſait, Kc. With this, that the ſaid David Lloyd will verifie that 
the aforeſaid David Roberts, then Rector of the pariſh church a- 
foreſaid, is living, and is in full life, (to wit) at Chedington 
aforeſaid, &e. And now at this day, that is to ſay, Saturday 
next aſter 8 days of St. Michael in this ſame term, until which 
day the ſaid William had leave to imparle to the bill aforeſaid, 
and then to anſwer, &c. before the lady the Queen at Weſtmin- 
ter come as well the aforeſaid David Lloyd by his attornery afore- 
{aid, as the ſaid William by Richard Belfield his attorney; and 
the ſaid William defendeth the force and injury when, &c. and 
ſaith that he is not thereof guilty ; and of this he putteth him- 
ſelf upon the country ; and the ſaid David likewiſe, &c. There- 
fore let a jury thereof come before the lady the Q. at Weſtminſter, 
on Saturday next after one month of St. Michael, and who neither, 
&c. to recognize, &c. becauſe as well, &c. the ſame day is given 
to the parties aforeſaid there, &c. from which day the jury afore- 
ſaid, between the parties aforeſaid, was reſpited between them, 
before the lady the Queen at Weſtminſter, until Thurſday next 
after one month of Eaſter from thence next following, for want 
of jurors, &c, At which day before the lady the Queen at Weſt- 
minſter, come as well the ſaid David Lloyd as the ſaid William 
Wilkinſon, by their attornies aforeſaid; and the jurors of the 
ſaid jury being called alſo appeared, who to ſay the truth con- 
cerning the premiſes, being choſen, tried and (ſworn, as to the 
ſaid bo acres of land, above in the declaration aforeſaid ſpecifi- 
ed, do ſay upon their oath aforeſaid, that the faid Will, Wilkin- 
ſon is not guilty of the treſpaſs and eject ment aforeſaid, as the ſaid 
William above in pleading hath alledged ; and as to the reQory 
aforeſaid, with the appurtenances in the declaration aforeſaid 
likewiſe ſpecified, the jurors aforeſaid likewiſe ſay upon their 
oath, that long before the ſaid time when the treſpaſs and eject- 
ment aforeſaid is above ſuppoted to be done, that is to ſay, on 
the ſecond day of March in the 2d year of the reign of the lord 
Edward the 6th, late King of England, one Nicholas Fitz Williams, 
Clerk, was Rector of the pariſh-church of Chedington, otherwiſe 
Chettington aforeſaid 5 and that the ſaid Nicholas being Rector 
of the ſaid church before the ſaid time when, &c, that is to ſay, 
on the ſaid ſecond day of March in the 2d year aforeſaid, at 
Chedington aforeſaid, by his certain indenture made at Cheding- 
ton aforeſaid, between him the ſaid Nicholas, by the name of 
Nich. Fitz Williams, Rector of the pariſh-church of Chedington 
in the county of Bucks of the one part, and Eliz. Elderker, 
widow, Ralph Elderker, William Elderker, and Thomas Elderker, 
by the name of Elizabeth Elderker, widow, late wife of William 
Elderker, Gent. deceaſed, Ralph Elderker, William Elderker, and 
Thomas Elderker, ſons of the bodies of the firſt named William 
and Elizabeth lawfully begotten, of the other part, (one part 
whereof ſealed with the ſeal of the ſaid Nicholas, was here 
thewn in evidence to the jurors aforeſaid) gave, granted, 


and 
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and to farm lett to the ſaid Elizabeth Elderker the Rectory and 
glebe lands of the chureh aforeſaid; to have and to hold the ſaid 
rectory and glebe lands, with all fruits, oblations, obventions, 
tithes and rights, with their appurtenances and commodities 
whatſoever, to the ſaid rectory in any manner belonging or ap- 
pertaining to the ſaid Elizabeth, from the aforeſaid ſecond 
day of March in the ſecond year aforeſaid, until the end 
and during the term of 80 years from thence and immediate- 
ly following the date of the ſaid indenture, if the aforeſaid 
Elizabeth ſhould ſo long live, and ſhould not alien, grant, or give 
the ſaid demiſe or term; and if it ſhould happen that the afore- 
ſaid Elizabeth within the ſaid term of 80 years ſhould die, or 
alien, give or grant the premiſes, that then the eſtate of the ſaid 
Elizabeth ſhould ceaſe; and then the ſaid Nicholas by his 
indenture aforeſaid gave, granted, and demiſed all and fingular 
the premiſes for ſo many years, as then ſhould remain unexpired 
after the death of the ſaid Elizabeth, or the alienation of the ſaid 
Elizabeth, to the aforeſaid Ralph, for and during the reſidue of 
the ſaid term of the ſaid 89 years (if he ſhould ſo long live) 
without making any alienation, grant, or gift of the ſaid term; 
and if he ſhould happen to die, or to alien the premiſes within the 
term aforeſaid, that then his eſtate ſhould ceaſe : and then the 
ſaid Nicholas, by bis indenture aforeſaid, gave and granted all 
and ſingular the premiſes to the aforeſaid William for and during 
ſo many years of the ſaid term of 80 years as then ſhould remain, 
if he ſhould live ſo long, and ſhould not alien the ſaid term; and 
If the ſaid William ſhould happen to die, or to alien the premiſes 
within the aforeſaid term, that then his eſtate ſhould ceaſe; and 
then the ſaid Nicholas, by his indenture aforeſaid gave and 
granted all and ſingular the premiſes, for and during ſo many years 
of the aforeſaid 80 years as then ſhould continue and remain un- 
expired, to the aforeſaid Thomas, his executors and aſſigns, as 
by the ſaid indenture ſhewn to the jurors aforeſaid in evidence, 
(amongſt other things) more fully appeareth. And further, the 
Jurors aforeſaid, upon their oath aforeſaid, ſay, that the aforeſaid 
lord Edward the ſixth late King of England, afterwards and be- 
fore the time when, &c. that is to ſay, on the 12th day of Septem- 
ber in the zd year of his reign, (the aforeſaid Nicholas then being 
Rector of the church aforeſaid,) by his letters patent under his 
great ſeal of England ſealed and in due manner made, bearing 
date at Weſtminſter the ſaid 12th day of September in the 3d 
year of his reign aforeſaid, (the aforeſaid lord the King then be- 
ing the true patron of the ſaid rectory) ſeeing, reading, and ex- 
amining the indenture aforeſaid, of his ſpecial grace, certain 
knowledge and mere motion, and alſo with the advice and con- 
ſent of the beloved uncle of the aforeſaid lord the King the Duke 
of Somerſet, governor of the perſon of the ſame King, and 
13 of the kingdoms, dominions, and ſubjects of the ſaid 
ing, and of other the council of the ſaid King eſpecially 
before, and chiefly in conſideration of the ſignal excellent 
ſervice then lately performed to the King in his wars, 
in 
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in the beating back of the Scots, which then lately happened at 
Muſcleborough, in which war the aforeſaid William Elderker, 
valiantly fighting, was ſlain, the ſaid indenture, and all things 
in the lame contained and ſpecified, and all the eſtate, title, 
and intereſt of the ſame EI. Elderker, Ralph Elderker, Will. 
Elderker, and Tho. Elderker, in the ſaid rectory, glebe-lands, 
profits, and other things, in the ſame indenture expreſſed, with 
the appucten. to have and to hold the ſaid rectory to the ſaid 
El. Ralph, Will. and Tho. and their aſſigns for the term afore- 
{aid confirmed and ratified, and in all things, as much as in 
him was, approved for him and his ſucceſſors: and further, 
the jurors aforeſ. ſay upon their oath aforeſ. that afterwards, 
that is to ſay, on the 21ſt day of Jan. in the 3d year of the 
reign of the ſaid lord Edw. aſoreſ. the faid Nicholas being 
then Rector of the church aforeſ. one Henry, by divine provi- 
dence, Biſh, of Lincoln, and of the rectory and church aforeſ. 
of Ched. aforeſ. ordinary, the demiſe or grant aforef. by the 
ſaid Nic. as before is ſaid, made, and all and ſingular in the ſame 
contained, for him and his ſucceſſors, confirmed, ratified, and 
as much as in him was, approved, to have, hold, and enjoy to 
the aſotreſ. El. Ralph, Will. Elderker, and Tho. Elderker, dur- 
ing the term aforeſ. as by the faid ſeveral confirmations in due 
manner made, and to the jurors aforeſ. ſhewn in evidence, 
more fully appeared, by virtue of which demiſe, and ſeveral 
confirmations aforeſ. in form aforeſ. made, the aforeſ. El. El- 
derker entered into the rectory aſoreſ. and the glebe-lands a- 
foreſ. with the appurt. and was poſſeſſed thereof; and ſhe 
being ſo poſſeſſed thereof, the ſaid Nic. Fitz-Williams after- 
wards, and before the ſaid time, when, &c that is to ſay, on the 
roth day of Jan. in the 1ſt year of the reign of the lady Mary, 
late Q. of Eng. at Ched. aforeſ. then being rector of the pariſh 
church at Ched. aforef. died: and the jurors aforeſ. further ſay 
upon their oath aſoreſ. that the ſaid Tho. Elderker afterwards, 
that is to ſay, on the 10th day of June in the 16th year of the 
reign of the ſaid lady Eliz. now Q. of Eng. at Greenwich in 
the county of Kent, died inteſtate, (the faid Eliz. of the rec- 
tory aforeſ. and of the glebe lands aforeſ. with the appurte- 
nances, in form aforeſaid being poſſeſſed;) and the ſaid Eliza- 
beth being ſo poſſeſſed thereof, the aforef. William Elderker 
afterwards, that is to ſay, on the Sth day of July in the 15th 
year of the reign of the ſaid lady the now Queen likewiſe 
died: and the aforeſaid Elizabeth Elderker, being fo poſſeſſed 
of the rectory and glebe lands aforeſaid, as before is ſaid, aſter- 
wards, that is to ſay, on the 20th day of July in the ſaid 17th 
year of the reign of the ſaid lady the now Q. aforeſaid, at 
Chedington aforeſaid, ſhe the ſaid Elizabeth Elderker likewiſe 
died, and the ſaid Ralph Elderker did over live her, 
and likewiſe entered into the rectory aſoreſaid, and the 
glebe- lands aforefaid, with the appurtenances, by virtue 
of the demiſe aforeſaid, and was poſſeſſed thereof, and 
being ſo poſſeſled thereof, the ſaid Ralph Elderker "_ 

wards 
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wards, that is to ſay, on the 10th of May in the 18th year 
of the reign of the ſaid lady the now Q. at Ched. aſoreſ. died 
inteſtate : and the jurors aforeſ. further ſay upon their oath a- 
foreſ. that afterwards, and before the ſaid time, when, &c. that 
is to ſay, on the 19th day of Jan. 1576, adminiſtration of all 
and ſingular the goods, chattels, rights, and credits, which 
were of the aforet. Tho. at the time of his death, was com- 
mitted by William Smith, Doct. of laws, Commiſſary and Of- 
ficial of the Archdeaconry of Buckingham, to one Anne Heth- 
rington then wife of Ralph Hethrington, and then the late 
widow of the ſaid Ra'ph Elderker at Ched. aforſ. by virtue of 
which ſaid commiſhon of the adminiſtration aforeſ. the aforeſ. 
Ralph Hethrington and Anne his wife entered into the rectory 
aforeſ. and the glebe lands aforeſ. with their appurtenances, 
and were poſſeſſed thereof; and the ſaid Ralph Hethrington 
and Anne his wife, being ſo poſſeſſed thereof, the ſaid Ralph 
Hethrington and Anne afterwards, that is to ſay, on the 28th 
day of March in the 19th year of the reign of the ſaid lady the 
now Q at Ched. aforeſ. by a certain indenture made between 
the aforeſ. Ralph Hethrington and Anne his wife, by the 
names of Ralph Hethrington of Sheale in the county of Lei- 
ceſter, Gent. and Anne his wife, late wife of Ralph Elderker 
deceaſed, of the one part, and one Ralph Celey by the name 
of Ralph Celey of London, mercer, of the other part ; one 
part whereof ſealed with the ſeals of the ſaid R. Hethrington 
and Anne, and to the jurors aforeſ. in evidence likewiſe 
ſhewn, for the conſideration in the ſame indenture ſpecified, 
bargained, and fold, aſſigned and ſet over, to the ſaid R. Ce- 
ley, his executors, adminiſtrators, and aſſigns, all the intereſt, 
title, eſtate, and term of years then to come and unexpired, 
in and to the reCtory aforeſ. and the glebe lands aforeſ. with 
the appurt. to have and to hold to the only and proper be- 
hoof and uſe of the ſaid R. Celey, his executors, and aſ- 
ſigns for ever; by virtue of which ſaid aſſignm. the ſaid R. 
Celey entered into the rectory aſoreſ. and the glebe lands a- 
foreſ. with the appurt. and was poſſeſſed thereof: and the ju- 
rors aforeſ. farther ſay upon their oath aforeſ. that afterwards, 
and before the ſaid time, when, &c. that is to ſay, on the 
16th day of May in the year of our Lord 1577, for that 
the ſaid Thomas Elderker while he lived, and at the time of 
his death had divers goods and chattels, rights and cre- 
dits, in divers dioceſcs or juriſdictions, adminiſtration of all 
and ſingular the goods, chattels, rights, and credits, which 
were of the ſaid Thomas at the time of his death was 
committed by Edmund, by divine providence Archbiſhop 
of Canterbury, Primate of all England and Metropolitan, to 
the aforeſaid Anne Hethrington then the wife of the ſaid 
Ralph Hethrington, and then late the widow of the ſaid Ralph 
Elderker deceaſed, late natural and lawful brother of the 
ſaid Thomas Elderker, at London, that is to ſay, in the pa- 
riſh of the bleſſed Mary le Bow, in the ward of Cheap, London: 

and 
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and the jurors aforeſaid farther ſay upon their oath aforeſaid, that 
the ſaid Ralph Celey, being ſo poſſeſſed thereof, the ſaid Ralph 

Hethrington and Anne his wife, and the ſaid Ralph Celey, after 
wards, that is to ſay, on the 2oth day of May in the 19th year of 
the reign of the ſaid lady the now Queen at Chedington aforeſaid, 
by their certain indenture ſealed with the ſeal of the ſaid Ralph 
Celey, and to the jury aforeſaid given and ſhewn in evidence, 
bearing date the ſaid 2zoth day of May in the 19th year aforeſaid, 
for the conſiderations in the ſaid indenture ſpecified, gave, grant- 
ed, bargained, and aliened to one John Eden, all their intereſt, 
title, eſtate, and term of years, of and in the aforeſaid rectory 
and glebe-lands, with the appurt, then to come and unexpired, to 
have and to hold to the ſaid John Eden, his executors, and aſſigns, 
during the reſidue of the aforeſaid term of the aforeſaid 80 years, 
ranted as before is ſaid : by virtue of which ſaid aſſignment, the 
Paid Jobn Eden entered into the rectory aforeſaid, and the glebe. 
land aforeſaid, with the appurtenances, and was poſſeſſed thereof; 
and the jurors aforeſaid further ſay upon their oath aforeſaid, that 
the ſaid John Eden being ſo ſeiſed of the reQory aforeſaid, and of 
the glebe-land aforeſaid, with the appurtenances, afterwards, that 
is to ſay, on the 12th day of May in the 2gth year of the reign of 
the ſaid now Queen, at Chedington aforefaid, in the county afore- 
ſaid, by his indenture, ſealed with his ſeal, and to the jurors a- 
foreſaid likewiſe ſhewn here in evidence, the date whereof is the 
ſame 12th day of May in the 2gth year aforeſaid, bargained, ſold, 
and aſſigned to one Thomas Taſburgh, Eſq. all his intereſt and 
term of years then to come and unexpired, of and in the rectory 
aforeſaid and the glebe-lands aforeſaid, with the appurtenances : 
by reaſon of s hich, the ſaid Thomas Taſburgh entered into the 
rectory aforeſaid, with the appurtenances, and was poſſeſſed 
thereof: and the jurors aforeſaid further ſay upon their oath a- 
foreſaid, that the {aid Thomas Taſburgh being ſo poſſeſſed thereof, 
afterwards and before the ſaid time, when, &c. that is to ſay, on 
the 23d day of November in the 36th year of the reign of the ſaid 
lady the now Queen at Chedington aforeſaid in the county a- 
foreſaid, by his indenture ſealed with the ſeal of the ſaid Tho. 
Taſburgh, and to the jurors aforeſaid, in evidence likewiſe ſhewn, 
granted, bargained, aliened, and aſſigned, all his right, title, 
intereſt, and term of years then to come of and in the reQory 
aforeſaid, and the glebe lands aforeſaid, with the appurtenances, 
to one John Agmondeſham, Eſq, by virtue of which the ſaid John 
Agmondeſham entered into the reQtory aforeſaid, and the glebe- 
lands aforeſaid, with the appurtenances, and was pollefſed 
thereof: and the jurors aforeſaid further ſay upon their oath 
aforeſaid, that the ſaid John Agmondeſham being ſo poſſeſſed 
thereof, afterwards and before the ſaid time, when, &c. that is 
to ſay, on the 27th day of Novemb. in the 36th year of the reign 
of the ſaid lady the now Q. at Chedington aforeſ. by his indenture 
ſealed with the ſeal of the ſaid John 4gmondeſham, and to the ju- 
rors aforeſaid here in evidence likewiſe ſhewn, demiſed the rec- 
tory aforeſ. and the glebe lands aforeſ. with the appurtenances, to 
the aforeſaid Tho, Taſburgh, Eſq. to have and to hold to - ſaid 
omas 


151 


4 * —— reer — —_ C—— 
W i di „„ 5 2 1 —_— 8 by - - -- . — — —2 
2 * IT , * 4 \ * — 2 - — - 
By 3 — & 4 bas * * A ry 442 „ 4 — - * * 7 > — _ ay 3 X» => Es, e — 26 LO p — — 
— , 2 . hoe mw reg * y 
8 1 AX 4 4 be by TT _ 0 8 5 IF > 2 — . -— iD N - — — — — 2 KA V DG 2 
* B . = 4 # "= - * ts 3 


TRE. Ir» — 
2 * 5 - $4. — _ 


y Y — 
=." og 14 34 i 
* ng 


— 


8 4 2 1 
1 1 rip F<. 
* 8 
WN 


Plead. in the Rect. of Cutvixcrow's C. Part !. 


Tho. and his aſſigns, from the ſaid 27th day of Nov. in the 36th 
year aforeſaid until the 26th day of March, which then ſhould be 
in the year of our Lord 1595. By virtue of which ſaid demile, the 
aforeſaid Tho. Taſburgh entered into the reQory aforeſaid and the 
glebe-lands, with the appurt. and was poſſeſſed thereof; and the 
ſaid Thomas Taſburgh being ſo poſſeſſed thereof, and the ſaid 
John Agmondeſham being ſo poſſeſſed, as is ſaid, of the reſidue of 
the ſaid term of 80 years then to come, the ſaid John Agmonde- 
ſham afterwards, that is to ſay, on the 17th day of February in the 
6th year aforeſaid, at Ched. aforeſ. demiſed, granted, and to farm 
ſor the rectory aforeſaid, and the glebe-lands aforeſaid, with the 
appurtenances, to one Michael Weſton, to have and to hold, unto 
the ſaid Michael and his aſſigns from and immediately after the 
end, expiration, and determination of the ſaid demile to the ſaid 
Thomas Taſburgh by the aforeſaid John Agmondeſham, as is ſaid 
made, until the end and term of 21 years from thence next fol- 
lowing and fully to be completed, if the ſaid Michael Weſton, 
and one Margaret Bromley, or either of them ſhould fo long live: 
by virtue of which ſaid demiſe the ſaid Michael Weſton afterwards 
and before the ſaid time, when, &c. that is to ſay, on the 26th of 
March in the year of our Lord 1595 at Chedington aforeſaid en- 
tered into the rectory aforeſ. and glebe lands aforeſaid, with the 
appurtenances, and was poſſeſſed thereof, and being ſo poſſeſſed 
thereof, the ſaid Michael afterwards and before the ſaid time, 
when, &c. that is to ſay, on the 22d day of May in the 37th year 
of the reign of the now Q at Ched. aforeſaid, by his indentute 
ſealed with the ſeal of the ſaid Michael, and to the jurors aforel, 
here in evidence ſhewn, granted, and aſſigned all his intereſt, eſtate, 
term of years, and demand then to come and unexpired, of and in 
the rectory aſoreſ. and the glebe-lands aforeſ. with the appurt. to 
the ſaid Will, Wilkinſon the now defendant : by virtue of which 
ſaid grant, the ſaid Will. entered into the rectory aforeſ. and the 
glebe lands aforeſ. with the appurt. and was poſſeſſed thereof; ai. 
the ſaid Will. being ſo poſſeſſed thereof, the ſaid David Roberts, 
clerk, aſterwards and before the ſaid time, when, &c, that is to 
ſay, on the 11th day of Jan, in the 38th year of the reign of the 
ſaid lady the now Q. was lawfully preſented, admitted, inſtituted, 
and inducted to the rectory of Chedington aforeſ. by virtue of 
which the ſaid David Roberts entered into the rectory aforeſaid, 
with the appurt, and was ſeiſed thereof in his demeſne as of fee 
in right of his church of Chedington aforeſ. and being ſo ſeiſed 
thereof, afterwards and before the ſaid time, when, &c. that is to 
ſay, on the 26th day of March in the 38th year of the reign of the 
ſaid lady the now Q. aforeſ. by the indenture in the declaration a- 
foreſ. ſpecified, demiſed the rectory aforeſ. with the appurt, in the 
declaration likewiſe mentioned, to the aforeſ. David Lloyd, to 
have and to hold to the aforeſ. David Lloyd, from the day of the 
date of the ſame indenture, unto the end and term of three years, 
then next following, and fully to be complete and ended; by vir- 
tue of which ſame demiſe, the ſaid David Lloyd afterwards, that 
is to ſay, on the 27th day of March in the 38th year of the ſaid lady 
the now Q. entered into the rectory aforeſaid, with the appurte- 
nances, and was poſſeſſed thereof, until the ſaid William Wil- 
kinſon afterwards, that is to ſay, on the ſaid 1oth day of April 
in 
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in the 38th year aforeſ. entered into the rectory aforeſ. with the 
appurt. upon the poſſeſſion of the ſaid David thereof, and did eject, 
expel, and amove him the ſaid David from thence, his term aforeſ. 
not yet being ended, as the ſaid D. Lloyd above againſt him com- 
plaineth : and further, the jurors aforeſ. ſay upon their oath a- 
foreſ. that as well the ſaid D. Roberts as the ſaid Mich. Weſton, 
are yet alive, and in full life, that is to ſay, at Chedington aforeſ. 
But whether upon the whole matter aforeſ. in form aforeſ. found 
the re-entry of the ſaid W. W. into the rectory aforeſ. with the 
appurt. in the declarat. aforeſ. above ſpecified, upon the poſſeſſion 
of the ſaid D. Lloyd thereof in manner aforeſ. made, be, or in law 
ought to be adjudged a good and lawful re-entry in law or not, the 
jurors aforeſ. are utterly ignorant; whereupon they pray thereof 
the advice and diſcretion of the court here of the ſaid lady the 
now Q. before the ſaid lady the Q. herſelf being : and if upon the 
whole matter aforeſ. in form aforeſ. found, it ſhall ſeem to the 
ſaid court of the ſaid lady the Q. that the aforeſ. re-entry of the 
aforeſ, W. Wilkinſon into the ſaid rectory aſoreſ. with the appurt. 
in which, &c. upon the poſſeſſion of the ſaid D. Lloyd, be not a 
good and lawful re-entry in law, then the jurors aforeſ, ſay upon 
their oath aforeſ. that the aforeſ. W. Wilk. did unjuſtly eject the 
ſaid D. Lloyd from his farm aforeſ. of the rectory aforeſ with the 
appurt, in which, &c. And that the ſaid W. Wilk. is guilty of the 
ejectment aforeſ. and the treſpaſs in the declarat. aforeſ. ſpecified, 
as to the rectory aforeſ, with the appurt. in manner and form, as 
the ſaid D. Ll. above by declaring hath alledged. And then they 
aſſeſs the damages of the ſaid D. by the occaſion of the ejectment 
and treſpaſs in the rectory aforeſ. with the appurt. beſides his 
charges and coſts by him in the ſuit aforeſ. in this behalf laid out 
to 38, and 4 d. and for his coſts and charges to 12 d. And if 
upon the whole matter aforeſ. it ſnall ſeem to the ſaid court of 
the ſaid lady the Q. here, that the ſaid entry of the ſaid W. Wilk. 
into the rectory aforeſ. with the appurt. upon the poſſeſſion of 
the ſaid D. Lloyd thereof, in the form aſoreſ. made, be a good and 
lawful re-entry in law; then the aforeſ. jurors ſay upon their 
oath aforeſ. that the ſaid W. Wilk. is not guilty of the treſpaſs 
and ejectm. of the farm aforeſ. as to the rectory aforeſ. with the 
appurt. as the aforeſ. W. Wilk. above in pleading hath alledged. 
And becauſe the court of the ſaid lady the now Q here, of their 
judgment of and upon the premiſes to be given, are not yet adviſ- 


ed, day is given to the parties aforeſaid before the ſaid lady the Q. 


at Weſtm. until Friday next after the morrow of the H. Trin. to hear 
their judgm. thereof, &c. becauſe the court of the ſaid lady the now 
Q. here are not yet, &c. At which day, before the ſaid lady the Q. 
at Weſtm. come the parties aforeſ. by their attorn. aforeſ. and be- 
cauſe the court of the ſaid lady the Q here, of their judgm. of and 
upon the premiſes to be given is not yet adviſed, further day 1s 
given to the parties aforeſ. before the ſaid lady the Q. at Wetitm, 
until Monday next after 8 days of St. Mich, to hear their judgm. 
thereof, &c. becauſe the court of the ſaid lady the Q here thereof 
are not yet, &c. At which day, before the ſaid lady the Q. at Welt. 


come the parties aforeſ. by their attorn. aforeſ. and becauſe the 


court of the ſaid lady the now Q. here, of giving their judgm. of 
end upon the premiſes are not ver adviſed, further day is given to 
che parties aforeſ. before the ſaid lady the Q. at Weſt. until Monday 
next after 8 days of St. Hil. to hear their judgm. thereof, becauſe 
the court of the ſaid lady the now Q. here thereof are not yet, &c. 
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At which day before the ſaid lady the Q. at Weſtm. aforef, 
come the parties aforeſ. by their attornies aforeſ. And becauſe 
the court of the ſaid lady the now Q. here, of giving their 
judgm. of and upon the premiſes are not yet adviſed, further 
day is given to the parties aforeſ. before the ſaid lady the Q at 
Weſt. until Wedneſday next after 15 days of Eaſter to hear 
their judgm. thereof, becauſe the court of the ſaid lady the O. 
here thereof are not yet, &c. At which day before the lady 
the Q. at Weſtm. come the parties aforeſ. by their attornies a- 
foreſ. And becauſe the court of the ſaid lady the now Q. here 
of giving their judgment of and upon the premiſes are not yet 
adviſed, further day is given to the parties aforeſ. before the 
ſaid lady the Q. at Weſtm. until Friday next after the morrow 
of the Holy Trinity to hear their judgment thereof, becauſe the 
court of the ſaid lady the now Q here thereof are not yet, &c. 
At which day, before the ſaid lady the Q. at Weſtm. come 
the parties aforeſ. by their attornies aſoreſ. and becauſe the 
court of the ſaid lady the Q. here of giving their judgment of 
and upon the — are not yet adviſed, further day is given 
to the parties aforeſ. before the ſaid lady the Q. at Weſtm un- 
til Monday next after 8 days of St. Mich to hear their judgm. 
thereof becauſe the court of the ſaid lady the Q. here thereof 
are not yet, &c. At which day, before the ſaid lady the Q at 
Weſtm. come the parties aforeſ. by their attornies aforeſaid. 
Whereupon all and ſingular the premiſes being ſeen, and by 
the court of the ſaid lady the now Q. now diligently looked 
into, and fully underſtood, and mature deliberation being had 
thereupon, becauſe it ſeemeth to the court of the ſaid lady 
the now Q. here, that the aforeſaid re-entry of the ſaid W. 
Wilkinſon into the ſaid rectory with the appurtenances, in 
which, &c. upon the poſſeſſion of the ſaid D. Lloyd is not a 
good and lawful re-entry in law; it is (a) conſidered that the 

id D. Lloyd do recover againſt the ſaid W. Wilkinſon his 
term aforeſaid, of and in the rectory aforeſaid, with the ap- 
purtenances, yet to come, _ his damages aſſeſſed by the 
faid jurors in form aforeſaid, and that the ſaid W. Wilkinſon 
be taken, &c. And likewiſe that the faid D. Lloyd be in 
mercy as to the reſidue of the treſpaſs and ejectment aforeſaid, 
whereof the ſaid W. Wilkinſon ſtands acquitted in form afore- 
faid, and the ſaid W. Wilkinſon thereof may go acquitted, &c, 
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rectory of Chedington in the county of Bucks, on a demiſe 
made by David Roberts, Rector there againſt William Wil- 
kinſon defendant, upon not guilty pleaded, the jury gave a 
ſpecial verdict to this effect: Nicholas Fitz-Williams was 
parſon of the ſaid rectory, and 2 Martii 2 Ed. 6. by his inden- 
ture between him of the one part, and Elizabeth Elderket 
widow, Ralph Elderker, William Elderker, and Thomas 
Elderker of the other part, did demiſe to the faid Elizabeth 
the ſaid rectory, to have and to hold to her from the ſaid 
ſecond day of March zue ad finem & durante termino oftoginta 
annorum extunc proxim” ſequent” fi prefat. Eliz, tam diu viveret. 
And if the ſaid Elizabeth obiret infra prædic! terminum 80 an- 
norum, or ſhould alien the premiſes, that then her eſtate ſhould 
ceale. Ac adtunc prædic Nicolaus per indenturam predif?” de- 
dit, conceſſit & dimiſit omnia & ſingula præmiſſa pro tot annis 
quot tunc inexpirat” remanerent poſt mortem prædict Eliz, vel 
alienationem ſuam prefat' Radulpho, pro & durante refid' pred! 
termini pradif? Bo annorum, fi ipſe tam diu viveret fine aliena- 
tione dicti termini & ſi ipſe contingeret obire vel alienarę præmiſſa 
infra terminum predif?, quod tunc ejus flatus ceſſaret. Ac adtunc 
predif? Nicolaus per indentur illam conceſſit omnia & ſingula præ- 
miſſa prefato Willielmo, pro & durant' tot annis prædic“ ter mini 
Bo annorum quot adtunc remanerent, fit ipſe tam diu viveret & non 
alienaret dictum terminum, & fi contingeret ipſum Willielmum obire 
vel alienare præmiſſa infra dictum terminum, quod - tunc ejus 
ſtatus ceſſaret. Et tunc pred' Nicolaus per indenturam illam 
eonceſſit præmiſſa præd' durant' tot anms de pred. 80 annis 
quot adtunc continuarent & remaner inexpirat' pred” Thom" 
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execut & offignat” ſuis, Which indent. of demiſe and all there- 


in contained was confirmed by the patron and ordinary, and 
afterwards the ſaid Nich. Fitz-Will. died, and afterwards 
the ſaid Tho. Elderker 10 Julii 16 El. died, and afterwards 
the ſaid W. Elderker an. 17 Reg. El. died, and afterwards in 
the ſame 17th year the ſaid EI. Elderker died, after whoſe 
death the faid Ralph Elderkec entered into the ſaid rectory, 
and died 18 El. and afterwards R. Hetherington and Anne 
his wife adminiſtrat. of T. E1d. aſſigned the ſaid rectory to 
R. Cely, who aſſigned it to Jo. Eden, who aſſigned it to T. 
Taſburgh, Eſq. who aligned it to Jo. Agmondiſham, Eſq, 
who conveyed the term to the defendant by mean aſſignments, 
And afterwards the ſaid Roberts was admitted, inſtituted, 
and inducted to the ſaid rectory, and made the leaſe to the 
plaintiff, who entered upon the defendant, and was poſſeſſed, 
upon whom the defendant, re-entered, and whether his entry 
was lawful or not was the queſtion, 

And this caſe was argued by the Attorn. Gen. (a) Coven- 
try, and Hughes on the plaint.'s part, and by Law. Tanfield 
and Fr. Moore on the def.'s part, and the plaintiff's counſel 
argued that the plaint, ſhould have judgm. for divers cauſes : 
1. that the demiſe to Ralph and Will. was () void, becauſe 
the term which Eliz. had was for 80 years if ſhe ſhould fo 
long live, ſo her term was not for 80 years abſolutely, but for 
80 years ſub modo ſc. upon this limitat. if ſhe ſhould ſo long 
live, then her term by her (c) death is determined, and by 
conſequence the demiſe to Ralph pro tot ann. guot remaner” poſt 
mort” dict Eliz. pro & durante reſidus dicti termini pred” 80 ann. 
is void, for there cannot be a reſidue of the ſaid term of 80 
years after the death of El. for the term by expreſs limitation 
determined by the death of El. So it was adjudged in the Com. 
Pleas M. 32 & 33. Eliz. Rot. 1832, between (4) Green pl. 
and Edwards def. wherefore the pl.'s counſel concluded, that 
the ſaid demiſes to Ralph and Will. were void, quod fuit con- 
ceſſum per totam curiam. And thereupon the def.'s counſel did 
endeavour to maintain the demiſe made to Tho. (for if any 
of the demiſes be in force, the action ſhall not be maintain - 
able) they conceived there was an apparent difference betwixt 
the demiſes to Ralph and Will. and the ſaid demiſe to Tho. 
for the demiſe to 'T ho. is durant tot annis de præd' 80 annis, and 
not durant tot annis de pred” termin. 80 annorum, for de pred” 
80 annis relate to the ſaid years without any other limitation, 
but pred termin. 80 ann. refer to the ſaid term of years ſub- 
ject to the ſaid limitation, /c. if the ſaid El. ſhall fo long live, 
and ſo there is an apparent difference inter terminum anno- 
rum & tempus annorum; and this diverſity is held for 
good law in 2 Eliz. Dyer 178. ſcil. inter (e) terminum an- 
norum & ſpatium five tempus annorum, So in Wrot- 
teſley's caſe Plowd, Comm. 198. if one makes a leaſe for 
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21 years, and afterwards makes another leaſe to begin at the 
end and expiration præd term annor* dimifſ. and the firſt 
leaſe is afterwards ſurrendered, the ſecond leaſe ſhall begin 
preſently ; but if it was at the end and expirat pred” 21 annor. 
there although the firſt term be ſurrendered, the ſecond leaſe 
ſhall not begin, for the term which continues the intereſt for 
years is determined by ſurrender, but the years are not deter- 
mined but by fluxion of time, fo that termin. annorum in- 


* cludes alſo the eſtate and intereſt in the land, and by the grant 


of the term, the eſtate and intereſt for-years paſs. And (a) 
35 H. 8. Tit. Expoſition de parols Br. 44. agrees to this differ- 
ence, for there it is agreed, if A. makes a leaſe to B. for 10 
years, and covenants, that if B. ſhall pay rool. to A infre 
diftans decem annos, that B. ſhall have fee, if B. ſurrenders his 
term to A. and afterwards pays the 1001. within the 10 years, 
he ſhall have fee; otherwiſe where it is covenanted, that if he 
ſhall pay 1001. infra term. pred. decem annorum. And the 
caſe of the Lord Paget, which was adjudged in the Exche- 
quer in M. 33 & 34 Eliz. which began Paſc. 33. before Sir 
R. Manwood Chiet Baron, and other Barons of the Exche- 
quer upon conference had with all the Judges of England; 
was ſuch in effect: Thomas Lord (&) Paget being ſeiſed of 
the manors of B. L. &c. in the county of dtaff. by deed in- 
dented 10 Oct. 20 El. covenanteth with Tho. Fearmer, Eſq. 
and others, that in conſideration of diſcharge of his funerals, 
payment of his debts and legacies out of the profits of his lands, 
and for the advancem. of his ſon, brother, and others of his 
blood, that he and his heirs would ſtand ſeiſed of the ſaid 
manors to the uſe of the ſaid Tho. Fearmer, &c. for the life 
of the ſaid Lord Paget, and aſter his death to the uſe of Ch. P. 
and others, for the term of 24 years; and after the expiration 
or end of the ſaid term of 24 years, then to the uſe of Will. 
Paget his ſon in tail, with divers remainders over. And af— 
terw, the Lord Paget was attainted of treaſon ; and in thatſcaſe 
it was agreed and ſo adjudged that the ſaid term to Ch. P. was 
void, becauſe it wanted good conſiderat. forafmuch as Ch. P. 
and the others were (c) ſtrangers to the conſiderat. /c. to the 
paym of his debts or legacies; but if he had made them exe- 
cut ſo that they had been chargeab'e to the paym. of them, 
and ſo privy to the confiderat. then the conſiderat. had been 
good. But the doubt of the caſe was, although the ſaid term 
was void, yet inaſmuch as the uſe to Will. Paget was to be 
raiſed by covenant out of the eſtate of the covenantor, and 
not by tranſmutation of the eſtate, if the uſe ſhould be raiſed 
and veſted in William Paget until the twenty-four years were 
expired by eMuxion of time; for in the ſame caſe it 
was ſaid by Sir Roger Manwood Chief Baron, that if a 


man makes a ſcoffment in fee to the uſe of A, for life, 
X 2 and 


154 


(a) 8 Co. 145. b. 
Bridgm. 12. 


8 Co. 75. b. 


(5) Lit. Rep. 
123, 220, 1 Le- 
on. 194, 198. 
S 0 
Moor 193, 194. 
319,495. 1 And. 
259, 263. 2 Rol. 
784. Co. Lit. 
45. b. Jenk. 
cent. 247. 
Raym. 43, 2299 
249. 1 Sid. $3, 
Hob. 151. 0. 
Benl. 65, 69. 

1 Vent. 374,375. 
3Keb. 130, 240g 
241, 327 318, 
339» 340» 341. 
Lit. Rep. 123. 

1 Mod. Rep. 40, 
237, 263. 2, 
Bulſtr. 132. 
Cart 145, 202. 
(c) Raym. 48. 
Jenk. cent, 247s 
Moor 494. Hob, 
151. O. Ben. 
65. Cro, Car, 
530. Cro. Jac, 
181. Ploud. 
307- b. 2 Rol, 
260, 784. 

1 Sid. 262. 
Cart. 140, 143. 


(a) Ant. 101. 4. 


Leon. 197. 
Plow. 307. b. c. 
& 114. 


x Leon. 200. 


Moor 479. 


The Rector of Part 1, 


and (a) after to the uſe of B. for life, and after to the uſe of 
C. in fee, in that caſe if A. refuſes, B. ſhall take his eſtate 
preſently, for the feoffor by his feoffment hath given all his 
eſtate out of him, and all the uſes are created out of it as out of 
one and the ſame root; and therefore as long as any of the uſes 
can take effect, the feoffor ſhall not have any medling with 
the land; but in the caſe of a covenant which raiſeth an uſe, 
there the conſideration which is the cauſe which raifes every 
ſeveral uſe is ſeveral ; and all the uſes grow and riſe out of 
the eſtate of the covenantor, and therefore there, if one re- 
fuſes, he who is next in remainder ſhall not take the land pre- 
ſently, but the covenantor ſhall keep it; as if A. covenants 
that in conſiderat. that B. is his ſon, he ſhall have for life, 
and after his death, in conſideration that C. hath given him 
100l. that he ſhall have in fee, here the conſideration and 
grounds of raiſing theſe uſes are ſeveral ; and therefore if B. 
refuſes, A. ſhall retain it, and C. ſhall not take immediately, 
And it was adjudged in the principal caſe that the Lord Paget 
himſelf had an eſtate for his life, for inaſmuch as the remain- 
ders were limited by the covenant after hisdeath, &c. the eſtate 
could not paſs out of him during his life; and therefore in 
caſe of covenant he himſelf had an eſtate for his life. 

And it was alſo agreed in the ſame caſe, that although the 
ſaid term was void ab initie, yet if the covenant had been 
28 after the end or expirat. of the ſaid 24 years, that then 

e would ſtand ſeiſed to the uſe of his fon (ut ſupra) that his 
ſon ſhould not have it till the years be incurred, for although 


the term was void, yet the eſtate of the ſon by expreſs limi- 


tation ſhould not commence until the 24 years expired, and 
that ſtood well with the words and the intent alſo of the words, 
but foraſmuch as the words of the covenant were (after the 
expiration or end of the ſaid term of 24 years,) and the term 


Imports in itſelf the eſtate and intereſt in the land (as hath 


been ſaid) for that reaſon the term being void, the eſtate of 
the ſon ſhould begin immediately. And upon that W. Paget 
had by the rule of the court an Amoveas manum ; wherefore 
the counſel of the defend. concluded, that there was a diffe- 
rence between the demiſes to Ralph and Will. and the faid 
demiſe to Tho. guod fuit conceſſum per totam curiam, and the 
court directed the plaintiff's counſel to argue only againſt 
the demiſe made to Tho. againſt which leaſe the plaintiff's 
counſel did argue, that it was void for ſeveral reaſons. 
Firſt, becauſe the leſſor had no power to contract for the 
land during the 80 years, for although the term ſhould deter- 
mine by the death of Eliz. yet ſhe had an eſtate for 80 years, 
and the leſſor had but a poſlibility to have the land again 
during the 80 years, that is to ſay, if Elizabeth died, which 
poſſibility (was ſaid) could not be demiſed. But it _ 
agrec 


* 


2 G #4 _ 4@+ 


bk ..4 Weg, __ 
- - 


- — Cd 


mm, = CO ow Fo 4s = © 


WT ww 9 kc * Tt 3» 


** 


e NÞvxFvou ww i us 
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agreed by the pl.'s counſel, that if a man makes a (a) leaſe for 
lite, and the leſſor afterw. makes a leaſe for years, and afterw. 
the lefſee for life dies, the leſſee ſhall have the land for the 
relidue of the years: and ſo if a man makes a leaſe for 80 
years, if the leſſee ſhall ſo long live, and afterwards leaſes to 
another by deed indented for 80 years, and afterwards the firſt 
lcflee dies, the ſecond leſſee ſhall have the land for the reſi- 
due of the term, as appears in Plow. Com. 15 Eliz. fol. 434. 
But in this caſe Tho. cannot take any advantage of any con- 
cluſion, for a concluſ. is to eſtop one to ſpeak the truth, but 
here the whole truth appears in one and the ſame indenture, 
as in 7 Eliz. Dy. (6) 244. a. King E. 6. granted to the Bp. 
of Coventry and his ſucceſſors the advowſon of a church, and 
that after the death of the preſent incumb. he ſhould keep it 
in proprios uſus. The Biſhop by indenture made a leaſe to 
commence after the death of the incumbent, which was con- 
firmed, and the incumbent died; and it was adjudged that 
the leaſe was void, and that it ſhould not take effect by eſtop- 
pel, becauſe it appears in the indent. itſelf, that the leſſor had 


| rothing at the time of the leaſe made. See 37 Aſſ. pl. 17. & 


19 E. 3. Tit. Abbot 13. But as to this point the court ſhewed 
no opinion, for they reſolved upon the other points following. 

2dly, It was moved that the leaſe to Tho. was void for the (c) 
incertainty, for it was incertain at the time of the making of 
the leaſe how many years would be behind at the time of the 
death of Eliz. as it is agreed in (d) 7 E. 6. tit. Grant, Br. 154. 
& Plow, Com. 520. b. A man poſſeſſed of a leaſe for 40 years, 
grants to B. as many of the years as ſhall be behind tempore 
mortis ſug, it is void for the incertainty: and 3& 4 P. & M. 
e) Gravenor's cafe, Dy. 150. a man made a leaſe for life by 
deed indented, with a proviſo that if the leſſee ſhould die with- 
in 60 years, that his execut. ſhould have for ſo many of the 60 


years as ſhould be behind at the time of his death; this is but a ! 


covenant, and not a leaſe, for the incertainty. Vid. 22 Aſſ. pl. 
37. And Juſt. Gawdy ſaid, there was a caſe now lately adjudg- 
ed in this court in (/) Locroft's caſe, M. 34 & 35 Eliz. and the 
caſe was; one poſſeſſed of certain lands for 60 years in conſi · 
derat. of a marriage to be had betw. his ſon and the daughter 
of another man, demiſed the land to his fon for 70 years to com- 
mence after his death, and afterwards the leflor died; and it 
was adjudged that the leaſe was good; and the reaſon of the 
difference betw. that caſe and the caſe in 7 Ed. 6. was becauſe 
that in Locroft's caſe he demiſed the land, habend” after the 
death of the leſſor for 70 years, in which there was ſuthcient 
certainty, and no apparent incert. in the deed, but in (g) 7 E. 
6. he granted ſo much of his term as ſhould be behind at the 
time of his death, which was altogether incert. in the grant it- 
ſelf; which difference put by Juſtice Gawdy was agreed by 

Popham Ch. Juſtice and the whole court. 
3dly, It was objected againſt the leaſe made to Thomas, 
X 3 that 
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that for as much as Tho. was dead in the life of Eliz. ſo that 
it was at firſt incertain and was not (a) reduced to any cer. 
tainty during the life of Tho. the leaſe was therefore utter- 
ly void. For when an intereſt or an eſtate, which is to be 
reduced to a certainty upon a contingent precedent, and the 
leſſor or grantor, or leſſee or grantee dies before the contingen- 
cy bappens, the leaſe or grant js void, and ſhall never take 
effect, as in Plow. Com. Say and Fuller's caſe, fol. 27 3. b. If 
a man makes a leaſe to another for as many years as his exe- 
cutors ſhall (5) name, it is void, for it ought to be reduced to 
a certainty in the life of the parties. And note there is a good 
difference between a covenant, or other agreement which is 
perfect and certain, although it ſhall take effect in poſſeſſion 
upon a future matter precedent, and a covenant and agree- 
ment incertain, which 1s to be reduced to a certainty by future 
matter ex poſt facto, for in the one caſe the intereſt or eſtate of 
the land is bound immediately, and in the other caſe not, as in 

Ma. Br. (c) Feoffment al uſes 59. It is covenanted by in- 

enture between A. and B. that the ſon of A. ſhould marry the 
daughter of B. for which B. had given A. 1001. and therefore 
A. covenanted, that if the marriage did not take effect, that 
A. and his heirs would ſtand ſeiſed of certain lands to the uſe 
of B. and his heirs until A. ſhould repay the 1001 to B. his 
executors or adminiſtrators; and afterwards B. had iſſue with- 
in age, and after the marriage did not take effect, the eſtate is 
executed in the heir of B. and (hall have relation to the mak- 
ing of the indentyre. (Note the reaſon) for theſe indentures 
(the book ſaith) bound the land with the uſe, and they were 
made in the life of B. But if a man grants the reverſion of 
his leaſe for life to B. and his heirs, and before (4) attorn- 
ment the grantee dies, no attornment can veſt it in the heir 
of B. for by the grant the eſtate of the reverſion was not 
bound, but is to receive its perfection by the attornment, 
and the grantor may notwithſtanding ſuch grant transfer the 
reverſion to whom he will. So in (e) Bret and Rigden's caſe, 
Plow. Com. fo. 345. if a man deviſes land to one and his heirs, 
and afterwards the deviſee dies before the deviſor, the deviſe 
is void; for the will was alterable at the pleaſure of the devi- 
for, and the heir cannot be a purchaſor. But in (/) Shelley's 
caſe it was adjudged, that where Ed, Shelley ſuffered a reco- 
very of the manor of Worminghurſt to uſes declared by cer- 
tain indentures between him and others; that is to ſay, to the 
uſe of himſelf and the heirs males of his body (for fo it was in 
effect) and afterward Edward Shelley died before any exe- 
cution of the recovery, the wife of the eldeſt ſon (who 
was dead before him) being great with child with a ſon, 
and afterwards and before the birth of the ſon of the eld- 
eſt ſon, execution of the recovery was had ; it was ad- 
judged that in the mean time the uſe veſted in, Richard the 


younger ſon of Edward as heir male of the body of —_— 
an 
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and that he had it in the nature of a deſcent, and that the ſon 
of the eldeſt ſon born after ſhould enter upon him, for the a- 
greement was perfect in the life of the parties, and the execut. 
of the recovery was only after the death of Edw. 

80 11 H. 7. 12. a. if land be rendered by fine to one and 
his heirs, there the land is bound thereby, and although he 
to whom the render is made dies before execution, yet his 
heir ſhall have it, for the fine was levied in the life of the 


parties, and the eſtate of the land was ſo bound by it, that he co. Litt. 266. b. 
who rendered it could not alter or defeat it. But if a man 1 Mod. gi, 

makes livery within the view, there, till (a) entry by the feof- (4 
fee, the eſtate of the land is not bound by it no more than by 4 


the grant of a reverſion before attornment ; and therefore if 
the ſeoffor or feoffee dies in ſuch caſe before entry by the feof- 
ſee, the feoffment ſhall not take effect. So in the caſe at bar, 
the demiſe made to Thomas depends upon a contingency pre- 
cedent, and upon a mere incertainty, fo that until it happens, 
the intereſt or term which is intended to be demiſed, is not 
certain, nor is the land bound with it. So that in as much 
as Thomas died before it was reduced to any certainty, the 
leaſe could never take effect, and cannot veſt in his executors 
or adminittrators for the reaſons and cauſes aforeſaid, quad fuit 
conceſſ. per totam curiam. 

Achly, It was objeQted againſt the ſaid demiſe made to 
Thomas, that if Thomas had been living it could never have 
veſted in him, for Thomas died before Ralph or William, and 
William and Ralph ſurvived Eliz. And by the expreſs con- 
dition precedent Ralph could not take, unleſs Eliz. died 
within the term, and William could not take unleſs Ralph 
died infra terminum pred', and that is as much as to ſay, 
if Ralph died before Eliz. for the term is for 80 years, if 
Eliz. ſhould fo long live, and Thomas could not take unleſs 
William died in the life of Elizabeth, /c/. infra terminum 
pred”, and both William and Ralph ſurvived Elizabeth, fo 
that both the contingents precedent fail, /c//, the death of 
Ralph and the death of William in the life of Elizabeth, 
ſo that the demiſe to Thomas could never commence; and 
although the demiſe to Ralph and the demiſe to William are 
void, yet the limitation precedent (il. if Ralph and 
William die in the life of Elizabeth) to the leaſe made to 
Thomas is not void, for his intereſt may depend upon both 
the contingents. And ſo was the meaning of the parties, and 
all this was affirmed per totam curiam. And Popham Chief 
Juſtice put this caſe, if A. demiſes his lands to B. for 30 
years after the death of C. if C. dies within 10 years next 
following ; there if C. ſurvives the 10 years, the term ſhall 
never take effect: ſo here the leaſe to I homas cannot com- 
mence, unleſs William dies before Eliz. but he ſurvived Eliz. 
and therefore the leaſe to Thomas ſhall never commence. 
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And Popham Ch. Juſt. alſo ſaid, the leaſe to Tho. was void for 
another reaſon *; for he ſaid it could not commence upon a 
(a) Cro. Jac. (a) contingent which depended upon another contingent ; 


, we as here, the leaſe to Thomas depends upon the contingent 
3 . annexed to the demiſe made to William, and the leaſe to 
321. William depends upon the contingent annexed to the demiſe 


1 Syd. 457. to Ralph. And to this purpoſe he cited the book in (5) 12 AF. 
, Pl. 5. A. leaſes toB. upon condition that if A. pays B. 10]. 
22 Condie within a _ Ys that — ſhall eng _ - he do not 
Perk before the ſaid day, and B. pays him 101. at ſuch a day, 
Rn: ts ade; fue be foil have He. A. doi her gag; wckeber 
doth B. pay. A. enters after both the terms, B. ouſts him, A. 

brought an aſſiſe and got nothing by his writ. And afterwards 


judgment in this caſe was given and entered for the plaintiff, 


E — 
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In 2 Chanc. Caſes 29. the Lord Chancellor Nottingham 
fays, that there may be a contingency upon a contingency, is 
neither unnatural nor abſurd in itſelf ; but the contrary rule 
given as a reaſon by my Lord Popham in the ReCtor of Che- 
dington's caſe, looks like a reaſon of art; but in truth, has no 
kind of reaſon in it, and I (fays the Lord Chancellor) have 
known that rule often denied in Weſtminſter Hall. 
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DIG GE s's Caſe, 


England, ſſ. Be it remembered, That Tho. Eger- 
ton, Knt. Lord Keeper of the Great Seal of 
England, on Tueſday next after 8 days of St. 
Hilary in this ſame term, before the lady the 
Queen at Weſtminſter, by his own proper 


hands delivered here into court “ a certain, ;...;. B. R. 


record had before the lady the Queen in her 
Chancery, in theſe words: 


Pleas before the lady the Queen, in her Chancery at gy, 41 Elz 


Weſtminſter in the county of Middleſex, of the term Rot. 358. 


of Eaſter in the 40th year of the reign of our ſaid lady 
Elizabeth, by the grace of God of England, France 
and Ireland Queen, defender of the faith, &c. 


HE lady the now 

to the Sheriff of Suſſex, in theſe words: Elizabeth by 

the grace of God of England, France, and Ireland Queen, 
defender of the faith, &c. to the Sheriff of Suſſex, greeting, 
&c. Whereas by a certain inquiſition indented, taken at Dart- 
ford in our county of Kent on the 8th day,of November in the 
5th year of our reign, before Edward Fenner, one of our 
olices aſſigned to hold pleas before us William Sydley, Juſ- 
tinian Champneys, Edmund Cook, Eſquires, and William 
Knaplock, Gent. deputy of our eſcheator of our county afore- 
ſaid, by virtue of our commiſſion to them and others in that 
behalf directed, to inquire after the death of Thomas Digges, 
Eſq. by the oath of good and lawful men of the county afore- 
ſaid (amongſt other things) it is found, that the aforeſaid 
Tho. Digges in the ſaid commiſſion named, was ſeiſed in his 
demeſne as of fee (amongſt other things) of and in the 
manor of Owtelmeſton, with the appurtenances, and of all 
the lands and tenements with the appurtenances to the ſame 
belonging and appertaining, lying and being in the faid 
county of Kent, and of 110 acres of land, meadow, paſture, 
and wood, with the appurtenances, called Eſtendown 
and Beacondown, lying and being in Barham and Kingſton 
in the ſaid county of Kent, and of and in the manor of 
Yokeand Yokes Court and Fokeham, and of all the meſſuages, 
lands, tenements, and hereditaments to the ſame manors 
belonging and appertaining, lying and being in the ſaid 
county 


ueen ſent her writ cloſed directed Monſransde 
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county of Kent, and of 40 acres of land, wood, and paſture 
called Throughly Cloſe and Tylers in Barham aforeſ. which 
lately were purchaſed of Will. Boyes, Gent. by way of ex- 
change, and of 2 acres of land and wood lying and being in 
Wemingſwold in the aforeſ. county; and further by the inqui- 
ſition aforeſ. it is found, that Thomas Archbiſh. of Canterbury 
being ſeiſed in his demeſne as of fee, as in the right of his 
Archbiſhoprick of Canterbury aforeſ. of and in the manor of 
Buſhopſborn, with the appurt. in the ſaid county of Kent, 
by a certain act of parliam. made and provided at Weſtm. in 
the county of Middleſ. in the 34th year of the reign of Henry 
the 8th, late K. of Engl. (amongſt other things) it is enacted 
and eſtabliſhed, that one Tho. Culpeper, Eſq. ſhould have, 
hold, and enjoy by authority of the ſaid act, to him and his 
heirs of the body of him the ſaid Tho. of the body of one Eliz. 


- ſome time his wife deceaſed lawfully begotten ; and for de- 


fault of ſuch ifſue, the remainder thereof to the heirs of 
the body of the aforeſaid Eliz. and for default of ſuch iſſue, 
the remainder thereof to the right heirs of one Will. Haute, 
Knight, for ever, the aforeſaid manor of Buſhopſborn, with 
the appurtenances, in the ſaid county of Kent, and then 
parcel of the poſſeſſions of the ſaid Archbiſhop, to hold the 
manor aforeſ. with the appurtenan. (amongſt other things) 
of the aforeſ. lord the King, his heirs, and ſucceſſors in ca- 
pite by the 20th part of a knight's fee, and the rent of 38s. 
by the year. By virtue of which ſaid act ot parliam. the ſaid 
Tho. Culpeper entered into the aforeſ. manor, with the appur- 
tenances, and was ſeiſed thereof as the law required; and be- 
ing ſo ſeiſed thereof the ſame Thomas Culpeper, by ſufficient 
conveyance and aſſurance in law, conveyed and aſſured the 
aforeſ. manor of Buſhopſborn with the appurtenances to one 
Anthony Awcher, Knt. to have and to hold to him and his 
heirs : by virtue whereof the ſaid Anthony Awcher, Knt. en- 
tered into the aforeſ. manor of Buſhopſborn, with the appurt. 
and was ſeiſed thereof in his demeſne as of fee, the eſtate 
of which ſaid Anth. Awcher of and in two parcels of land and 
wood, with the appurt. called the Haute and Reed, contain- 
ing by eſtimation 60 acres of land, heretofore were purchaſed 
by Chr. Digges, father of the aforeſaid Tho. Digges, in the 
ſaid commiſhon named, lying and being in Barham 'afore- 
ſaid, and in Bourn, of which he died ſeiſed, the ſaid Tho. 
Digges was of the aforeſaid parcels of land and wood, with 
the appurtenances, ſeiſed in his demeſne as of fee, which 
parcels of land and wood, with the appurtenances, called 
the Haute and Reed at the time of the making and ordain- 
ing of the faid aCt of parliam. and from time whereof the me- 
mory of man 1s not to the contrary, were parcel of the ſaid ma- 
nor of Buſhopſborn ; and the ſaid Tho. Digges of the manors, 
lands, and tenem. and other the premiſes aforeſ. with the 
appurt. as before is ſaid, being ſeiſed, died ſo ſeiſed thereof F 
an 
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and further by the ſame inquiſition it is found, that the ma- 
nor of Yoke, otherwiſe Yokes Court aforeſaid, with the ap- 
purt. in Lenham and Frenſted in the ſaid county of Kent, at 
the time of the taking of the inquiſition aforeſaid, and at 
the time of the death of the aforeſaid Tho. Digges, were 
holden of Warham Saintleger, Knt. as of his caſtle of Leeds 
by the half of a knight's fee, and were worth by the year in 
all the ifſues, above repriſes 114s. And that the manor 
of Fokeham, and other the premiſes to the ſaid manor be- 
longing in Framſted and Lenham, at the faid time of the 
taking of the ſaid inquiſition, and at the ſaid time of the death 
of the ſaid Tho. Digges, of whom or by what ſervices held 
the jurors of the ſame inquiſition were altogether ignorant, 
and they were worth by the year in all the ifſues, above 
repriſes, 71. And that the aforeſaid manor of Owtelmeſton 
and other the aforeſaid premiſes whatſoever, with the ap- 
purtenances, to the ſaid manor belonging and appertaining, 
at the ſaid time of the taking of the ſaid inquiſition aforeſaid, 
and at the time of the death of the ſaid Thomas Digges, were 
holden of the ſaid Antho. Awcher as of his manor of Bu- 
ſhopſborn, but by what ſervices the jurors of the ſaid inquiſi- 
tion are wholly ignorant, and were worth by the year in all 
the iſſues above repriſes, 201. and that the ſaid lands called 
Eaſtendown and Beacondown in Barham and Kingſton afore- 
ſaid, were holden of the Archbiſhop of Canterbury, in the 
right of his biſhoprick aforeſaid ; but by what ſervices the a- 
forefaid Jurors are altogether ignorant, and they were worth 
by the year, above repriſes, 31. 6s. 8d. And that the afore- 
ſaid lands called the Haute and Reed, late parcel of the afore- 
ſaid manor of Buſhopſborn, and purchaſed by the aforeſaid 
Chriſtopher Digges of the aforeſaid William Awcher, Eſq. 
were holden of the faid lady the Queen in capite by knights 
ſervice, that is to ſay, by particular, according to the rate 
and quantity of the faid manor of Buſhopſborn ; and that 
the ſaid lands and paſture called T hroughly Cloſe and Ty- 
lers in Barkam aforeſaid, lately purchaſed by the aforeſaid 
Chriſtopher Digges, by way of exchange of William Boyes, 
of whom, or by what ſervices they were holden, the jurors 
aforeſaid are altogether ignorant: and that the aforeſaid 
lands and woods called the Haute and Reed, and the 
aforeſaid lands, wood, and paſture purchaſed of the afore- 
laid William Boyes, were worth by the year, above repriſes, 
41. And that the aforeſaid 2 acres of land in Wemingſ- 
wold aforeſaid, were holden of who or whom, or by what 
ſervices, the aforeſaid juro1s were altogether ignorant, and 
they were worth by the year, above repriſes, 28. and that 
the ſaid Tho. Digges had not nor held more or other lands 
and tenements in the ſaid county of Kent, in demeſne or 
ſervice of us, nor of any other, on the aforel. day in which he 
died, aud that the aforci. Tho. Digges died on the 10th day of 
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April in the 32d year of our reign then leaving Margaret his 
wife with child with Tho. Poſthumus Digges, which ſaid 
Tho. Poſthumus Digges was born on the ſecond day of July 
in the 32d year aforeſaid, and was ſon and heir of the ſaid Tho, 
Digges, and that the ſaid Tho. Poſth. Digges the ſon, at the 
ſaid time of taking the inquiſition aforeſaid, was of *the age of 
2 years, 19 weeks and 6 days, as by the inquiſition aforeſ. in 
our Chancery returned, and jn the files there remaining of re- 
cord, it more fully appeareth : and whereas afterwards, that is 
to ſay, on the 23d day of Jan. in the term of St. Hil. in the 
39th year of our reign, before us in our Chancery aforeſaid, 
at Weſtm. aforeſaid then being, came Chriſtopher — and 
Edward Digges, ſons of the aforeſaid Chriſt. Digges in the in- 
quiſition aforeſaid named, and brothers of the ſaid Tho. Digges 
in the ſaid commiſſion named, and prayed the hearing of the 
inquiſitionaforeſ. which was read to them, which being read and 
heard, and by them fully underſtood, they the ſaid Chriſtopher 
and Fdward complained that by colour of the ſaid inquiſition 
they were grieved and moleſted, and that they from the poſ- 
ſeſſion of the ſaid two parcels of lands and tenements, with 
the appurtenances called Eaſtendown, and of two parts of ſo 
much of the demeſnes of the ſaid manor of Owtelmeſton with 
the appurtenances to the ſaid lands called Eaſtendown, next 
adjoining in 4 parts to be divided, as with the aforeſaid lands 
called Eaſtendown, extend to the third part of all the manors, 
lands and tenements, whereof the aforeſaid Chriſt. the father 
died ſeiſed for the part of the aforeſaid Chriſt. and Edward of 
the-premiſes aforeſaid, to be expelled and amoved, and that 
they from the poſſeſhon thereof, and of every parcel thereof, by 
colour of the ſaid inquiſition to be held out, and that unjuſtly ; 
becauſe proteſting that the inquiſition aforeſaid, and the mat- 
ter in the ſame contained, were inſufficient in law, to which 
they had no neceſſity nor by the law of the land were bound 
any ways to anſwer ; and for the ſhewing of their right in that 
behalf, the ſaid Chriſtopher and Edward Digges ſaid, that the 
aforeſaid Chriſt. Digges, (father of them the ſaid Thomas, 
Chriſtopher and Edward,) was in his life time ſeiſed in his 
demeſne as of fee, of and in the aforeſaid manor of Owtel- 
meſton in Barham, in the county aforeſ. and of all and ſingular 
the rights, members, parcels, and appurtenances whatſoever, 
containing 900 acres of land, meadow, paſture, and wood ; and 
alſo was ſeiſed of and in the aforeſ. manor of Yoke and Folk- 
ham, lying and being in the pariſhes of Lenham, Frenſted and 
Hariſham, with its rights, members and appurt. whatſoever, 
containing 800 acres of land, meadow, paſture, and wood; and 
of and in the manor of Marton, lying and being in the pariſhes 
of Sturrey, Hackington, and St. Stephen, in the ſame county, 
containing by eſtimation 4o acres of land, meadow, paſture, 
and wood ; and of diverſe gardens in the city of Cant. con- 
taining half an acre of land; and of and in the manors of Ne- 


therherds, 
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therherds, with the appurtenances, in the county aforeſaid, 
containing 200 acres of land; and alſo of a certain piece of 
land called Eaſtendown, lying and being in Barham aforeſaid, 
containing by eſtimation 110 aTres, and of another piece or 
parcel of land called the Haute and Reed, lying and being in 
the pariſh of Barham aforeſaid, containing 61 acres and a half, 
and of another piece of land, lying in the pariſh of Barham 
aforeſaid, lately as before is ſaid, purchaſed by exchange of the 
aforeſaid William Boyes, containing 40 acres of land, which 
ſaid manors, lands, and tenements, and other the premiſes, 
amount in the whole to 2500 acres of land, and the ſaid Chriſt, 
Digges, the father, being ſeiſed of the tenements aforeſ. with 


the appurt. in form aforeſ. on the 1ſt day of Feb. in the 19th Tfamentum 
year of our reign, made his teſtam. and laſt will in writing, gan 


and by the ſaid teſtament and laſt will declared and limited, as 
to the diſpoſition of the third part of all and ſingular the pre- 
miſes, whereof the aforeſaid Chriſtopher Digges, the father, 
was ſeiſed as aforeſ. indebted to us, or to any other, for ward- 
ſhip, primer ſeiſin, livery, or in any other manner, that his laſt 
will and intention to leave was; that all thoſe his lands and tenem. 
called and known by the name of Eaſtendown, containing 110 
acres of lands, and all thoſe lands tenements, and heredita- 
ments, which the aforeſ. Chriſtopher Digges, the father, had 
by deſcent after the death of Thomas Digges, of Newington, 
near Sittingborne, Eſq. then deceaſed, might deſcend; and if 
the lands and tenem. as above is ſaid, left to deſcend, ſhould 


not be ſufficient to ſatisfy us for his 3d part due to us, then his - 


will and meaning was, that ſo much of the other of his lands 
next adjoining to Eaſtendown aforeſaid ſhould deſcend, and 
be to his ſaid ſon Tho. Digges, as ſhould be ſufficient to ſatis- 
fy and fulfil to us the ſaid 3d part, and that he ſhould anſwer 
to us of the iſſues and profits of the premiſes; and by his ſaid 
teſtament he expreſly gave and bequeathed the other two parts 
of the aforeſaid manors, lands, and tenements, and other the 
premiſes before mentioned, with the appurtenances whatſo- 
ever, to the uſe of the payment of his debts, and maintenance 
of Martha Digges then his wife; and that afterwards the faid 
Chriſtopher Digges of all and ſingular the premiſes aforeſaid, 
as is before ſaid, being ſeiſed on the 14th day of the month of 
March, in the year of our Lord 1566, and in the 19th year 
aforeſ, died, leaving after him iſſue five ſons, then living and 
in full life being, that is to ſay, the ſaid Thomas Digges 
in the ſaid commiſſion named, and the aforeſaid Chriſto- 

her, Edward, and Reginald, and John Digges, which ſaid 
Fe died in the life of him the ſaid Tho. without iflue; 
and that the ſaid Chriſtopher and Edward for further 
ſhewing 


Gavelkind 
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ſhewing of their right in the premiſes ſaid, and are ready to verifie 
that the aforeſaid Chriſtopher, their father, never in his life-time 
had, held, or enjoyed any of the lands and tenements by deſcent 
of inheritance of the ſaid Thomas Digges of Newington aforeſaid ; 
by which the third part of the ſaid lands and tenements of him the 
ſaid Chriſtopher ſo limited and appointed to deſcend to ſatisfy us 
for the wardſhip of the heir of the ſaid Chriſtopher according to 
the intent of the ſame teſtament and laſt will remained to be made 
and taken out of the aforeſaid lands called Eaſtendown and of 
other the lands and tenements of the ſame Chriſtopher, to the ſaid 
lands called Eaſtendown next adjoining : and further, the ſaid 
Chriſtopher and Edward, ſons of the aforeſaid Chriſtopher, in fat 
ſaid, that the demeſne lands of the ſaid mancr of Owtelmeſton, at 
the time of the death of the ſaid Chriſtopher the father, were next 
adjoining to the aforeſaid landy called Eaftendown ; and that the 
aforeſ. Chr. Digges the father, at the time of his death, had no 
lands or tenem. next ſituate and adjoining to the ſaid lands called 
Eaſtendown, than the demeſne lands of the ſaid manor of Owtel- 
meſton, with their rights and members, by which the ſaid third 
part by the aforef. teſtament and laſt will, left to deſcend, ought 
to be taken out of the aforeſ. lands called Eaſtendown, and of the 
demeſne lands of the ſaid manor of Owtelmeſton aforeſ, to the ſaid 
lands called Eaſtendown next adjoining ; and alſo they ſaid, that 
the aforeſ. manors, lands, and tenements, whereof the aforeſ. Chr. 
Digges died ſeiſed, contain in them 2500 acres of lands, and 
that the third part of the ſaid 2500 acres of lands, is 833 acres of 
lands, by which to make the lands, called Eaſtendown, a full 
third part of all the manors, lands, and tenem. whereof the ſaid 
Chr. Digges died ſeiſed, ought to be taken out of the demeſne 
lands of the ſaid manor of Owtelmeſton, next adjoining to the ſaid 
lands called Eaſtendown, 733 acres of land, which ſaid third part 
of the manors and lands aforeſ. after the death of the faid Chriſ- 
topher Digges father, to the ſaid Thomas, Chriſtopher, Edward, 
Reginald, aud John, as ſons of the ſaid Chriſt, deſcended, and of 
Tight ought to deſcend ; and that the aforeſaid lands called 
Eaſtendown, as alſo the aforeſaid demeſne lands of the aforeſaid 
manor of Owtelmeſton, are, and from time whereof the memory 
of man 1s not to the contrary, are and were of the tenure and na- 
ture of gavelkind, and for all that time parted and partible be - 
tween heirs males, by which the ſaid Tho, Chrillopher, Edward, 
Reginald, and John, into the aforeſaid lands called Eaſtendown, 
and ſo much of the aforeſaid demeſne lands of the aforſeaid ma- 
nor of Owtelmeſton aforeſaid, called Eaſtendown next adjoining, 
as with the aforeſaid lands called Eaſtendown, amounted to the 
third part of all the aforeſaid manors, lands, and tenements, 
whereof the ſaid Chriſtopher Digges aforeſaid ſeiſed, entered, and 
were thereof ſeiſed in their demeine as of fee in coparcenery ; 
and being ſo ſeiſed thereof, the ſaid john Digges died without 
iſſue of his body of his purparty thereof ſeiſed: after whoſe 
death, the aforeſaid Thomas, Chriſtopher, Edward, and Reginald, 
were ſeiſed of the aforeſaid lands called Eaſtendown, and of 
ſo much of the demeſne lands of the aforeſaid manor of Ow- 
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telmeſton aforeſ. called Eaſtendown next adjoining, as with the 
aforeſ. lands called Eaſtendown, did amount to the 3d part of 
all the aforeſ. manors, lands, and tenements, whereof the 
aforeſ. Chriſtopher died ſeiſed, and were thereof ſeiſed in their 
demeſne as of fee in coparcenery; and they being ſo ſeiſed 
thereof, the aforeſaid Tho. Digges died thereof ſeiſed; and fur- 
ther, the ſaid Chriſt. and Edw. faid, that afterwards the aſoreſ. 
Tho. Digges in the aforeſ. commiſſion named, ſo thereof as is 
ſaid, of his purparty of the premiſes being ſeiſed, died thereof 
ſeiſed, after whoſe death the ſaid Chriſt. and Edw. together 
with the aforeſ. Reginald, into the aforeſ. lands and tenem. 
being, as before is ſaid, of the nature and tenure of Gavelkind, 
entered, and were by virtue of the ſaid cuſtom of Gavelkind 
thereof lawfully ſeiſed of their own right in coparcenery as of 
their purpartys, until after the birth of the ſaid Tho. Poſthumus 
Digges, and by colour of the inquiſition aforeſ. the aforeſ. lands 
called Eaſtendown and the aforeſ. manor of Owtelmeſton, 
(amongſt other things) were totally and wholly ſeiſed into our 
hands. And the aforeſ. Chriſt. and Edw. were utterly thereof 
and of their aforeſ. purpartys thereof to them, as before is ſaid, 
due and belonging, unjuſtly amoved and expelled; with this, 
that the ſaid Chriſt. and Edw. will verifie, that the aforeſ. ma- 
nor of Owtelmeſton, and the aforeſ. lands called Eaſtendown, 
in the aforeſ. laſt will of the aforeſ. Chriſtopher, their father, 
mentioned, and left to deſcend as afore is ſaid, are the ſame 
lands called Eaſtendown, and the ſame manor of Owtelmeſton 
in the inquiſition aforeſ. mentioned, whereupon the ſaid Chriſt. 
and Edw. prayed judgment, and that our hands from the two 
parts of the aforeſ. lands called Eaſtendown, and ſo much of 
the demeſne lands of the aforeſ. manor of Owtelmeſton next 
adjoining to the aforeſ. land called Eaſtendown, as do amount 
to the third part of the aforeſ. manors, lands, and tenements, 
whereof the aforeſ. Chriſt. the father, died ſeiſed, in 4 parts 
to be divided, that is to ſay, of 416 acres of land, which to 
them for their purparty by the death of the aforeſ, Chriſtopher 
Digges, their father, by the cuſtom aforeſ. thereof to them due 
and belonging are, and which to them of right deſcended, and 
ought to deſcend, be amoved ; and that they, to their ſaid pur- 
partys of the premiſes, together with the iſſues and profits 
thereof, and of every parcel thereof, from the time of 
the taking of the inquiſition aforeſaid, and in the mean 
time received, be reſtored, &c. And whereas, we by 
cur letters patent under our Great Seal of England, 
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bearing date at Weſtm. the 17th day of Septem. in the 38th 
year ot our reign, have commited to Margaret Digges, the late 
wife of the aforeſ. Tho. Digges, and now the wife of Tho. 
Palmer, Eſq. the wardſhip of the body and the marriage of the 
ſaid Thomas Poſthumus Digges; to have, enjoy, and poſleis 
the wardſhip and marriage of the ſaid Tho. Poſthumus Digges, 
to the ſaid Margaret, her executors and aſſigns, until the ſaid 
Margaret, her executors and aſſigns, the effect of the marriage 
of the ſaid Tho. Poſthumus Digges receive, or have or ſhould 
receive, or have; by virtue whereof the ſaid Tho. Palmer and 
Margaret, as in the right of the ſaid Margaret, are poſſeſſed of 
the wardſhip aforeſaid; and becauſe it ſeemeth expedient to us 
that the ſaid Tho. Palmer and Margaret be warned before it 
be further proceeded in the ſaid plea, we command you that by 
good and lawful mei of your bailiwick you warn the aſoreſ. 
Tho. Palmer and Margaret, that they be here before us in our 
ſaid Chancery, in 15 days of Eaſter next following, whereſo- 
ever it then ſhall be to inform us and our council wherefore 
our hands ought to be amoved from the aforeſ. two parts of the 
aforeſ. lands called Eaſtendown, and ſo much of the demeſne 
lands of the ſaid manor of Owtelmeſton next adjoining to the 
aforeſ. lands called Eaſtendown, as ſhall amount to the third 

rt of the aforeſ. manors, lands, and tenements, whereof the 
aforeſ. Chriſtopher Digges the father died ſeiſed, in 4 parts to 
be divided, that is to fay, of 416 acres of Jand, which to the 
aforeſ. Chriſtopher and Edward, for their purpartys after the 
death of the ſaid Chriſt. their father, according to the cuſtom 
aforeſ. thereof to the aforeſ. Chriſt. and Edw. are due and be- 
longing, and which to them of right deſcended, and ought to 
deſcend, and that the ſaid Chriſtopher and Edward to their 
ſaid purpartys of the ſaid premiſes, together with the iſſues and 
profits thereof, and every parcel thereof, from the time of the 
taking of the inquiſition aforeſ. in the mean time received, 
ought not to be reſtored according to the ſaid plea and peti- 
tion of the ſaid Chriſtopher and Edward ; and farther to do 
and receive that which our court ſhall conſider in this behalf. 


Witneſs myſelf at Weſtm. the 23d day of Jan. in the 40th year 


of our reign, and have you there the names of them by whom 
you ſhall give warning, and this writ. Witneſs ourſelf at 
Weſtm. the 24th day of Jan. in the 40th year of our reign. 
And now at this day, that is to ſay, the aforeſaid 15 days of 
Eaſter, before the lady the Queen in her ſaid court here, 
that is to ſay, at Weſtminſter aforeſaid, come the aforeſaid 
Chr. Digges the ſon, and Edward Digges, by John Rother- 


ham their attorney, and offer themſelves, the 4th day againſt 


the ſaid Tho. Palmer and Margaret, of the plea aforcſaid, 
and George More, K nt. Sheriff of the ſaid county of Suſſex, “ 
before the ſaid lady the Q. in her ſaid Chancery, here ſent the 
ſaid writ executed and returned, in the form following, 


that 
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that is to ſay, that he, by virtue of that writ to him directed, 
on the 12th day of April in the 40th year of the reign of the 
ſail lady the now Q aboveſ. by John Bryſtie Gent. and T. 
Wolfe Gent. good and lawful men of his bailiw. gave warn- 
ing to the ſaid Tho. Palmer and Margaret, to be here at this 
day, to inform the ſaid lady the Q. and her counſel, as the writ 
aſoreſ. in it importeth and requireth, and as by the ſaid writ to 
him it was commanded: at which day the ſaid Tho. Palmer 
and Margaret, before the aforeſaid lady the Q in the ſaid court 
here (to wit) at Weſtm. aforeſ. according to the warning aforſ. 
to them (as before ĩs ſaid) given, come likewiſe, and pray licence 
with the Queen's counſel, thereof to imparl before the ſaid lady 
the Q in the ſaid court here, until the morrow of the Holy 
Trin. then next following, &c. whereſoever, &c. and then to 
anſwer, &c. and they have it, &c. And the ſame day 1s given 
to the aforeſ. Chriſ. Digges the ſon, and Ed. Digges then there, 
&c. At which ſaid morrow of the Holy Trin. before the ſaid 
lady the Q. in the ſaid court here, that is to ſay, at Weſtm. 
aforeſ. come as well the aforeſ. Chriſ. Digges the ſon, and Ed. 
Digges, as the aforeſ. Tho. Palmer and Marg. by their attorn. 
aforef. and upon this the ſaid Tho. Palmer and Marg. pray li- 
cence further with the Queen's counſel thereof to imparl, be- 
fore the ſaid lady the Q in the faid court here, until in 8 days 
of St. Michael then next, &c. whereſoevef, &c. and then to an- 
ſwer, &c and they have it, &c. And the fame day is given to 
the aforeſ. Chriſt. Digges the ſon, and Ed. Digges then there, 
&c. At which ſaid 8 days of St. Michael before the aforeſ. _— 
the Qin the ſaid court here, that is to ſay, at Weſtm. aforeſ. 
come as well the aforeſ. Chriſ. Digges the ſon, and E. Digges, 
as the aforeſ Tho. Palmer and Marg. by their attornies aforeſ. 
and upon this the ſaid Tho. and Marg. pray the hearing of the 
writ aforeſ. and it is read to them, &c. which being read and 
heard, the ſaid Tho. and Marg. ſay, that the hands of the ſaid 
lady the Q. from the ſaid two parts of the aforeſ. land called 
Eaſtendown, and ſo much of the demeſne lands of the aforeſ. 
manor of Owtelmeſton next adjoining to the aforef. land called 
Eaſtendown, as amount to the third part of the aſoreſ. manors, 
lands, and tenements in four parts to be divided, nor from any 
part thereof ought to be amoved, nor the aforeſ. Chriſ. Digges 
the ſon, and Ed. Digges to the aforeſ. purpartys of the premiſes 
above demanded, together with the ifſues and profits of the ſaid 
purpartys of the premiſes, in the mean time aforel. received, 
ought not to be reſtored : becauſe proteſting that the afore- 
ſaid manors and tenements of which it is ſuppoſed the afore- 
ſaid Chriftopher Digges the father to have died ſeiſed, or 
any part thereof, are not of the nature of Gavelkind, _ 

the 


Chr. Digges 
corveyavit 
omni premiſ. 
foi pro term. 
vita! em 
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the ſaid county of Kent, proteſting alſo that the ſaid Chrift, 
Digges the father, by his laſt will and teſtament did not will 
and deviſe the manors and tenements aforeſ. with the appurt. 
as the aforeſ. Chrif. Digges the ſon, and the ſaid Ed. Digges 
in their declaration above have alledged, for plea they ſay, that 
the aforeſ. Ch. Digges the father, in his life-time was ſeiſed 
of all the manors and tenements aforef. with the appurten. in 
his demeſne as of fee, and being ſo ſeiſed thereof on the 6th 
day of May in the 1oth year of the reign of the ſaid lady the 
now Q. at Owtelmefton aforef. by a certain indenture made 
between him the ſaid Chriſ. of the one part, and Henry Crippes 
of Tennet, in the aforef. county of Kent Ent. John Brooke, 
Francis Gatacre, Richard Brooke, Thomas Leveion, and Rd. 
Horwood Gent. of the other part, and ſealed with the ſeal of 
the ſaid Chriſ. the father, bearing date the ſame day and year, 
as well in conſideration of a marriage between the ſaid Chrit. 
the father, and Martha ſiſter of the aſoreſ. John and Richard 
Brook, before that time had and folemnized, as in conſideration 
of the ſum of 200]. of good and lawful money of England, be- 
fore the ſolemnization of the marriage aforeſ. to the ſaid Chriſ. 
the father paid, and alſo for the preferring and ſure advancing 
of the aforef. Tho. Digges, then ſon and heir apparent of the 
ſaid Chriſ. the father, and of the heirs males of the body of 
him the ſaid Thomas, iſſuing; as alſo for divers other good 
cauſes and confiderations, him the ſaid Chriſ. the father mov- 
ing. eovenanted, granted, and agreed to and with the aforeſ. H. 


Crippes,. John Brooke, Francis Gatacre, Rich. Brooke, Tho. 


Leveſon, and Rd. Horwood, their executors and adminiſtrators 
in form following, that is to ſay, that as well the ſaid Chriſt. 
Digges the father, and his heirs, and every other perſon and 
perſons, and their heirs, who then ſtood or were ſeiſed, or that 
at any time then after ſhould ſtand or he ſeifed, of and in all 
and ſingular the manors, meſſuages, lands, tenements, rents, 
reverſions, ſervices and hereditaments, of the ſaid Chriſtopher 


. Digges the father whatſoever, with the appurtenances, ſituate, 


IyIngs and being in the aſoreſ. county of Kent, from thence 
orward ſhould ſtand and be ſeiſed of and in all and ſingular 
the ſaid manors, meſſuages, lands, tenements, rents, reverſions, 
fervices, and hereditaments, and other the premiſes in the 
faid county of Kent, with all and ſingular their appurtenan- 
ces, to the only uſes and intents afterwards in the ſaid inden- 


tures mentioned and expreſſed, and to no other uſe, intent or 


122 that is to ſay, to the uſe of the ſaid Chriftopher 
igges the father, for the term of his life, and after the 
deceaſe of the ſaid Chriſtopher the father, to the uſe of the 


faid Tho. ſon of the ſaid Chriſ. the ſather, and the _ 
males 
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males of the body of the ſaid Thomas lawfully begotten, or to be 
begotten; and for default of ſuch iſſue, to the uſe of the heirs 
males of the body of the ſaid Chriſtopher the father, upon the bo- 
dy of the ſaid Martha lawfully to be begotten, as by the ſaid in- 
denture amongſt other things it more fully appeareth ; by virtue 
whereof, and by force of a certain ſtatute of transferring of uſes into 
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ſeſſion, made in the parliament of the late king Henry the 8th, i 
holden the 4th day of February, in the 27th year of his reign at js 
Weſtminſter, in the county of Middleſex, the ſaid Chriſ. Digges I! 
the father was ſeiſed of the manors and tenements aforeſ. with the | 
appurtenances, in his demeſne as of freehold for the term of his 
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life; the remainder thereof to the aforeſaid Thomas in form aforeſ. 
expectant; and the ſaid Chriſtopher the father being ſo ſeiſed there. Mot. Ci. ie 
of the remainder thereof in form aforeſaid expectant, the ſaid !“. 
Chriſtopher the father at Owtelmeſton aforeſaid died, of ſuch his 
eſtate thereof ſeiſed; after whoſe death, the ſaid Thomas Digges 

the ſon, entered into the manors and tenements aforeſaid with the 

| appurtenances, and was ſeiſed thereof in his demeſne as of fre-tail, 

that is to ſay, to him and the heirs males of his body begotten, by 4 
virtue of the indenture aforeſaid, and by force of the ſtatute aforeſ. u 
and being ſo ſeiſed of all and ſingular the manors and tenements 4 

: 


aforeſaid, on the aforeſaid roth day of April in the 32d year of the 

ö reign of the ſaid lady the now Queen, at Owtelmeſton aforeſaid, of : 
l ſuch his eſtate died ſeiſed, Thomas Poſthumus Digges being ſon 4 
| and heir of his body within age, and in the ward of the ſaid lady I 
d the Qr as by the ſaid inquiſition it is found; without this, that the ö 
= aforeſaid Chriſtopher Digges the father died ſeiſed of the manors 

. and tenements aforeſaid with the appurtenances, in his demeſne ag 

» of fee, as the aforeſaid Chriſtopher the ſon, and Edward, in the 

3 monſlrans de droit aforeſaid above have alledged; and this they are Iſue. 

. ready to veriſie, ee ann they pray judgment, if the hands of 

d the ſaid lady the by en rom the aforeſaid two parts of the aforeſ. 

at lands called Eaſtendown, and ſo much of the demeſne lands of the 


U manor of Owtelmeſton, next adjoining to the aforeſaid lands called 
| Eaſtendown, as amount to the third part of the aforeſaid manors, 


5 lands, and tenements, whereof it is ſuppoſed that the ſaid Chriſto- 
r pher the father died ſeiſed, in four parts to be divided, or of any 
e, part thereof, ought to be amoved, or the aforeſaid Chriſ. Digges 
ce the ſon, and Edward to the aforeſaid purpartys of the premiſes, 
ar together with the rents and profits thereof, in the mean time afore- 
18, ſaid received, ought to be reſtored: and the aforeſaid Chriſto» 
he pher the ſon and Edward, as before, ſay, that the aforeſaid Chri- 
n- ſtopher Digges, the father died ſeiſed of the manors and te- 
= nements aforeſaid in his demeſne as of fee, as in their 
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mnſirans de dreit aforeſaid above they have alledged; and this 
they pray may be inquired of by the country. And the aforeſaid 
Thomas Palmer and Margaret I; kewiſe, &c. therefore day is given 
to the parties aforeſaid, before the ſaid lady the Queen in 8 days 
of St. Hilary, whereſoever ſhe ſhall then be, to do and receive 
what ſhall be juſt in the premiſes; and it was commanded to the 
Sheriff of Kent, that he ſhould cauſe to come before the ſaid lady 
the Queen at that day twelve good and lawful men of the neigh- 
bourhood of Barham, Lenham, Frenſted, Harriſham, Sturrey, 
Hackiagton, and the pariſh of St. Stephen, and of the manor of 
Netherheards in his bailiwick, every one of whom hath four pounds 
ter annum in lands, tenements or rents at the leaſt, by whom the 
truth of the matter might be better known, and who neither, &c, 
to recognize, &c. at which day before the lady the Queen at Welt- 
minſter come as well the aforeſ. Chriſtopher Digges the ſon, and 
Edward Digges, by T homas Webbe the elder, their attorney, as 
the aforeſ. Thomes Palmer and Margaret in their proper perſons; 
and the ſheriff of Kent returned the names of the jurors, &c. whoſe 
names, &c. whereof none, &c. 'I'herefore it is commanded to the 
ſaid Sheriff of Kent, that he diſtrain them by all their lands, &c. 
and that of the iſſues, &c. ſo that he may have their bodies before 
the lady the Queen in eight days of the Purification of the bleſſed 
Mary, whereſoever, &c. to recognize in form aforeſ. &c. the ſame 
day is given to the parties aforeſ. &c. At which day, before the la- 
dy the Queen at Weſtminſter, came as well the aforeſ. Chriſtopher 
Digges the ſon and Edward by their attorney aforeſ. as the aforeſ. 
'Th. Palmer and Margaret in their proper perſons ; and the Sheriff 


_ ſent not the writ thereof, &c. Therefore, as before, the Sheriff of 


Kent is commanded, &c. that he diſtrain the aforeſ. jurors by all 
their lands, &c. fo that he may have their bodies before the lady 
the Queen, from the day of Eaſter in 15 days, whereſoever, &c. 
unleſs the Juſtices of the lady the Queen aſſig ned to take the aſſizes, 
in the county of Kent, ſhall before come on Monday in the fifth 
week of Lent, at Rocheſler in the aforef. county of Kent, accord- 
ing tothe form of the ſtatute, &c. for default of jurors, &c. there- 
fore that the Sheriff have their bodies, &c. to recognize in form 
aforeſaid, &c. the ſame day is given to the parties aforeſ. &c. at 
which day, before the lady the Queen at Weſtminſter, came as well 
the aforeſ. Chriſtopher Digges the ſon, and Edward Digges by 
their ſaid attorney, as the aforeſ. Thomas Palmer and Margaret in 
their proper perſons, And the aforeſaid Juſtices of aſſizes, before 
whom, &c. ſent here their record had before them in theſe 
words : *afterwards, 2t the day and place within contained, 
before Francis Gawdy, one of the Juſtices aſſigned to hold 
Pleas, before the Queen herſelf, and George Kingſmill, one 
of the Juſtices of the ſaid lady the Queen of the Bench, Juſtices 
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of the ſaid lady the Queen aſſigned to take the aſſiſes, in 
the ſaid county of Kent, by the form of the ſtat. &c. come 
as well the within named Ch. Digges and Ed. Digges, by 
Edmund Gibbon their attorney as the within written | ho. 
Palmer, Eſq. and Margaret his wife by Nathaniel Mawle 
their attorney. Ani the jurors of the jury, whereof within 
mention is made, being called likewiſe come, who to ſay the 
truth of the matter within contained being choſen, tried, and 
ſworn, ſay upon their oath, that long before the day of ob- 
taining the monſtrans de droit within written, one Ch. Digg, 
otherwiſe Digges, Eſq in the monſtrans de dreit within 
named, father of the atorefaid Ch. Digges and Edw. Digges 
was ſciſed of the manors, lands, and tenem. with the appur- 
tenances, in the within written mouſtrans de droit tpecihed, 
and of and in the lands and tenem. in the indenture herein- 
after ſpecified (bearing date the 6th day of May in the 1oth 
ear of the reign of the lady the now Q) in his demeſne as 

of fee; and being ſo ſeiſed thereof, the ſaid Ch. Digges the 
father, before the day of the obtaining the mon/rans de droit 
within ſpecified, that is to ſav, the 6th day of May in the 
tenth year of the reign of the ſaid lady the now Queen, by his 
certain indenture male between him the ſaid Chriſt. Digges 
the father of the one part, and Henry Ciippes,, Ent. John 
Brooke, Francis Gatacre, Richard Brook, '1 homas Leviſon, 
and Rich, Horwood, Gent. of the other part, one part where- 
of ſealed with the ſeal of the ſaid Chriſt. Digges the father 
was ſhewn in evidence to the jurors aforefaid, whoſe date is 
the fame day and year, for the conſiderations and cauſes 
in the ſame indenture ſpecihed, covenanted, and granted 
for him and his heirs, to and with the aforeſaid H. Crippes, 
J. Brooke, F. Gatacre, R. Brooke, Th. Leviſon, and R. 
Horwood and their heirs, that he the ſaid Chriſt. Digges 
the father, and his heirs, then and from thenceforth ſhould 
ſtand and be ſeiſed of and in all and ſingular the aforeſaid 
manors, lands, and tenements, to the behooſs and uſes, 
proviſions, and intents, in that indenture ſpecified ; the tenor 
of which fame indenture followeth in theſe words: fl. 
© This indenture made the ſixth day of May in the 1cth year 
* of the reign of our ſovereign lady Eliz. by the grace of 
* God Queen of England, France, and Ireland, defender of 
the faith, &c, between Ch. Digge, alias Digges, of Owtelm. 
in the county of Kent, Eſq. on the one party, and vir H. 
** Crippes of Thanet in the ſaid county Knt. J. Brooke, F. Gut- 
© acre, R. Brooke, T. Leveſon, and R. Horwood, Gent. on the 
© other party, witnefſeth, that whereas the faid Ch, Digges 
{© heretotore did marry and take to wife Martha Brooke, 
© filter of the ſaid John Brooke and Richard Brooke, and 
© now wife of the ſaid Chriſtopher, and during the ſaid mar- 
* riage had and continuing between the ſata Chrittopher and 
% Martha, they had and have iſſue between them Thomas 
* 3 Digge, 
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& Digge, alias Digges, now being ſon and heir apparent of 
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the ſaid Chriſtopher ; therefore as well in conſideration of 
the ſaid marriage ſo had between the ſaid Chriſtopher and 
Martha, as alſo tor and in conſideration of the ſum of 2001, 
of good and lawful money of England before the ſolemniza- 
tion of the marriage aforeſaid, unto the ſaid Chriſtopher 
well and truly contented, ſatisfied, and paid, as alſo for 
the preferment and certain advancement of the ſaid 'Tho. 
Digges, and of the heirs males of the ſaid Tho. Digges 
of his body Jawfully to be begotten, and alſo for divers 
other good conſiderations the ſame Chriſtopher Digges 
thereunto eſpecially moving, it is now covenanted, granted, 
concluded, condeſcended, and agreed between the faid par- 
ties to theſe preſents, and the ſaid Chriſt. Digges for him 
and his heirs doth by theſe preſents covenant, grant, and 
agree to and with the ſaid Sir Henry Crippes, Knt. John 
Brooke, Francis Gatacre, Richard Brooke, 'Tho. Leveſon, 
and Richard Horwood, Gentlemen, their executors and ad- 
miniſtrators in manner and form following, that is to 
ſay, that as well he the ſaid Chriſtopher Digges and his 
heirs, and all and every other perſon and perſons and 
their heirs which now ſtand or be ſeiſed, or any time 
hereaſter ſhall ſtand or be ſeiſed of and in all and ſingular 
his manors, meſſuages, lands, tenements, rents, rever- 
ſions, ſervices, and hereditaments whatſoever, with their 
appurtenances ſet, lying, and being in the ſaid county of 
Kent, ſhall from the day of the date of theſe preſents 
ſtand and be ſeiſed of and in all and every the ſaid ma- 
nors, meſſuages, lands, tenements, rents, reverſions, 
ſervices, and hereditaments, and other the premiſes in the 
ſaid county of Kent, with all and ſingular their appurte- 
nances, to the only uſes and intents hereafter in thele pre- 
ſents mentioned and expreſſed, and to none other uſe, in- 
tent, and purpoſe, that is to ſay, to the uſe of the ſaid Chriſ- 
topher Digges for term of his natural life, and after the 
deceaſe of the ſaid Chriſtopher Digges, then to the uſe of 
the ſaid Thomas Digges, and of the heirs males of his 
body lawfully begotten, and to be begotten ; and for de- 
fault of ſuch heirs males, then to the uſe of the heirs 
males of the body of the faid Chriſtopher upon the body 
of the ſaid Martha lawfully to be begotten. Provided al- 
ways, and nevertheleſs it is further covenanted and agreed 
by theſe preſents between the ſaid parties to theſe pre- 
ſents upon the conſiderations abovementioned, that for the 


“ preferment and advancement of the other children of 


** the ſaid Chriſtopher Digges, and for the payment of his 


„% debts 
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« debts or legacies, or for any other neceſſary purpoſe or 
« intent, it ſhall and may be lawful to and for the ſaid Chr. 
„ Digzes, together with Sir Henry Crippes, Knt. John 
“ Brooke, Francis Gatacre, Richard Brooke, Thomas Leveton, 
« and Rich, Horwood, or three of them, the faid Henry 
& Crippes, John Brooke, Francis Gatacre, Richard Brooke, 
«© Tho, Leveſon, and Rich. Horwood, at any time hereafter 
ce during the life of the ſaid Chriſtopher Digges, together 
„ with and by the joint conſent and agreement of the ſaid 
« Henry Crippes, John Brooke, Francis Gatacre, Richard 
& Brooke, Thomas Leveſon, and Richard Horwood, or of 
« three of them the ſaid Henry, John, Francis, Rich. Tho. 
« and Richard, by their joint deed or writing indented of 
„them the ſaid Chriſtopher Digges, Henry Crippes, John 
“ Brooke, Francis Gatacre, Rich. Brooke, "Thomas Leveſon, 
„% and Richard Horwood, or of the faid Chriſtopher Digges, 
* or three of them, the ſaid Henry, John, Francis, Richard, 
« Thomas, and Richard, and being ſealed with the ſeals of 
* the ſaid Chriſtopher Digges, Henry Crippes, John Brooke, 
„ Francis Gatacre, Richard Brooke, IJ homas Leveſon, and 
Richard Horwood, or of the ſaid Chriſtopher Digges, or 
three of them the ſaid Henry, John, Francis, Rich. Tho, 
* and Rich, and to be inrolled in any court of record of our 
« ſovereign lady the Queen, or of her heirs and ſucceſſors, 
« to moke void and fruſtrate any of the uſe or uſes, eſtate, 
tor eſtates in theſe preſents abovementioned, expteſſed, or 
* declared, only for, of, or in any ſuch part or parcel of the 
% premiſes, as by the ſaid Chriſtopher Digges, Hen. Crippes, 
© John Brooke, Francis Gatacre, Richard Brooke, Thomas 
& Leveſon, and Rickard Horwood, or by the faid Chriſtoph. 
© Digges, or three of them the ſaid Henry, John, Francis, 
% Richard, Thomas, and Richard, ſhall be thought meet and 
„convenient, and by the ſaid writing indented and inrolled 
& ſhall be expreſſed, limited, and appointed, and none other- 
& wiſe, and thereof by the ſaid writing, ſo to be inrolled, of 
© new to declare, limit, or appoint any ſuch new, or other 
© uſe or uſes, eſtate or eſtates, as to the ſaid Chriſtopher 
„ Digges, Henry Crippes, John Brooke, Francis Gatacre, 
& Richard Brooke, Thomas Leveſon, and Richard Horwood, 
*« or to the ſaid Chriſtopher Digges, and any three of the 
6 faid Henry, John, Francis, Richard, Thomas and Richard, 
«* ſhall be thought meet and convenient, and by the faid 
© writing indented ſhall beexprefled, declared, and none other- 
„ wiſe, any thing in this preſent indenture contained to the 
*© contrary thereof in any wiſe notwithſtanding, and that 
„ immediately from and after ſuch ncw declaration, limita- 
tion, and appointing of any new or other uſe or uſes, eſtate 
or eſtates, of or in any part or parcel of the premiſes 
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& by writing indented, ſealed, and inrolled, as is aforeſaid, 
cc then the ule and uſes, eſtate or eſtates ot ſuch and to much 
« only of the premites, whereof any ſuch new declarati..n, 
„limitation, and appointing ſhall be fo had and made, ſhall 
„ be, and the ſaid Chriſtopher Digges, his heirs, and aſſigns, 
„ and all other perſon and perſons, their heirs, and aſſigns, 
„ which at any time hereaſter ſhall ſtand and be ſeiſed of or 
in ſuch and ſo much of the premiſes, whereof any ſuch new 
declaration, limiting, and appointing ſhall be ſo had and 
* made, ſhall ſtand and be ſeiſed thereof to the uſe of ſuch 
« perſon or perſons, and to ſuch uſe, intents, and conditions 
„only, as ſhall be mentioned and expreſſed in the ſaid writing 
& indented and inrolled, and to none other uſe, intent, or pur- 
„ pole, any thing abovementioned to the contrary thereof in 
& any wiſe notwithſtanding. In witneſs whereof the parties 
to theſe preſents interchangeably to this preſent writing in- 
« dented have put to their ſeals the day and year above 
« written.” By virtue of which ſaid indenture, and by force 
of a certain ſtatute for transferring of uſes into poſſeſſion, made 
in the parliament of the lord Henry the 8th, late King of 
Engl. holden the 4th day of Feb. in the 27th year of his reign, 
at Weſtm. in the county of Middleſex. the aforeſaid Chriſto. 
Digges the father was ſeiſed of the manors and tenements, 
with the appurt. in the within written mon/trans de droit ſpe— 
cified in his demeſne as of freehold, for the term of his life; 
the remainder thereof to the aſoreſ. Thomas, and the heirs 
males of his body iſſuing ; and for default of ſuch iſſue, the re- 
mainder thereof to the heirs males of the body of the ſaid 
Chriſtoph. the father of the aforeſaid Martha lawfully begot- 


ten: and the faid Chriſtoph. Digges the father, being fo 
ſeiſed of the manors and tencments aforeſ. with the appurt. 


the remainder thereof to the aforeſ. Tho. Digges, in form a- 
foreſ. belonging; the ſaid Chr. Digges the father, and the a- 
foreſ. John Brooke, Rich. Brooke, and Tho. Leveſon after- 
wards, and before the day, &c. that is to ſay, the 6th day of 
May in the 12th year of the reign of the faid lady the now Q by 


Acertain indenture made between them the ſaid Chr. Digges 


the father, and the aforeſ. John Brooke, Rich. and I ho. Leve- 
ſon of the one part, and Tho. Ovington, and Tho. Pigges of 
Chertham in the county of Kent, Gent. of the other part, and 
in the court of Chancery of the ſaid lady the now Queen at 
Weſtm. then being on the 4th day of June in the 12th year of 
the reign of the ſaid lady the now Q. aforeſ. in due manner 
of record inrolled ; one part of which, ſealed with the ſeals of 
the aſoreſ. Chr. Digges the father, John, Rich. and Thomas 
Leveſon, to the jurors aforeſaid in evidence was ſhewn, 


u hoſe date is the ſame day and year aboveſ. in which ſaid in- 


denture, reciting the ſaid firſt indenture bearing date the 6th 
day of May in the 10th year of the reign of the ſaid lady 
the now Q. aboveſ. made between him the ſaid Chriſtopher 


Ligges 
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Digges the father of the one part, and the aforeſaid Henry 
Crippes, Knut. John Brooke, Francis Gatacre, Rich. Brooke, 
Thomas Leveſon, and Richard Horwood of the other part, 
covenanted, granted, and agreed, to and with the aforeſaid 
Thomas Ovington and Thomas Digges, their heirs, execu- 
tors, and aſſigns, in manner and form as followeth in theſe 
words. © And alſo whereas the ſaid Chriſtopher Digges, at 
« the time of the making of the ſaid indenture in theſe pre- 
« ſents above recited, was ſciſed of an eſtate of inheritance, 
« amongſt other the lands, tenements, and hereditaments a- 
« boveſaid, of and in one cloſe in the aboveſaid pariſh of 
« Barham, in the occupying of Bartholomew Baker, contain- 
« ing by eſtimation three acres, and two acres of land in 
„Stony Rock, and three acres and two yards in parſonage 
« field in the occupation of the ſaid Bartholomew Baker 
« in Barham aforeſaid, and two half acres of land in the 
« occupying of Henry Crowde, and one half acre late in the 
« occupation of John Barham, Gent. in the pariſh of Barham 
« aforefaid, and alſo three acres called Greene Hill, and 
« one acre lying in Brome Leaſe, joining to Thomas I. add's 
« ground, and one yard in John Nafle's land, lying in Bar- 
« ham aforeſaid. and Kingſton next Barham in the county a- 
« foref. and alſo 16 acres of downland and paſture in the ſaid 
“ pariſh of Barham and Kingſton aforeſ. and Adſham in the 
county aforeſ. in the occupying of Kymber's heirs, and alſo 
the moiety of one and thirty acres of marſh land and arable, 
« the moiety of one tenement lying in the pariſh of Wock- 
ham in the ſaid county, and three acres of marſh land more, 
late in the occupying of Robert Formell, and five acres of 
that now in the occupying of David Denne of Littieborne 
« Court, lying in the pariſhes of Littledorne and Wock ham 
& aforeſaid, and Ickeham in the county aforeſaid, and alſo 
« one tenement with 7 acres of land, lying at Stelling Mennis 
« in the pariſh of Ekham, late in the occupying of Richard 
« Ovington, 30 acres of woodland in the pariſh of Nether- 
« hards, now in the occupying of the ſaid Chriitoph. Digges, 
and one acre of arable land in the occupying of Henry 
« Rigden, called Bedle acre, and alſo two acres of land in 
« Demiſdale, and three actes in Spottes Crofte, half an acre 
« in Whodſlane in the pariſhes of Bacham and Kingſton, 
« and twei've buſhels of rent barley out of William At- 
„% denne's land in Kingſton aforeſaid, and three acres of 
© land at a certain place called Marley within the ſaid 
« parith of Kingſton, in the occupying of James Atdenne, 
„and alſo one tenement with 7 acres of arable land and 
© paſture, in the occupying of Henry Crowde, in the pariſh 
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of Barham aforeſaid, and alſo threeſcore acres of land 
arable, paſture, and down land in the pariſh of Barham 
aforeſaid, and alſo three acres of meadow lying in Win- 
chep in the pariſh of Tannington, and ten ſeams of rent 
barley in the pariſh of Sutton next Sandwich, and alſo 
three acres of arable land in the occupying of Richard 
Rudgely in the pariſh of Kingſton aforeſaid, and fix and 
thirty acres of wood land, arable, and paſture, and half 
a meſſuage, half a barn, half a ſtable, an out-houſe, and 
a meadow containing twelve acres joining to the barn, in 
the occupying of James Herring in the pariſhes of Kingſton 
aforeſ. and born in the county aforeſ. whereupon and for 
and in conſideration that the ſaid Chriſtoph. Digges is in- 
debted to divers perſons in the ſum of nine hundred pounds 
or thereabouts, and that he the ſaid Chriſtoph. may have 
full authority to ſell and alienate ſome part of the ſaid lands 
and tenements for the payment of his faid debts, it is now 
covenanted, granted, condeſcended, and agreed, between 
the ſaid Chr. Digges, John Brooke, Rich. Brooke, and 
Tho. Leveſon, and the aboveſaid Tho. Ovington, and 
Tho. Digges, their heirs, and aſſigns, and the ſaid Chr. 
Digges, John Brooke, Rich. Brooke, and Tho. Leveſon, 
for them and every of them, their heirs, and aſſigns, by 
their joint conſent and agreement do covenant and grant to 
and with the ſaid Tho. Ovington, and Tho. Digges, their 
heirs, and aſſigns by theſe preſents, that from the time 
of the inrolment of this preſent indenture in the Queen's 
Majeſty's court of Chancery, that all and every the faid 
uſe and uſes, conſiderations and intents limited, de- 
clared, and mentioned in the aboveſaid indenture in theſe 
preſents above compriſed, and to and as concerning only 
all and ſingular thoſe ſeveral parcels of the premiſes par- 
ticularly abovementioned, ſhal! be utterly void, fruſtrate, 
and be determined and ended, and that the ſaid Chriſtoph. 
Digges and his heirs, and all and every other perſon and 
perſons, which now ftand or be ſeiſed, or at any time 
hereafter ſhall ſtand and be ſeiſed of and in the ſaid ſeveral 
parcels particularly abovementioned, with the appurte- 
nances, ſhall from the time of the inrolment of theſe pre- 
ſents ſtand and be of all and every the ſame particular par- 
cels abovementioned only, with their appurtenances, ſeiſed 
unto the only uſe of the ſaid Chriſtopher Digges, his heirs, 
and aſſigns for ever, and to no other uſe, uſes, purpoſes, 
and intents: in witneſs whereof the parties aboveſaid 


« to theſe preſent indentures their ſeals interchangeably 
| | have 


part I, Pleadings in Dioczs's Caſe. 


«© have ſet, dated the day and year firſt above written, as by 
« the indenture aforeſaid more fully appeareth.” By virtue 
of which ſaid indenture and inrollment, and by force of the 
aforeſaid ſtatute of transferring of uſes into poſſeſſion, made 
and provided, the aforefaid Chriſt. Digges the father was 
ſeized of the aforeſaid parcel of lands, tenements and heredi- 
taments, with the appurtenances, in the indenture aforeſaid 
particularly laſt ſpecihed, as the law requireth: and further, 
the jurors aforeſaid ſay upon their oath aforeſaid, that the afore- 
{aid Chriſt. Digges the father being ſeiſed of the manors, lands 
and tenements, in the mon/trans de droit within written, 
with the appurtenances, in form aforeſaid the ſaid Chriſt. 
Digges the father, and the aforeſaid John Brooke, Rich. 
Brooke and Rich. Horwood afterward, and before the time of 
the day of obtaining the monſirans de droit within written, 
that is to ſay on the 20th day of Sept. in the 13th year of the 
reign of the ſaid lady the now Q. by a certain other indenture 
made between them the ſaid Chriſt. Digges the father, John 
Rich. and Rich. Horwood on the one part, and the aforeſaid 
Tho. Ovington, and Tho. Digges of Chertham aforeſaid, on 
the other part by the names of Chriſt. Digges of Barham in 
the county of Kane, Eſq. John Brooke, Rich. Brooke and 
Rich. Horwood, Gent on the other part, and in the court of 
the lady the Q. of Com. Pleas, at Weſtm. afterwards, that 
is to ſay, in the term of St. Mich. in the 13th and 14th years 
of the reign of the ſaid lady the now Q., in due manner of 
record inrolled; one part whereof, ſealed with the ſeals of the 
aforeſaid Chriſtopher Digges the father, John and Rich. 
Brooke, and Rich. Horwood, and to the jurors aforeſaid in 
evidence ſhewed, whoſe date is the fame day and year, recit- 
ing the aforeſaid indenture, bearing date the 6th day of May 
in the 10th year of the reign of the ſaid lady the now Q. above- 
ſaid made between the aforeſaid Chriſt. Digges the tather of 


the one part, and the aforeſaid Henry Cripps, Knt. John Brooke, 


Francis Gatacre, Rich. Brooke, Tho. Leveſon, and Rich. 
Hor wood, of the other part, covenanted, granted and agreed, 
to and with the aforeſaid Tho. Ovington and Tho. Digges, their 
heirs and aſſigns, in manner and form, as followeth in theſe 
words. Whereupon, and for and in conſideration that the 
& ſaid Chriſtopher Digges is indebted to divers perſons, in the 
© {um of 10001. or thereabouts, and that he the ſaid Chtiſ- 
e topher may have full authority to ſell, and alienate part and 
parcel of all and fingular his faid lands and tenements 
* whatſoever, for the payment of his faid debts, and for any 
e other neceſſary purpoſe oc intent, it 15 now covenanted, grant- 
& ed, condeſcended and agreed, between the ſaid Chrilt. Digges, 
„ John Brooke, Rich. Brooke, and Rich. Horwood, and the 
© aboveiaid Tho. Ovington, and Tho. Digges, their heirs and 
& aſſigns, and the ſaid Chriſtopher Digges, John Brooke, 
« Richard 
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Rich. Brooke, and Rich. Horwood, for them and every of 
them, their heirs and aſſigns, by their joint conſent and a- 
greement, do covenant and grant to and with the ſaid I ho- 
mas Ovington and Thomas Digges, their heirs and aſſigns 
by theſe preſents, that from the time cf the inro!ment o this 
preſent indenture in the Queen's Majeſty's Court of Chan- 
cery, that all and every the faid uſe and uſes, confidera- 
tions and intents in any wiſe hmited, declared and men- 
tioned in the aforeſaid indentute in theſe preſents above 
compriſed, and for and as concerning all and fingular the 
manors, meſſuages, lands, tenements, rents. reverſions, 
ſervices, and hereditaments whatſoever, with the appurten- 
ances in any wiſe mentioned, meant, compriſed, and ſpeci- 
fied in the aboveſaid indenture in theſe preſents above com- 
priſed, except one field or meadow lying and being in the 
pariſh of Buſhopſborne in the ſaid county of Kent, con- 
taining by eſtimation or thereabouts, and now or 
late in the occupation or poſſeſſion of one Vincent Edley 
or his aſſigns, ſhall be utterly void, fruſtrate, and be deter- 
mined and ended, and that the faid Chriſt. Digges and his 
heirs, and ail and every perſon and perſons which now 
ſtand or be ſeiſed, or at any time hereaſter ſhall ſtand and 
be ſeiſed of and in all and ſingular the faid manors, meſ- 
ſuages, lands, tenements, rents, reverſions, ſervices and 
hereditaments whatſoever, with the appurtenances, or any 
parcel thereof, in any wiſe mentioned, meant, compriſed 
or ſpecified in the aboveſaid indenture, in theſe preſents 
compriſed (except before excepted) ſhall from the time of 
the inrolment of theſe preients, ſtand and be ſeiſed of and 
in all and ſingular the ſaid manors, meſſuages, lands, 
tenements, reverſions, fervices, and hereditaments, with 
the appurtenances, in the ſaid former indenture, or in theſe 
preſents meant, contained or ſpecified, and of every part 
and parcel thereof (except before excepted) to the only ule 
of the ſaid Chriſtopher Digges, his heirs and aſſigns for 
ever, and to none other uſe, uſes, purpoſes or intents. In 
witneſs whereof the parties aboveſaid to theſe preſent inden- 
tures their ſeals interchangeably have ſet, dated the day 
and year firſt above written,“ as by the ſaid other inden- 


ture further recited more fully appeareth : and the aforeſaid 
Chriſt. Digges the father, ſo as before is ſaid being ſeiſed of the 
manors, metluages, lands, tenements, and hereditaments afore- 
laid, with the appurtenances, in the aforeſaid indenture bear- 
ing date the 20th day of September in the 1 3th year aboveſaid, 
as the Jaw requireth, he the ſaid Chriſtopher Digges the fa- 
ther, aſterwards and before the day of the iſſuing of the en- 
trans de droit within written, that is to ſay, on the 26th day of 
October in the 14th year of the reign of the ſaid lady the now 
Queen, by a certain other indenture, made between the faid 
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Chriſtopher Digges the father, of the one of part, and Richard 
Gaunt, Gent. and Lawrence Applegate of the other part, one 
part of which ſealed with the ſeal of the ſaid Chrii. to the 
Jurors aforeſaid, in evidence was owes. whoſe date is the 
ſame day and year, covenanted and granted for him and his 
heirs, to and with the aforeſaid Richard Gaunt and Lawr. 
Applegate, in manner and form as in the indenture afore- 
{aid is contained, the tenor of which ſolloweth in theſe words. 
« This indenture made the 26th day of October in the 14th 
« year of the reign of our ſovereign lady Eliz. by the grace 
« of God Q. of England, France, and Ireland, defender of 
« the faith, &c. Between Chriſt. Digges of Barham in the 
« county of Kent, Eſq. on the one part, and Richard Gaunt 
« of the city of Canterbury, Gent. and Lawrence Applegate 
« of the pariſh of St. George of the ſame city, Draper, on the 
« other party, witneſſeth that it is covenanted, granted, con- 
« deſcended, and agreed between all the aboveſaid parties to 
« theſe Indentures by theſe preſents in manner and form fol- 
« Jowing, that is to ſay. And ſirſt the ſaid Chriſtopher Digges 
« for him, his heirs, executors, and aſhgns doth covenant and 
« grant to and with the faid Richard Gaunt and Lawrence 
Applegate, their executors and aſſigns, by theſe preſents, 
* that he the ſaid Chriſt. Digges and Martha his wife before 
the end of this inſtant term of St. Mich. upon one writ of 


*« covenant to be purſued by the ſaid Richard and Lawrence 


out of the High Court of Chancery, and returnable before 
© the Queen's Majeſty's Juſtices. of the Common Pleas at 
“ Weſtminſter, ſhall acknowledge and levy a fine of all theſe 
ee the manors, lands, tenements, meadows, marſhes, paſtures, 
« feedings, woods, underwoods, rents, and ſervices to any 
« the ſame manors appertaining, or in any wiſe belonging, 
é ſet, lying and being in the pariſhes of Barham, Kingſton, 
% Buſhopſborne, Patrickſborne, Litt'cborne, Well, Sturrey, 
“ St. Stephens, Nackington, Netherhards, Lencham, Hariſ- 
« ham and Frinſted in the county of Kent. And alſo all 
* other the lands, tenements and hereditaments whatſoever, 
* which he the ſaid Chriſt. Digges now hath or late had in 
the ſame county. And that by the names of Owtelmeſton, 
& Mayton, Nackington and Yokes Court, with the appurten- 
© ances and 40 meſſuages, 20 tofts, 1 mill 3 dove-houſes, 
* 20 gardens, 10 orchargs, 1000 acres of land, 100 acres 
© of meadow, 700 acres of paſture, 600 acres of wood 
* 100 acres of heath and furze, and 5 pounds rent, an 

„e the rent of 10 quarters of barley with their appur- 
* tenances in Barham, Kingſton, Buſhopſborne Bridge, 
« Patrick{borne, Littleborne, Well, Sturrey, St. Stephens, 
Nackington, Netherhards, Lencham, Hariſham, Frinſted, 
Sutton, 
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& Sutton, Ripple, and Sholden. And nevertheleſs it is cove. 
& nanged, granted and agreed between the ſaid Chriſtopher 
c Digges, Richard Gaunt, and Lawrence Applegate, their 
& heirs, executors, and aſſigns, by theſe preſents, and the faid 
& Rich. Gaunt and Lawrence Applegate for them, their heirs, 
„ executors and aſſigns, do covenant and grant by theſe pre- 
« ſents, to and with the ſaid Chriſtopher Digges, his heirs, 
« executors and aſſigns, in form following, that is to ſay, that 
<& the ſame ſine and the uſe and execution of the ſame, as to 
„ the manorof Yokes Court, with the appurtenances, and one 
% meſſuage called Fokeham, five hundred acres of land, mea- 
& dow and paſture, by eſtimation be it more or leſs, with the 


_ ©. appurtenances ſet, lying, and being in the pariſhes of Frin- 


« ſted Leneham, and Hariſham in the county of Kent above- 
& ſaid, one hundred and threeſcore acres of land, meadow, 
« and paſture in the pariſhes of Netherhards, Nackington, 
« and Patrickſborne in the ſaid county. And all thoſe lands 
* arable and paſture, containing by eſtimation 200 actes, 
& called Gore and Ilding, lying and being in the pariſhes of 
& Barham and Kingſton \ boveſgid, now or late in the oc- 
« cupying of James Herring, and John Netherſole, or of 
<« their aſſigns, all woodland, woods and underwoods, courts, 
« rents, and perquiſites of courts, of all the ſame only ex- 
« cept, ſhall be to the uſe of the ſaid Chriſtopher Digges and 
«© Martha, and the heirs and aſſigns of the ſaid Chriſtopher 
« Digges for ever, and that the ſaid fine, uſe, and execution 
« thereof, as well to the manors of Owtelmeſton, Mayton, 


% Kc. and all the lands, meadows, paſtures, marſhes, feed- 


« ings, woods, underwoods, rents, and ſervices to the ſame 
«© manors, or any of them belonging or in any wiſe apper- 
&« taining: and alſo all other the meſſuages, lands, tene- 
„ ments, meadows, paſtures, marſhes, woods, underwoods, 
e and other hereditaments whatſoever above in theſe preſents 
« ſpecified, mentioned or compriſed, the uſe thereof in the 
« aboveſaid fine in form aboveſaid to be levied and acknow- 
„ Jedged before by this indenture not limited or appointed, the 
<« rent of 10 quarters of barley only except, to be to the only 
„ ule and behoof of the ſaid Chriſt, Digges, his heirs and aſ- 
« ſigns for ever, and to none other uſe or uſes, purpoſe or 
cc intent, and that the ſaid fine and uſe and execution there- 
« of, as to the aboveſaid 10 quarters of barley to be to the only 
& uſe and behoof of the aboveſaid Richard Gaunt and his 
„ heirs for ever. In witneſs whereof the parties aboveſaid 
« to theſe preſent indentures their ſeals interchangeably have 
&« ſet, dated the day and year firſt above written.“ And the 
zforcſaid Chriſtopher Digges the father (ſo as afore is ſaid) 


being 
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being ſeiſed of the manors, meſſuages, lands, tenements, and 
hereditaments aforeſ. with the appurt. in the mon/trans de droit 
within written ſpecified as the law requireth, afterwards, and 
before the day of obtaining the mon/lrans de droit within writs 
ten, that is to fay, from the day of St. Martin in 15 days with- 
in written in the 14th year of the reign of the ſaid lady the now 

aboveſ He thereof levied a certain fine in the court of the 
{aid lady the now Q. at Weſtm. in the county of Middleſex 
before 3 Dyer, Rich. Weſton, John Walſh, and Rich. 
Harper, then Jult. and afterwards in 8 days of St. Hil. in the 
fame 14th year of the ſaid lady the now Q. aboveſ. there then 
granted and recorded before the ſaid Juſt. and others of the Q. 
faithful people then and there preſent, between the aforeſ. R. 
Gaunt, Gent. and Laur. Applegate, plaintiffs, and the aforeſ. 
Chriſt. Digges and Martha his wife, by the name of Chriſt, 
Digges and Martha his wife, deforceants, of the manor, lands, 
tenements, and hereditaments, in the mon/{rans de droit with- 
in written within ſpecified, with the appurt. amongft other 
things by the names of the manors of Owtelmeſton, Mayton, 
Neckington, and Yokes Court with the appurt. and 40 meſ- 
ſuages, 20 tofts, 1 mill, 3 dove-houſes, 20 gardens, 12 
orchards, 1000 acres of land, 100 acres of meadow, 7c0 
acres of paſture, 600 acres of wood, 100 acres of furze and 


heath, and 1008. rent, and the rent of 10 quarters of barley 


with the appurt. in Barham, Kingſton, Buſhopſborne Bridge, 
Patrickſborne, Littleborne, Well, Sturrey, St. Stephens, Nac- 
kington, Netherhards, Lenham, Hariſham, Frinſted, Sutton, 
Ripple, and Shoulden ; whereupon a plea of covenant then 
was ſummoned between them in the ſaid court (that is to ſay) 
that the aforeſaid Chriſt. Digges and Martha did acknowledge 
the aforeſ. man. tenem. and rents with appurt. to be the rightof 
the ſaid Rich. as thoſe which the ſaid Rich. and Lawr. then had 
of the gift of the aforeſ. Chriſt. and Martha, and thoſe they re- 
miſed and quit claimed from them the ſaid Chrift. and Mar. and 
their heirs, to the aforeſ. Rich. and Lawr. and the heirs of the 
ſaid Rich. for ever: and moreover, that the faid Chriſt. and 
Mar, then granted for themand the heirs of the faid Chrift that 
they would warrant to the aforeſ. Rich. and Lawr. and the heirs 
of the ſaid Rich. the aforeſ. manors, tenem. and rents with the 
appurt. againſt all men for ever, and for that recognition, re- 
leaſe, quit claim, warranty, fine, and concord, the ſaid Rieh. 
and Lawr. gave to the aſoreſ. Chriſt. and Martha 80l. ſterl- 
ing, which fine was levied with proclamations, according 
to the form of the ftatute in ſuch caſe made and provid- 
ed. And further the jurors ſay upon their oath aforeſaid, 
that the aforeſaid fine in form aforeſaid levied, was had 
and levied to the ufes and intents in the mdenture afore- 
laid, bearing date the 26th day of October in the 14th year 
of the reign of the faid lady the now Queen as aboveſaid 
above ſpecified, by virtue of which ſine, indenture and 
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ſtatute aforeſ. the e -: Chriſtopher Digges the father was 
ſeiſed of the manors. tenements and hereditaments aforef. with 
the appurtenan«es, as the law requireth : and the jurors aforeſ. 
further ſay upon their oath aforeſ. that the aforeſ. Chriſtopher 
Digges the lather being ſo as aforeſaid ſeiſed of the manors, 
lands and tenements within written, as the Jaw requireth, the 
ſaid Chriſtopher Digges the father, and the aforeſ. John Brooke, 
Richard Brooke, and Richard Horwood, afterwards, that is to 
fay on the 7th day of Novemb. in the 14th year of the reign 
of the ſaid lady the now Queen, came into the court of the ſaid 
lady the Queen of her Chancery, and then and there acknow- 
ledged the indenture aforeſaid, bearing date the 20th day of 
Septemb. in the 13th year aforef. to be their deed : and upon 
that the ſaid indenture afterwards, that is to ſay, on the 5th 
day of Novemb. in the 14th year aſorſ. in the ſaid court of 
Chancery in due manner of record was inrolled : by virtue of 
which, and by force of the ſtat, aforeſaid, the ſaid Chriſtopher 
Digges the father was ſeiſed of the manors, lands and tene- 
ments within written as the law requiteth; and being ſo ſeiſcd 
thereof the ſaid Chr. Digges the father, afterwards, and before 
the day of obtaining the monſirans de droit within written, 
that is to ſay, on the firſt day of Feb. in the year of our Lord 
1576, and in the 19th year of the reign of the ſaid lady the 
now Q. made his teſtament and laſt will in writing of which 
ſaid teſtament and laſt will, the tenor (amongſt other things) 
followeth in theſe words. In the name of God Amen, the 
«« firſt day of Feb. in the year of our Lord God 1576, and in 


the 19th year of the reign of our ſovereign lady Elizabeth, by 


cc the grace of God Queen of England, France, and Ireland, 
&« defender of the faith, &c. I Chr. Digges of St. Gregory's 
« without the walls of the city of Canterbury, Eſq. ſon and 
4 heir of Will. Digges, late of Barham in the county of Kent, 
« deceaſed, being ſick in body, but of good and perfect remem- 
e brance, thanked be Almighty God, revoking and making 
„ void all and other my former wills, ordain and make this 
% my preſent teſtament and laſt will in manner and form fol- 
& lowing, that is to ſay, this is the laſt will of me the above- 
«« ſaid Chriitopher Digges, made the day and year aboveſaid, 
« touching the d-ſpolition of all my lands, tenements, and 
« hereditaments in the county of Kent and Canterbury, or 
« elſewhere in the realm of England: firſt touching the 
&« thirds and third part of my lands to be due unto the 
&« Queen's Majeſty or any other, tor wardſhip, primer ſei— 
& fin, livery; or otherwiſe, my will and meaning is to 


« leave to deſcend to Thomas Digges my ſon, to have 


« and to hold to him and his heirs tor ever; all theſe my 
« lands and tenements, called or known by the name of 
« Eaſtendowne, containing by eflimation one hundred 
„ and ten acres of land, and all theſe lands, RE 
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" and hereditaments which I had by deſcent after the death of 
* Tho. Digges of Newington next Sittingborne, Eſq. deceaſ- 
© ed, and if the ſaid lands and tenements, as is aforeſaid, left 
* to deſcend to Tho. my ſon, do not amount to fatisfy the 
Queen's Majeſty of the thirds or third part to be due unto 
her Highneſs, then my will and meaning is; that ſo much 
* other lands next adjoining to the ſaid Eaſtendown, fhall 
&© deſcend and be unto my faid ſon Thomas Digges, as ſhall 
« ſuffice to ſatisfy and make up the Queen's Highneſs's thirds 
4 or third part, and that her Highneſs be anſwered out of the 
« rents and profits of the ſame, and out of the demiſe made 
« of the manor of Owtelmeſton. Item, I will that Thomas 
« Ovington aforeſaid; immediately after my departure out of 
« this tranſitory world, ſhall ſell all my lands in the pariſhes 
« of Hardes and Nackington in the county aforeſaid, with 
* the rents thereto belonging. Item, I will, that the faid 
« Thomas Ovington or his aſſigns, immediately after my 
« death, ſhall ſell all thoſe my lands, tenements, and heredi- 
« taments, with the appurtenances whatſoever, in the pariſhes 
« of Sturrey and Hackington, alias St. Stephens, in the coun- 
« ty of Kent aforeſaid, and alſo all thoſe my gardens in the 
te county of Canterbury, aforeſaid, for the ſum of 2001. of law- 
ful money of England. And I will that the faid two hundred 
« pounds coming of the ſale of my lands,tenements and heredi- 
e taments aforeſaid, with the appurtenances in Sturrey and 
« Hackington, and in the county of Canterbury; and alſo 
that the money coming of the ſale of all my lands in the 
« pariſhes of Hardes and Nackington aforeſaid, ſhall go and 
be employed towards the payment of my debts, and for 
and towards the performance of this my preſent teſtament 
„ and laſt will. Item, I will, that if Martha my wife, by 
« releaſe or otherwiſe will grant over all that the eſtate 
that ſhe hath or may have in the lands in Hades and 
« Nackington aforeſaid, with the rents thereto ORG of 
« way of jointure, unto ſuch as the ſaid Thomas or bis aſ- 
« ſigns ſhall make ſale thereof; that then the ſaid Martha, for 
« and in recompence of her ſaid jointure therein, ſhall have 
&« ſor term of her life all ſuch my lands in Barham above- 
% ſaid, which I purchaſed of maſter William Awcher, and 
« alſo all ſuch my lands there as I late had of maſter 
% William Boys by way of exchange for other lands. I- 
„tem, I will, that Henry Aldy and Nicholas Franklin a- 
4 forefaid ſhall have all the aforeſaid lands and tenements 
* with their appurt. rents, reverſions, ſervices," and here- 
* ditaments, other than ſuch 2 before are given to T. Digges 
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© my ſon, and to Martha my wife for term of her life, or by 
way of jointure or otherwiſe, or willed to be ſold as aſore- 
« ſaid, and ſhall receive and take the yearly revenues and 
6 profits thereof, for and towards the further and full pay- 
ment of my debts, legacies, and annuities afore expreſſed, 
« and hereunder mentioned, and alfo of my funeral charges, 
« and for and towards the bringing up of my ſons and daugh- 
ters aforeſaid, until either Martha my wife, or the afore- 
6% ſaid Thomas Ovington and Rich. Brooke, or the aforeſaid 
« Thomas Ovingtort enter into bond unto the ſaid Henry 
„ Aldy and Nicholas Franklin or to their aſſigns, in ſuch 
manner and form as before is exprefſed. Item, I will, that 
&« if the ſaid Thomas Ovington and the aforeſaid R Brooke 
„ within one month next following, after ſuch refuſal afore- 
« faid by my wife, do enter into bond unto the aforeſaid 
« Henry Aldy and Nicholas Franklin as is aforeſaid, and 
« within the time aforeſaid, that the ſaid Thomas and Rich- 
« ard, immediately after ſuch bond had and made, ſhall have the 
« lands and tenements aforeſaid, and other hereditaments 
« whatſoever, other than ſuch as before are given to Thomas 
” « Digges my ſon, or to Martha my wife for terme of her 
4 &« life, by way of jointure, or otherwiſe or appointed to be 
5 4 fold, or are appointed to the poor as is aforeſaid, and ſhall 


{ 

{ 

s receive and take the yearly revenues and profits thereof, : 
c 


13 
|. « in ſuch manner and form, and for ſuch purpoſe and effect, 

1 * and for no other, and for ſo long as my aforeſaid wife ſhould r 
7 * have done, if ſhe ſhould have entered into bond as is afore- N 
1 1 « ſaid: but and if the aforeſaid Rich. Brooke do not within 3 
0 < the time above limited enter into bond to the aforeſaid . 
\% « Henry and Nicholas, with the ſaid Tho. Ovington in man- ts 
| ner and form aforementioned, but ſhall refuſe or neglect fo 5 
1 4 to do, then I will, if the aforeſaid Thomas Ovington within 4 
$f. te the time aforeſaid do enter into bond unto the aforeſaid 1 
15 « Henry Aldy and Nicholas Franklin in the ſum of four hun- te 


« dred pounds, according as is above ſpecified, then I wil il « 

« immediately after the ſaid entry into ſuch bond by the aid 10 

6 T. Ovington unto the ſaid Henry and Nicholas made and « 

« done, that then the ſaid Tho. Ovington or his aſſigns, ſhall 4 

« have the aforeſaid lands and tenements, rents, reverſions, 40 
« and hereditaments, other than ſuch as before are given to WM «. 
T. Digges my ſon, or to Martha my wife, or appointed to be Ii « | 
& ſold, or appointed to the poor to dwell in as aforeſaid, and BW « | 
« ſhall receive and take the yearly revenues and profits there- Bl ;. | 
*« of, in ſuch manner and form; and for ſuch purpoſe and 


effect, and for no other, and for ſo long as my 3 
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« wife, or her aſſigns ſhould have done, if ſhe ſhould have 
« entered into bond, as is aforeſaid, and as the aforeſaid 
Richard Brooke, and the ſaid Thomas Ovington and their 
« aſſigns ſhould have done, if the ſaid Thomas Ovington and 
« Richard Brooke chould have entered into a bond unto the 
« aforeſaid Henry and Nicholas, as is above ſpecified. Item, 
« | will after all my debts, legacies, payments, annuities, and 
« and funeral charges aforeſaid be fully ſatisfied, diſcharged, 
« or be or may be tully levied, that then all my lands and 
« tenements, with their appurtenances, other than the lord- 
« ſhip of Yoke, and the manor of Fokeham with their ap- 
« purtenances in the pariſhes of Leneham, Frinſted, and Har- 
« riſham in the county of Kent aforeſaid, the lands in Barham 
e aforeſaid, appointed to my wife for terme of her life, as is 
« aforeſaid, and the lands and tenements in Sturrey and Hac- 
& kington, alias Saint Stephens in Canterbury, and the lands 
e in Hardes and Nackington aforeſaid, with the rents thereof 
« belonging, appointed to be ſold as aforeſaid, (excepted and 
© reſerved) ſhall be to my eldeſt ſon then living, and to the 
« heirs males of his body lawfully begotten for ever, paying 
« yearly unto every of my other ſons then living, until every of 
« them ſhall come to the age of four and twenty years, four 
« pounds of lawful money of England at the feaſt-day of 
« the Annunciation of our Bleſſed Lady the Virgin, and Saint 
% Michael the Archangel by even portions, half-yearly to be 
« paid, and alſo paying yearly to every of my aforeſaid daugh- 
« ters then living until every of them ſhall be married, or 
« ſhall come to the age of 21 years, five marks of lawful 
money of England at the feaſt day next aforeſaid, by even 
« portions half-yearly to be paid; and if default of payment 
happen to be of the aforeſaid ſeveral tour pounds yearly to 
ebe paid to every or any of the aforeſaid ſons as is aforeſaid, 
or of the aforeſaid ſeveral five marks yearly to be paid to e- 
every or any of the aforeſaid daughters, as is aforeſaid ; that 
« then it ſhall be lawful to every or any of my aforeſ. ſons and 
daughters for default of payment of the ſums or ſum due to 
them or any of them, by way of annuity as is aforeſ. into 
„the lands and tenements and other hereditaments above 
© limited to my eldeſt ſon aforeſ. and to his heirs males as 1s 
« aforel. to enter and diſtrain, and the diſtreſs there ſo taken 
„ lawfully with them, or any of them, to lead, drive, and 
* carry away, until every of them ſhall be fully ſatisfied, 


* contented and paid off their ſeveral annuities in manner 
Sn: „ and 
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and form aforeſaid, to be paid together with their coſts and 
damages in that behalf ſuſtained and had. Item, I will, 
that atter the deceaſe of Martha my wife, if then my eldeſt 
ſon aforeſaid, or the heir male of his body lawfully begot- 
ten then living, ſhall be of full age of 22 years, that then 
the ſaid eldeſt ſon, or his heir male aforeſaid, ſhall have the 
aforeſaid lordſhip of Yoke, and manor of Fokeham with 
their appurtenances, and the lands aforeſaid bought of Mr, 
Awcher, and had in exchange of Mr. Boys, to him and to 
the heirs males of his body lawfully begotten for ever, and 


if then my eldeſt ſon aforeſaid, or his heirs male as is afore- 


faid, ſhall be of the age of two and twenty years, then [ 
will that the yearly profits and revenues of the aboveſaid 
lordſhip of Yoke and manor of Fokeham with their appur- 
tenances, and the lands aſoreſ. bought of Mr. Awcher, and 
had in exchange of Mr. Boys aforeſ. until my faid eldeſt 


6 fon aforeſaid, or his heir male aforeſ. ſhall come to the full 
« age of two and twenty years, ſhall go and be employed to- 


cc 


wards the payments of my debts, legacies, payments, and 
annuities aforcſaid. Item, I will, that if it happen my 
eldeſt ſon aforeſaid, or his heirs male aforeſaid to depart 
this tranſitory world without heirs males or male of his 
body lawfully begotten, then for lack gf ſuch heir male, all 
and every the aforeſ. lordſhip, manory, lands, tenements, 
with their appurtenances, rents, ſervices, and hereditaments, 
other than ſuch as are appointed to be ſold, and for the 
poor as is aforeſaid, ſhall be and remain to his next eldeſt 
brother than living, and to the heir males of his body law- 
fully begotten for ever, paying yearly to every of his brothers 
my ſons then living, until every of them ſhall be of the 
full age of four and twenty years, four pounds of Jawſul 
money of England, and to every of his ſiſters my daugh- 
ters then living, five marks of lawful money, in ſuch man- 
ner and form and fo long as is afore ſpecified. Item, I will 
that all and ſingular the aboveſaid lordſhips, manor, lands 
and tenements with their appurtenances, rents, reverſions, 


& ſervices, and hereditaments whatſoever in the county of 
« Kent, or elſewhere, other than ſuch as afore ſpecified to 
be fold by Thomas Ovington aforeſaid, and willed to my 
* eldeſt ſon aforeſaid, as is afore ſpecified for lack of heirs 


cc 
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male of the body of any of my aforeſaid ſons ſhall 


ſucceſſively remain from brother to brother, and to 


his heirs male, paying yearly and for ſo long to bis 
brother and ſiſters, as is aforeſaid; and if it fortune 
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te all my ſons depart this tranſitory world without heirs males 
« or male of their or his body lawfully begotten, then for lack 
&« of ſuch heir male, I will all the aforeſaid lordſhip, manor, 
lands, and tenements with their appurtenances, rents, re- 
« verſions, ſervices, and hereditaments in the pariſhes of 
« Leneham, Frinſted, and Harriſham aforeſaid, ſhall be and 
« remain unto my daughters afoceſ. and to their heirs for ever. 
« And J will, that all other my lordſhips, manors, lands, and 
© tenements, with their appurtenances, rents, reverſions, ſer- 
“ yices, and other hereditaments in Barham aforeſaid, for 
lack of heirs males or male of the body of any of my ſons 
&« lawfully begotten, ſhall remain to Thomas Digges, one of 
« the ſons of Leonard Digges, Eſq. late of the pariſh of Sut- 
« ton in the county of Kent aforeſaid, and to the heir males 
« or male of his body lawfully begotten for ever ; and for lack 
« of ſuch heir male to remain to James Digges one other of 
« the ſons of the aforeſaid Leonard, and unto the heirs males 
« or male of his body lawfully begotten for ever; and for lack 
& of ſuch heir male to remain to the right heirs of me the 
* aforeſaid Chriſtopher Digges, one other of the ſons of the 
* aforeſaid Leonard, and unto the heirs males or male of his 


« body lawfully begotten for ever, and for lack of ſuch heir 


% male, to remain to the right heirs of me the aforeſaid 
« Chriſtopher Digges for ever,“ as by the teſtament and laſt 
will aforeſaid (amongſt other things) more fully appeareth. 
And afterwards and before, &c. that is to ſay, on the ſecond 
day of February in the ninteenth year of the reign of the ſaid 
lady the now Queen, the aforeſaid Chriſtopher, the father, at 
Barham in the county aforeſaid, died ſo ſeiſed of the inanors, 
tenements, and hereditaments aforeſaid, in the mon/{rans de 
droit within written, ſpecified with the appurtenances as 
aforeſaid, as the law requireth. And further the jurors afore- 
ſaid fay upon their oath aforeſaid, that the aforeſaid Martha 
Digges, wife of the ſaid Chriſt. Digges the father ſurvived 
him the ſaid Chriſtopher Digges her huſband ; and that the 
aloreſaid Martha afterwards, that is to ſay, on the 4th day of 
May in the 19th year aforeſaid, at Barham aforeſaid died: and 
further the jurors aforeſaid ſay upon their oath aforeſaid, that 
the faid Thomas Digges, father of the ſaid Thomas Poſthu- 
mus Digges, in the inquiſition and manſtrans le droit within 
written named, and the aforeſ. T. Digges named, in the inden- 
ture aforeſ. here firſt ſpecified, were one and the ſame perſon, 
and not other nor divers; and that the manors, land, and tenem. 
in the inquiſition aforeſ. ſpecified, and the manors, lands, and 
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tenements in the indenture aforeſ. here firſt mentioned and 
compriſed, are the ſelf ſame manors, land, and tenements, and 
not others, nor divers; and that the aforeſ. land and tene- 
ments, whereof the uſes by the aforeſ. indenture, bearing date 
the 6th day of May in the 12th year aforeſ. are revoked, are 
not the manors, land, and tenements in the aforeſ. mon/tran 
de droit ſpecihed, nor any parcel thereof; and that the uſes of 
the manors, land, and tenements in the aforeſ. mon/trans d: 
droit ſpecified, nor any part thereof, by the aforeſ. ſecond in- 
denture here within ſpecified, were not revoked, annulled, 
or mentioned to be by the ſame revoked or annulled ; and that 


the aforeſ. manors, land, and tenements, whereof the uſes by 


the aforeſ. indenture, bearing date the 2oth day of Septemb. 
in the 13th year aforeſ. mentioned to be by the ſame indenture 
revoked and annulled, are the ſame manors, land and tene- 
ments in the monſirans de droit above ſpecified, and not other, 
nor divers. But whether upon the whole matter aforeſ. in 
form aforeſ. found, the ſaid Chr. Digges the father died ſeiſed 
of the manors, lands, and tenements in the mon/trans de droit 
within written ſpecified, in his demeſne as of fee, as in the 
aforeſ. monſtrans de droit it is ſuppoſed, or not, the jurors a- 
ſoreſ. are utterly ignorant; and thereof pray the advice of the 
Juſtices aforeſ. and of the court here, &c. And if upon the 
whole matter aforeſ by the jurors aforeſ. in form aſoteſ. found, 
it ſhall ſeem to the ſame Juſtices and court here, &c. that the 
aforeſ. Chr. Digges the father died ſeiſed of the manors and 
tenements in the mon/trans de droit within written ſpeciſied, or 
of any part thereof, with the appurtenances in his demeſne as 
of fee; then the jurors ſay upon their oath aforeſ that the 
aforeſ. Chr. Digges the father died ſeiſed of the manors and 
tenements, with the appurtenance, in the mon/trans de droit 
within written ſpecified, or of ſo much thereof, as to the ſame 
Juſtices it ſhall ſeem that the ſame Chriſtopher ſo died ſeiſed 
in his demeſne as of fee, as the aforeſ. Chr. Digges the ſon, 
and Edw. Digges within by pleading have alledged; and if 
upon the whole matter aforeſ. by the jurors aforeſ. in form 
aforeſ. found, it ſhall ſeem to the ſame Juſtices and court here, 
&c. that the aforeſ. Chr. Digges the father did not die ſeiſed 
of the manors and tenements, with the appurtenances in the 
monſirans de droit within written ſpecified, or of any parcel 
thereof in his demeſne as of fee ; then the ſaid jurors ſay upon 
their oath aforeſ. that the aforeſ. Chriſtopher Digges the fa- 
ther did not die ſeiſed of the manors and tenements, with the 
N in the Monſtrans de droit within written ſpe- 
cified, or of ſo much thereof as to the ſaid Juſtices aforel. 


it ſhall ſeem that the ſame Chriſtopher did not die ſeiſed of 
in 
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in his demeſne as of fee, as the ſaid Thomas Palmer and Mar- 
garet within by pleadin e alledged; and becauſe the court 
of the lady the Queen here of giving their judgment of and 
upon the premiſes are not yet adviſed, day thereof is further 
given to the parties aforeſ. in ſtate as now, before the lady the 
Q. until the moriow of the Holy Trinity, whereſoever, &c. 
to hear their judgment of and upon the premiſes, &c. becauſe 
the court of the lady the Queen here thereof are not yet, &c. 
At which day, before the lady the Q. at Weſtm. come as well 
the aforeſ. Chr. Digges the fon, and Edw. Digges, by their 
attorney aſoreſ. as the aſoreſ. Tho. Palmer — 8 in 
their proper perſons; and becauſe the court of the lady the Q. 
here of giving their judgment of andupon the premiſes are not 
yet adviſed, further day is given to the parties aforeſ. in ſtate as 
now, before the lady the Q. until in 8 days of St. Michael 
whereſoe ver, &c. to hear their judgment of and upon the 
premiſes, becauſe the court of the lady the Queen here there- 
of are not yet, &c. At which day, before the lady the Q. 
at Weſtm. come as well the aforeſ. Chr. Digges the ſon, and 
the ſaid Edw, Digges, by their attorney aforeſ. as the aforeſ. 
a Tho. Palmer and Margaret, in their proper perſons ; and be- 


he cauſe the court of the ſaid lady the Queen here of giving their 
the judgment of and upon the premiſes are not yet adviſed, day 
id, thereof is given to the parties aforeſ. before the lady the Q. 
he until in 8 days of St. Hilary, whereſoever, &c. to hear their 
nd judgment thereof, &c. becauſe the coutt of the lady the 


or Queen here are not yet, &c. At which day, before the lady 
a8 the Queen at Weſtm. come as well the aforſ. Chr. Digges the 
the ſon, and Edw. Digges, by their attorney aforeſ. as the ſaid 
nd Thomas and Margaret, in their proper perſons ; and becauſe 
ot the court of the lady the Q. here of giving their judgment 
me of and upon the premiſes are not yet adviſed, further day is 
ſed given to the parties aforeſ. before the lady the Q. until from 
MN, Eaſter-day in 15 days whereſoever, &c. to hear their — 


| if ment thereof, &c. becauſe the court of the lady the Queen 
rm here thereof, are not yet, &c. At which day before the lady 
re, the Q. at Weftm. come as well the aforeſ. Chr. Digges the 
ed ſon, and Edw. Digges, by their attorney aforeſ. as the aforeſ. 
the Tho. Palmer and Margaret, in their proper perſons ; and be- 
cel cauſe the court of the lady the Q. of giving their judgment of 
on and upon the premiſes are not yet adviſed, turther day is given 
fa- to the parties aforeſ. before the lady the Q at Weſtm. until the | 
he morrow of the Holy Trinity, whereſoever, &c. to hear their ; 
e · judgment thereof, becauſe the court of the lady the Q._ here are 


el, not yet, &c. At which day, before the lady the Q. at Weſtm. 
of come as well the aforeſ. Chr. Digges the ſon, and Edw. Digges, 
in by their attorney aſoreſ. as the ſaid Thomas Palmer and 

Z 4 Margaret, 
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Margaret; in their proper perſons: upon which all and 
ſingular the premiſes, being ſeen by the court of the ſaid lady 
the Queen here, and full? underſtood, and mature deliberation 
thereof being had; becauſe it ſeemeth to the court of the lady 
the now Queen here, that the aforeſ. Chriſtopher Digges the 
father did not die ſeiſed of the manors and tenements with the 
appurtenances, in the monſtrans de droit above ſpecified, or of 
any parcel thereof in his demeſne as of fee. It is conſidered 
that the aforeſaid Chriſtopher Digges the ſon, and Edward 
Digges, take nothing by their writ aforeſ. but for their falſe 
clamour be thereof in mercy, &c. And the aforeſaid Tho, 
Palmer and Margaret may go thereof without day, &c. 


> DIGGES'% 


. . A AS, Re A. 


— 
* 


DIGG E S's Caſe. 


Term. Trin. 42 Eliz. in a nonſtrans 
de droit between Chr. Digges and 
Edw. Digges plaintiffs, againſt Tho. 
Palmer and his wife defendants, in 


the King's Bench. 


N a monſtrans de droit by Chriſtopher Digges and Edw, 

Digges againſt Palmer and his wife, the grantees of the 
ward of Poſthumus Digges, ſon and heir of Thomas Digges 
now dead, in which the iſſue was abſque hoc quod Chriflophorus 
Digges (father of the ſaid Thomas) ob11t ſeiſitus (of land found 
in the office) in dominico ſuo ut de feodo, upon which a ſpecial 
verdict was found to this effect: the ſaid Chriſtopher was ſeiſ- 
ed of the land in queſtion and of other land in fee, and by 
deed indented 6 Maii 10 Eliz. covenanted (in conſideration 
of marriage between him and his wife, and for advancement 
of the ſaid Thomas their ſon, and for 2001. paid him before 
marriage, and for other conſiderations) that he and his heirs 
would ſtand ſeiſed to the uſe of himſelf for life, and after to 
the uſe of the ſaid 'Thomas in tail, and after to the uſe of 'the 
ſaid Chriſtopher in tail, with a proviſo for the conſiderations 
aſoreſ, &c. that it ſhould be lawful for the ſaid Chriſtopher at 
any time, during his life, with the conſent of certain perſons 
by deed indented to be inrolled in any of the Queen's courts, 
to revoke any of the uſes or eſtates, and to limit new uſes. 
And afterwards 6 Maii 12 Eliz. Chriſtopher, with the con- 
ſent, &c, by deed indented and inrolled in the Chancery re- 
voked the uſes and eſtates in the firſt indenture in part of the 
land, and limited the uſe thereof to himſelf and his heirs : 
afterwards Chriſtopher by deed indented (20 Septemb. 13 Eliz. 
with conſent, &c.) and inrolled in the Common Pleas M. 13 
& 14. declared that for the payment of his debts, &c. that 
from the time of the inrollment of this deed in the 


Chancery, all the uſes in the firſt indenture ſhould be 


void, 
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Moor 603. 


2 And. 203. 


Moor 604, 
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void, and that the land ſhould be to the uſe of Chr. in fee: 
afterwards Chr. by indent. 26 Oct. 14 El. covenanted to levy a 
fine of all his lands, part whereof ſhould be to the uſe of him 
and his wife and his heirs, and the reſidue to the uſe of him 
and his heirs, which fine in the ſame term was levied accord- 
ingly; and afterwards the ſaid indent. bearing date 20 Sept. 
13 El. was inrolled in the Chancery, and afterwards Chr. en- 
tered into the land and made his claim. And whether Chr, 
died ſeiſed in fee of the ſaid lands mentioned in the deed of 
revocation of 20 Sept. 13 Eliz. was the queſtion. And in 
this caſe after many arguments at the bar and at the bench, 
ſix points were upon good advice and deliberation reſolved and 
adjudged. 
(a) Moor 605, 1. That Chr. might revoke part (a) at one time, and part 
8 at another time, and ſo of the reſidue till he had revoked all. 
Hob. 313. But he could revoke one part but (6) once, unleſs he had a 
(5) Lane 119. new power of revocation to the uſes newly limited; for theſe 
4 and 8 words (at any time) amount to as much and are equivalent, 
Jie 90. as if he had aid, from time to time as often as he ſhall think 
good. As if a man leaſes 20 acres of wood, and grants that he 
(4) 4 Leon. 36. may fell the timber- trees (d) at any time _ the term, he 
j * 4g may fell part at one time, and part at another. So if a (e) man 
(e) Co. Lit. 113. deviſes that his executors ſhall ſell his lands, they may ſell part 
». Moor 221. at one time, and part at another: and the Chief Juſtice ſaid, 
3 And. 67, 68. this point had been adjudged before now, and it was faid it 
was Sir Richard Lee's caſe in the Com. Pleas. 

2. It was reſolved, that where the revocation is to be made 

(f) Palm. 432. by deed indented to be (/) inrolled, it is as much as to ſay, 
by deed indented and inrolled, for no revocation ſhall be in 
the ſame caſe until the deed be inrolled ; for if it ſhould be 
a revocation before the inrolment, then peradventure the 
deed would never be inrolled, which would be againſt the 
words and intent of the parties. 

3. It was reſolved, that it was not a perfect and complete 
revocation by the indent. 20 Sept. ann. 13 El. till the indent, 
was inrolled in the Chancery, for although the proviſo of revo- 
cation in the firſt indent. will be ſatisfied with an inrolment in 

| any of the King's Courts (as in this caſe it was in the Com. 

(e) Moor. 60 Pleas) yet foraſmuch as the indent. of revocation itſelf limits 

Hard. 14, — the revocation to take effect aſter the inrolment thereof in the 

Br. Feoffment Chancery; for that reaſon, until it was inrolled in the Chan- 

— —ů— — cery, there was no perfect revocation. 

al uſe 12. Ant, 4. It was reſolved, that the fine levied before the inrolment 

111. a. 112-2, in the Chancery (which was before the revocation) had extin- 

4 Leon. 134, guiſhed the power of revocation, for it is not to be reſembled to 

Co: Lit. 26s, b. the caſe in (g) 15H. 7. 11. b. if executors or feoffees who have 

237. a. Kelw, power by the will of ce/luy gue uſe, to ſell the uſe, if they make 

44. b. Latch. 1%. a feoffment of the land to the former uſe, yet they may ſell the 

= kau altim. © uſe, for the ſame uſe which was deviſed to be ſold remains un- 
touched 
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touched by the feoffment alſo after the ſale, the vendee ſhall 
be in by the deviſor and not by the foffees ; but in the caſe at 
the bar, the ſoeffm. is made of the land itſelf, which is to be 
reveſted to Chr. Digges by the revocation, or is to be tranſ- 
ferred to him to whom he ſhall limit it, and he ſhall come in 
under him, for in ſuch caſe he who raiſes and limits the uſe 
ſhall be ſuppoſed to be the donor, 2 E. 6. Br. Formedon 49. 
35 H. 8. Dy. 55. a. and ſo was it adjudged in this court be- 
tween Albany and Grendon for land in Midd. 28 El. that by 
the (2) feoffment of the land the power of revocation was ex- (-) Moor 605. 
tinguiſhed, And there it was alſo agreed per totam curiam, , Re. 5 
that ſuch power of revocation might be releaſed by a releaſe 496. b 
made to any who had an eſtate of freehold in poſſeſſion, re- Ce, Lit. 237. 4 
verſion, or remainder. And Popham Ch. Juſt. ſaid, there was Dee 337» 33% 
not any queſtion thereof ; for his power is not merely colla- IEF 
teral, but ſavours and taſtes of the eſtate and intereſt of the 
land, quod fuit conceſſ. per tot cur. But the Ch. Juſt. ſaid, if 
2 feoffm. in fee be made by A. to divers uſes, with proviſo 
that if B. ſhall revoke, that the uſes ſhall ceaſe, there (6) B. (5) Moor 60g. 
cannot releaſe this power; and a fine levied or a feoffment by by Enn os 
him, ſhall not extinguiſh it, for the power of B. is merely (c) 1 S 
collateral, and the land doth not move from him, nor ſhall (c) Hard. 414, 
the party be in by him, nor under him; but a fine, feoffment, 45. 
or releaſe by A. if the power had been reſerved to him, would 
extinguiſh it, cavſa qua ſupra. | 
5. It was agreed, that if the fine had not been levied, then 
the revocation of Chr. the ancient uſes were determined 
without (d) ng or claim, becauſe he himſelf was tenant for (% Moor 605. 
life of the land, ſo that he could not enter upon himſelf, and Co. Lit. 237. a. 
claim he need not, when he himſelf is ſeiſed of the land, and 2%5: b. Ante 
makes an expreſs act of revocation which is as ſtiong as any Cate 2 
claim can be. And therefore it is agreed in 20 E. 4. 18 & 19. 218. 3. b. 
a, that (e) if a feoffment be made upon colateral condition, and (; Keb. gog. 
before the condition performed the feoffee leaſes it to the feof- Owen 41. Co. 
for, if afterwards the feoffee doth not perform the condit. the — 4 
land ſhall be in the feoffor immediately without entry or claim, 16.8 Hl. 844 
becauſe he himſelf is in poſſeſſ. of the land. So if a villein 4 Co. 53. 2. 
E rent which is iſfuing out of the lord's land, it ſhall 4. 2, 5 
in the lord without entry or claim of the lord; for if he Azz oboe : 
ſhould make an entry or claim, it ought to be upon the land, 6 Co. 33, 34. 
and that is not neceſſary when he himſelf is ſeiſed thereof, 
And this very point was agreed M. 40 & 41 El. in the (f) (f) Co. Lit. 
Earl of Shrewſbury's cafe, that the uſes in the like caſe ſhould 2158. 


f K 
ceale without entry or claim, he who made the revocation be- E Be. — = 
ing tenant for life, as in the caſe at the bar. 1 Siderf, 343: 


6. It was agreed, that (g) other uſes might be limited or *©* 3? 
raiſed by the ſame conveyance which revoked the an- 33. d. Moor 60g, 
cient uſes, for in as much as the ancient uſes ceaſe ip/o 144- a. Winch ' 
fatlio by the revocation without claim or other act $3. 1 Jones 393. 


the 
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the law will adjudge priority of the operation of one and the 
Antea 76. b. ſame deed, although it be ſealed and delivered at one and the 
6 co. 33. fame inſtant; and therefore it ſhall be firſt in conſtruction of 
law a revocation and a ceſſer of the ancient uſes, and then a 
limitation or raiſing of the new. As if tenant in tail and a 
ſtranger levy a fine to A. who grants and renders to the 
ſtranger for years, rendering rent, and by the ſame fine grants 
the reverſion and rent to the tenant in tail (which manner of 
fine is commonly admited at this day) in that caſe although 
the render of the leaſe and the grant of the reverſion be by 
one and the ſame fine, and at one and the ſame inſtant, yet in 
law the leaſe precedes, and the grant of the reverſion is ſubſe- 
(4) Rg. 142. quent. Vide (a) 36 H. 8. Br. Fines 118. & vide M. 41 & 
ee e 42 Eliz. Rot. 366. adjudged upon a demurrer in law in Com- 
> 70min muni Banco between (b) White and White in a replevin ac- 
792. cordingly. And here in this caſe a judgment was cited, that 
2 And. 131. where A. covenants with B. that in conſideration that he 
* pe would marry his daughter, that A. and his heirs would ſtand 
Moor. 575 ſeiſed to the uſe of B and his heirs, B. entereth and diſſeiſeth 
A. and made a feoffment in fee, A. re-entered, and aſter- 
ny wards B. married his daughter, yet' the uſe ſhall not yeſt in 
3 him, for he hath extinguiſhed it by his feoffment. 


SL [See this caſe cited in Skinner 53, 72, and 186.7 

A [And ſee 2 Strange 584. reſolved that where a man hath 
power only to revoke uſes, he cannot limit or declare new uſes, 
for his power was only to revoke. And ſee 2 Black's Com, 
335. 339. And ſee Comyns, 119. 2 Ld. Raym. 778.] 


MILDMAY's 
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MIL DM A Y's Caſe. 
Term. Hl, 


24 and 26 Eliz. 


againſt the lady Anne Sharington, late wife of Sir Hen. Shar- 


HE caſe in an information exhibited in the court of wards co, Eat. 30. 2, 
by Richard coy 957 Eſq. Attorney of the ſame court, Cr. Eliz. 24. 


Jenk. Cent. 


ington, Knt. and John Talbot, Eſq. and Oliff his wife, one of Mecr 144, 3726 


the daughters and heirs of the ſaid Sic Henry Sharington, 
which was reſolved Hil, 24 Eliz. and afterwards Hil. 26. Eliz. 
adjudged in the Court of Common Pleas, rot. 745, between 
Anthony Mildway, Eſq. plaintiff, and Roger Standiſh. Gent. 
defendant, in an action upon the caſe for ſlandering his title, 
&c. which judgment was M. 26 & 27 Eliz. rot. 35. aihrmed 
in the King's Bench, in a writ of error, and was in effect thus: 
The ſaid Sir Henry Sharington having a wife the ſaid Dame 
Anne, and three daughters, Grace married to the ſaid Antho- 
ny Mildmay, Urſula married to Thomas Sadler, Eſq. and Oliff 
married to the {aid John Talbot, by indenture bearing date 20 
Auguſti 15 Eliz. made between the faid Sir Henry Sharington 
of the one part, and Edmund Pirton and James Paget, Eſqrs. 


of the other part, in conſideration of a (a) jointure for his wife, (e) Bridg. $51 


for the advancement of his iſſue male of his body, if he ſhould 
have any, and for the advancement of his ſaid three daughters 
and the heirs of their bodies, if he ſhould have no heir male of 
his body, and tor the continuance of his land in his blood, and 
for other good and juſt conſiderations did covenant to ſtand 
ſeiſed of fix hundred acres of land (exempli gratia) to 
the uſes, intents, and purpoſes, and under the provi- 


ſo 


(a) Bridg. 55. 


(#) Bridg. 55. 


(e) Moor 773. 
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ſo following, ſcil. of all to the uſe of himſelf for his life, and 
after for 300 acres of land, in certain, to the uſe of his wife for 
her life for her jointure ; and of the other 300 acres after his 
death, and of the ſaid 300 acres limited for the jointure of the 
wife after their deaths to the uſe of the heirs males of his body 
begotten ; and for default of ſuch iſſue, then for the 300 acres 
not being limited for jointure, &c. to the uſe of his three 
daughters ſeverally by themſelves, and to the heirs of their bo. 
dies; and for default of ſuch iſſue, to the uſe of the right heirs 
of the ſaid Sir Henry, with like limitation of the other 300 
acres to them of the like eſtate, with the reverſion to his right 
heirs. And if any of his ſaid three daughters ſhould die with- 
out iſſue, then her portion ſhould be by moieties to the ſurvi- 
vors of the like eſtate, ut ſupra, with remainder ut ſupra; with 
proviſo for the three ſeveral huſbands of the ſaid three daugh- 
ters to have ſeveral portions for their lives, if they ſhould ſur- 
vive their wives, and ſhould not be entitled to be tenants by 
the curteſy, with this proviſo in theſe words following, ſcil (a) 
Provided always, and it is covenanted and agreed between all 
the ſaid parties, that it ſhall be lawful for the faid Sir Henry 
by his will in writing to limit any part of the ſaid lands to any 
perſon or perſons for any life, lives, or years, for the payment 
of his debts, performing of his legacies, preferment of his ſer- 
vants, or any other reaſonable conſiderations as to him ſhall be 
thought good, and all perſons thereof ſeiſed, to ſtand ſeiſed 
thereof to the uſe of ſuch perſons and for ſuch intereſts as ſhall 
be ſo limited by his will. After which the ſaid Urſula died 
without iſſue, Grace and Oliff ſurviving, whereby her portion 
by moieties came to them: and afterwards the ſaid Sir Henry 
by his will in writing for the (5) advancement of his daughter 
Oliff, and of her huſband, and of the heirs of the body of the 
ſaid Oliff, limited a great part, limited by the indenture for 
the portion of Grace, after the death of his wife, and another 
you rt of land which remained to her by the death of the 
aid Urſula, to the ſaid Oliff and her huſband, and to the heirs 
of the body of Oliff for (c) 1000 years without reſervation of 
any rent; and afterwards the ſaid Sir Henry died without iſſue 
male, and whether this limitation for 1000 years being made 
for the advancement of his daughter Oliff and her huſband, 
and the heirs of the body of the ſaid Oliff, be good in law by 
force of the ſaid proviſo, was the queſtion. And it was reſolved 
and adjudged by Sir Chriſtopher Wray, Ch. Juſt. of England, 
Sir Edm. Anderſon, Ch. Juſt. of the court of Common Pleas, 
and all the Judges of England, that the limitation for 1000 
years was void, and not warranted by the ſaid proviſo; and in 

this caſe five points were reſolved. 
Firſt, That an uſe cannot be raiſed by any covenant or 
Pro- 
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proviſo, or by bargain and ſale upon a (a) gen . 

tion: and thereſore, if a man by — 1 — — ae 389 
cording to the ſtat. for divers good conſiderations bargains and 2. n 

ſells his lands to another and his heirs, nihil aperatur inde; for 2 Some -=g 
no uſe ſhall be raiſed upon ſuch general conſideration for it Moor 195. 
doth not appear to the court that the bargainor hath quid pro 3 
* and the court ought to judge whether the conſideration be 1 Anderf.141 
ufficient or not; and that cannot be when it is alledged in ſuch Cart, 138, 140. 
generality. But note reader, the bargainee in ſuch cafe may (5) ( 

aver that money or other valuable conſideration was paid or 755 — 
given, and if the truth be ſuch, the bargain and ſale ſhall be 7 Co, 55 4 
good. So if I by deed covenant with J. S. for divers good con- 

ſiderations, that I and my heirs will ſtand ſeiſed to the uſe of 

him and his heirs, no uſe without a ſpecial averment ſhall be 

raiſed by it; but if J. S. be of my blood, and in truth the co- 

venant was made for the advancement of his blood, he ma 

aver that the covenant was in conſideration thereof; for in bot 

theſe caſes the perſon who ſhall take the uſe is certain ; and that 

ſuch averment may be taken which ſtands with the deed, al- 

though it be not expreſly compriſed in the deed, is proved by 

a caſe adjudged in an aſſiſe between (c) Villers and Beamont, (e) Br. N 0 

term. Paſch. 3 & 4 Ph. & M. reported by Bendloes Serjeant 7” 
at Law; which caſe you will find alſo Paſch. 3 & 4 Ph 1 

Dy. fo. 146. where the caſe in effect was, that George Bea- 1 Roll. $1. 

mont and Jane his wife, as in the right of his wife, were ſeiſed * Ind. 2 

of the manor of Northall, &c. and had iſſue Will. Beamont 328 

who had iſſue Rich. Beamont, and he and his wife, by inden- — 5 

ture 12 H. 8. between them of the one part, and Rich. Clark Ben. in Ketu. 

of the other part, in conſideration of 701. given by Rd. Clark, 2%: 

did bargain and fell the land to the ſaid Rich. Clark for 30 — — 

years, the remainder to themſelves for their lives, the remainder F am, 214, 21 

to Will. Beamont for life, the remainder to Rich. Beamont $3 57: 5 

and to one Collet the daughter of Rd. Clark in tail, &c. and — — 

aſterwards a recovery was had to the ſame uſes; Rd. Beamont * Nel. Rep. 65 

and Collet did intetmarry; and it was found and averred, that CC | 

the ſaid indenture was made, and the ſaid recovery had 2a in cs: | 

confideratione maritagii præd inter Rich* Beamont & Colletam | 

babend* & celebrand' (to make it a jointure within the ſtatut f 

(d) 11 Hen. 7) guam of id ii i — 3 26 | 

( 7) quam of the ſaid ſum of 70l. and it was ad- 20 | 

Judged, that although there was a particular conſideration ©; b. 326-5» | 

mentioned in the deed, yet an averment in the ſame caſe ML $ 

might be made of another conſideration which ſtood with 10 Co. 37. 2s 

the * * and which was not contrary to it; à fortiori 122 

in the ſaid caſes, for in the deed there is no certain conſider- ard "ap 


ation, but the deed is general for divers good confiderat, then Cr. Eliz. 514. 
the Meer 93 455. 


2 Anderſ. 44. 
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(a) Doc. pla, 


189. 

(b) 2 Rol. 260. 
Cr. Car. 181. 
Moor 145 


See Fitzgib, 
300. 
Note. 


(e) 2 Leon. 138. 
Owen 40. 
Moor 102. 

1 Lev. 30. 


(1) Raym. 34, 


MrirpuaAx's Caſe. Part I; 


the averment that the bargainee gave money, &c. or that the 
covenantee was of his blood, is but an explanation and parti. 
culariſing of the general words of the deed, which include 
every manner of conſideration, and in all the ſaid caſes the 
matter ſo averred is (a) traverſable and iſſuable. 

Secondly, it was reſolved, that when (6) uſes are raiſed by 
covenant in conſideration of paternal love, & to his ſons and 
daughters, or for the advancement of any of his blood ; and 
after in the ſame indenture a proviſo is added, that the cove- 
nantor for divers good conſiderat. may make leaſes ſor years, 
&c. that the covenantor in ſuch caſe cannot make a leaſe for 

ears to his ſon or daughter, or to any other of his blood (muck 
els to any other perſon) becauſe the power to make leaſes for 
years was void when the indenture was ſealed and delivered; 
for the covenant upon ſuch general conſideration cannot raiſe 
the uſe for the cauſes aforeſ. and no particular averment can 
be taken becauſe his intent was as general as the confideration 
was, and his intent was not at the time of the delivery of the 
deed to demiſe to any perſon in certain, to one more than an- 
other, but to demiſe generally to whom he pleaſed; and there- 
fore his power to make leaſes (the uſes being created and raiſ. 
ed by covenant upon the conſiderations aforefaid) was void ab 
initio. But if the uſes had been limited upon a recovery, (-) 
fine or feoffment, in that cafe there needs not any conſideration 
to raiſe any of the uſes, and ſo a manifeſt difference. And the 
caſe at bar is ſtronger, becauſe the proviſo which gave power 
to make leaſes will defeat or at leaſt incumber the eſtates veſt- 
ed and ſettled upon good conſiderations in ſtrangers by the co- 
venants of the ſame indenture. So note a difference when the 
conſideration is general, and the covenant or bargain made 
with a perſon certain, there an averment according to the truth 
of the caſe may be taken as aforeſaid; but when the conſidera- 
tion is general, and the perſon uncertain, there no averment 
can help: and therefore it I for divers good conſiderations co- 
venant with you, that I will ſtand ſeiſed to the uſe of ſuch 
a one as you ſhall name, now although you name my ſen, 
or my couſin, yet no uſe ſhall be raiſed thereby, becauſe, for 
the generality and incertainty, it was void in initio, and ne- 
ver could be made good to any purpoſe aſter ; and no aver- 
ment can make it good, or reduce it to any certainty, for 


*the intent of the covenantor was as general as his words 


were. But if I (d) covenant with you that in conſideration of 
fatherly love, or for the advancem. of my blood, 1 will ſtand 
ſeiſed to the uſe of ſuch of my ſons, or to the uſe of ſuch of 

1 


Part l. Mitpmay's Caſe, 


my couſins as you ſhall name, upon the nomination made the 
uſe ſhall be raiſed, for there the conſideration is particular and 
certain, and the perſon by matter ex po? facto may be made 


certain. 3. Upon theſe words in the proviſo (a) (other conſi- 


derations) it was held, that this word (other) could not com- 
prehend any conſideration mentioned or expreſt in the inden- 
tures before the proviſo ;z for (other) ought to be other in na- 
ture, quality, and perſon, and the advancement of his daugh - 
ter is the conſideration mentioned before. 4. It was reſolved, 
that the ſaid limitation of () 1000 years was as well againſt 
the intent of the parties, as againſt the words of the proviſo, 
for the intent and ſcope of the indentures was to make diſ- 
tribution of his lands amongſt his three daughters, and the 
heirs of their bodies; and every of them, upon good conſi - 
deration and by agreement between their parents, had her por- 
tion by herſelf z but if this limitation for 1000 years ſhould 
be good, it would rather fruſtrate the eſtate of the othet filter, 
and defraud the intent of the parties grounded upon a conſi- 
deration of marriage, than perform and purſue the intent and 
meaning of the proviſo, for the intent of the proviſo was 
never to give any power to make void the eſtates of the other 
liſters ; but it appears by all the parts of the indenture, that 
each daughter ſhould be advanced equally; and ſo this limi- 
tation for 1000 years without any rent reſerved was againſt 
the intent and meaning of the parties; it ſeems alſo to be 
againſt the words of the proviſo, for that cannot be called a 
reaſonable conſideration which tends to the ſubverlion of the 
eltates veſted and ſettled by the ſaid indentures upon ſo good 
and juſt conſiderations againſt the meaning of the parties, 
After the ſaid reſolution of the Juſtices certified into the court 
of Wards, it was adjudged in the Common Pleas, and alfo 
affirmed upon a writ cf error in the King's Bench in an (c) 
action upon the caſe brought by the ſaid Anthony Mildmay 
againſt Roger Standiſh, becauſe the ſaid Roger had ſaid, and 
openly publiſhed that the faid land was lawfully aſſured to the 
laid John Talbot and Oliffe his wife for 1000 years, and that 
they were lawfully poſſeſſed of the intereſt of the ſaid term, 
whereas, in truth the faid land was not lawfully aſſured for the 
term aforeſ. nor were the faid John Talbot and Oliſſe lawfulty 
poſſeſſed of the intereſt thereof, and ſo for ſlandering of the e- 
ſtate and title which was conveyed to his wife by the ſaid in- 
dentures, and ſhewed all in certainty, and how he was preju- 
diced by the faid words, he brought the ſaid action. And Stand- 
ih pleaded the ſaid proviſo in the ſame indentures, and the 
laid limitation for 1000 years by the ſaid will, &c. accord- 
ing to the ſaid proviſo (as he pretended) by virtue whereof he 
lad the ſaid Oliffe had an intereſt for 1c00 years, and 

A a juſtified 


177 
Skinner 532. 


(a) Btidgm. 55, 
Cro. Car. 400. 
Cro. Jac, 175. 
Car 138. 

Stile 196. 


(5) Hob. 159. 


(e) Moor 144. 
Cro. El. 34, 
197. 

Co. Ent. 30. 
Nu. 27. 

Paim. 5 2+ 
Jak. Cent, 247. 


' 
0 


3 Co. 18. Sir 
Gilb. Gertard. 


2 Co. 3. by 


Part l. 
juſtiſied the words upon which the plaintiff demurred. And 
it was adjudged, that the action upon the caſe was maintain- 
able: and in this caſe two points were reſolved in both the 
courts : firſt, that the faid leaſe for the cauſes aſoreſ. was void 
in law. Secondly, although de fas the ſaid John Talbot and 
Oliffe had a limitation of the land by the ſaid will of Sir 
Henry Sherington in writing for 1000 years, which was the 
occaſion that Standiſh, being a man nor learned in the law, 
did affirm and publiſh that Oliffe had a term for 1000 years; 
8 foraſmuch as he hath taken upon him the knowledge of the 
aw, and meddling with a matter which did not concern him, 
had publiſhed and declared, that Oliffe had a good eſtate for 
1000 years, in flander of the title of Mildmay, and thereby 
had prejudiced the plaintiſt, as appears by the plaintiff*s de- 
claration; for this reaſon the judgment given for the plaintiff 
was affirmed in the writ of error; et ignorantia juris non excuſat. 


MitpMay's Caſe. 


[See Fitzgib. 299, 300. Skinner 552, &c.] 

Nota, It is adjudged that an action doth not lie for ſlander- 
ing a title, unleſs there be ſome ſpecial damage alleged in the 
declaration. Law . Harwood, Cro. Car. 140, 141. And 
Yelv, 88. 89. Sir Thomas Greſham, v. Grinfley, accord, } 
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Part I 


| 


A Series, or TazLs of the Caſes in 
this Book, ſhewing in what Court 
they were tranſacted, in what Term 
recorded, and in what Folio they 


1. The Lord Buckhurſt's Caſe. 


1. Sir William Pelham's Caſe. Mich. 30 Eliz. 


Þ> © ND w 
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may be here found. 


In the Chancery. 


In the Exchequer. 


Porter's Caſe. Hil. 34 Eliz. 
The Caſe of Alton Woods, Trin. 37 Eliz. 
In tlie Common Pleas. 
. Capel's Caſe. Paſch. 23 El. 
. Archer's Caſe. Trin. 36 El. 
. Bredon's Caſe. Trin. 38 El. 
Corbet's Caſe. Hil. 41 El. 


In the King's Bench. 


. Shelley's Caſe. Paſch. 21 El. 
. Albany's Caſe. Mich. 27 El. 
. Chudleigh's Caſe. Hil. 31 El. 
Anne Mayow's Caſe. Hil. 35 El. 
The Rect. of Chedington's Caſe. Mich. 38 El. 
Digge's Caſe. Paſch. 40 El. 

In the Court of Wards and Liveries. 
. Mildmay's Caſe, Hi). 24 El. 


Aa 2 


Paſch. 40 Elia. Fol. x 


In 


In the years wherein theſe Caſes were 
adjudged, the Judges were, viz. 


Judges of the King's Bench. 


Sir Chriſtopher Wray, Knt. Ch. Juſt. who dyed 
An. 34 Eliz. and after him, 

Sir John Popham, Knt. 

John Southcote, Eſq. 

Sir Thomas Gawdy, Knt. 

William Ayloffe, Eſq. 

Robert Shnte, Eſq. 

John Clenche, Eſq. 

Sir Francis Gawdie, Knt. 

Edward Fenner, Eſq. 


Judges of the Common Pleas. 


Sir James Dyer, Knt, C. J. who died after Hil. 
Term, 24 Eliz. and Paſch. 24. Sir Edmund 
Anno 19 Anderſon, Knt. ſucceeded. 
Eliz. 8 Manwood, who removed to the Excheq, 
il. 21. 
Robert Mounſon, reſigned Paſch. 22. 
Hil. 20. Thomas Meade, died Paſch. x 
Trin. 21. Francis Windham, died after Trin. 34. 
Hilar. 23. Will. Periam, removed to the Exchequer Hil. 35. 
M. 27 & 28. Francis Rhode, died anno 31. 
Paſchæ 31. Thomas Walmeſley. | 
Hilar. 35. Francis Beamont, died before Paſch. 40. 
Hilar. 36. Thomas Owen, died before Hil. 41. 
Trin. 40. John Glanvil, died after Trin. 42. 
Hilar. 41. George Kingeſmill. 
Mich. 43. Peter Warberton. 


Barons in the Exchequer. 
Sir John Jeffrey, Knt, Thomas Gent. 


Robert Shute. Matthew Evans. 

Edward Flowerdewe. John Savill. 

John Clenche. John Sotherton. 
- Robert Clerke. 
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DU n D CORTE 
Her Majeſty's ATTORNEY-GENERAL, 


O F 


Divers Matters in LAW, with great and mature Conſideration reſolved and 

adjodged, which were never reſolved or adjudged before; and the Reaſons 

and Cauſes thereof; during the Reign of the moſt illuſtrious and renowned 

7 ELIZABETH, the Fountain of all JusTics, and LIE of the 
A * 


With REFERENCES to all the BOOKS of the C OMMON LAW, as well 
Ancient as Modern: And the PLEADINGSin ENG LISH;,carefully Reviſed 
and Corrected. 


Videte quod non mihi ſoli laboravi, ſed omnibus exquirentibus ſcientiam. 
ECCLESIASTICUS, Cap. 24. 


Lex eft commune præceptum, virorum prudentium conſultum, delictorum que ſponte wel 
ignorantia contrahuntur, communis reipublice ſponſio. 
PaAPIAN, Lib. 1. Definit, 


Lex dicitur a ligando, quia obligat; wel dicitur a legend, quia publice __ 
SIODORUS. 
Cum dico legem, a me dici nihil aliud intelligi volo quam imperium; fine quo domus ulla; 
nec civitas, nec gens, nec hominum univerſum genus flare, nec rerum natura omnis, 
nec ipſe mundus poteſl. Cic. Lib. 1. de Legibug 


Aa 3 


part II. 


Seneca ad Lucil, Epiſt. 108. 


7 LLUD tamen prius 
ſcribam, quemadmodum 
tibi iſta cupiditas diſcendi, 
qua flagrare te video, re- 
 genda fit, ne ipſa impediat; 
nec paſſim carpenda ſunt, 
nec avide invadenda uni- 
verſa : per partes perveni- 
tur ad totum : aptari onus 
viribus debet, nec plus oc- 
cupari, quam cui ſufficere 
poſſumus : non quantum vis, 
ſed quantum capis haurien- 
dum eſt: Quo plus recipit 
enimus, hoc ſe magis laxat. 


HIS firſt will I ſet 
down, (which elſe 
might hinder thee) how 
thou art to order that fer- 
vent deſire of learning 
which I find to be in thee; 
things are notevery where 
to be alike gathered, nor 
univerſally all greedily 
ſnarched : the whole is to 
be attained unto by parts : 
burdens mult be fitted to 
the ſtrength of the bear- 
ers; neither ſhould we un- 
dertake more than we are 
able to effect: draw out 
ſo much as may fatisfy 
not thy will but thy want: 
the very mind of man, the 
more it receiveth, the more 
it looſens and freeth itſelf. 


Idem, Epiſt. 45. 


Loectio certa prodeſft, varia 
delectat; qui quo deſtinavit 
pervenire vult unam ſequa- 
tur viam, non per multas 
vagetur, non ire iſtud ſed 
errare eſt. 


Certainty in reading is 
profitable, variety delight- 
ful; he that deſireth to 
come to his journey's end 
muſt purſue one way, not 
wander in many, for that 
15 rather to err than to go 
forward. 


Idem ad Lucil. in Epift. 


Non refert quam mul- 
tos, ſed quam bonos ba- 
beas libros; multitudo 
librorum onerat non in- 


, Fruit, & ſatius eſt paucis 


It matters not how many 
books thou haſt, but how 
good; multitude of books 
do rather burden than in- 
ſtru&, and it is far better 


A a4 


thoroughly 


Part II. 


thoroughly to acquaint authoribus te tradere, quam 
thyſelf with a few Au- -.errare per multos. 

thors, than to wander - 

through many. 


Jero. Epiſt. 88. 


Tax thyſelf at ſo many Statue tibi quot boris 
hours for reading, that legas, non ad laborem ſed 
thou mayeſt do it rather ad delefationen, 
with delight than with toil, 


2 


P; 


11 


TO THE 


Lamed READER. 


UA tria Euripi- 

des civis pariter at- 
que viri boni officia fa- 
at, Deos colert, & qui 
le genuerunt parentes, » 
mene Te xoiwes ENA 
legeſque inquit communes 
Creciæ; ea quo commendo 
ii, (humanifſime lector) 
1 ſecundum pietatem ac 
religionem in Deum, & 
undtam ejus ſereniſſimam 
tum Principem, addo 
iam & honorem paren- 
tibus debitum, proxime 
ges Anglia conmunes juſ- 
to obſequio ſtudioque pro- 
/equaris : nam ex omnibus 
kzibus (bumanis dico) & 


HERE are (ſaith 
Euripides three vir- 

tues worthy our medita- 
tion: to honour God, our 
parents who begat us, 3 
ve ung rt R EMν . and 
the common laws of 
Greece; the like do ſay to 
thee (gentle reader) next to 
thy duty and piety to God, 
and his anointed, thy gra- 
cious Sovereign, and thy 
honour to thy parents, 
yield due reverence and 
obedience to the common 
laws of England: for of all 
laws (I ſpeak of human) 


Honour God 
and thy Parents, 


obſerve the Com- 


mon Law. 


theſe are moſt equal and 


moſt certain, of greateſt 
A 4 antiquity, 


viii 


To the Learned 


antiquity, and leaſt delay, 
and moſt beneficial and 
eaſy to be obſerved; as, if 
the model of a preface 
would permit, 1 could 
defend againſt any man 
that is not malicious with- 
out underſtanding; and 


RErADER. 


equiſſime ille ſunt cer. 
tiſſimeque, S | integritatis 
maxima, minimeque mo- 
re, utiliſſimæ denique ſa. 
cillimeque obſervatu. At. 
que hoc, (fiquidem præfa. 
tiunculæ iſtius pateretyr 
modulus) puto me, nis 


make manifeſt to any of / quis malitioſe nolit in- 


judgment and indifferen- 
cy, by proofs pregnant and 
demonſtrative, and by re- 
cords and teſtimonies lu- 
culent and irrefragable: 
fed ſunt quidam faſtidiaſi, 
qui neſcio quo malo affectu 
oderunt artes antequam per- 
noverunt. There is no 
jewel in the world com- 
parable to learning; no 
learning ſo excellent both 
for prince and ſubject, as 
knowledge of laws; and 
no knowledge of any laws 
(I ſpeak of human) ſo 
neceſſary for all eſtates 
and for all cauſes, con- 
cerning goods, lands, or 


life, as the common laws 


of England. If the beauty 
of other countries be fad- 
ed and waſted with bloody 
wars, thank God for the 
admirable peace, wherein 
this realm hath long 
flouriſhed under the due 
adminiſtration of theſe 


laws: if thou readeſt of the / 
tyranny of other nations, 


wherein powerful will 
and pleaſure ſtands for 
law and reaſon, and 


ſeffuonibus, 


gliæ. 
fers nationum ſplendorem 


telligere, adverſus quem- 


piam tueri poſſe, idque 

endere graviſſimis ac 
demonſtrativis argumen- 
tis, monimentis etiam & 
teſtimoniis clariſſimis fir. 
miſſimiſque, cuicunque . 
quo eſtimatori incorrupti 
candidigue judicii. Sed 


ſunt quidam faſtidigſi, qui 


ueſcis quo malo affetiu 
oderunt artes, antequam 
Pernoverunt. Nulla gf 
uſquam gentium marga- 
rita aotirgne æquiparali- 
lis; nulla doctrina, prin- 


cipi ſimul ac populo le- 


gum ſcientia præſtantior; 


nulla leges (humanas in- 
telligo) ita cognitu neceſ- 


ſariæ omni hominum con- 


ditiont, ad omnes cauſas 
& judicia, de fortunis, poſ- 
vita denique 
ipſa atque communes An- 
Quod fi ceterarum 


ac pulchritudinem, aut 
ædavit aut extinxit cru- 


entum bellum, immur- 


tales Deo gratias age, fro 


admirabili pace, in qua 
regnum hoc ſub iſtarun 
legun 


Part Il. 


patt II. 
rum juſta adminiſtratione 
diutiſime floruit: ſin quid 
unquam de exterarum gen- 
tium tyrannide legeris, in 
qua ſat pro ratione volun- 
tas præpotens, libido pro 
Ige, ubi offenſe leves (forte 
etiam proprie eſtimationis 
errore ſuſcepte) venificio 
aut code, indicta cauſa, ſu- 
to vindicantur; lauda 
Deum pro juſtitid almæ tuæ 
Principis, que biis ipfis 
legibus (ad totius mundi ad- 
mationen) populum ſuum 
dei benignitate in pace 
proſperitate regit; neque vel 
graviſſime delinquentem pu- 
nit quempiam, etiamſi leſe 
Majeſtatis capitale crimen 
admiſerit, niſi ſecundum 
juſlam & æquam in hac lege 
allicnem. 


Quad ſi in aliis regnis 
ebtinere quidem videntur 
leges, eas tamen malint 
Judices ad injuſtitiam de- 
torguere, quam, ut offen- 
ſum habeant dominum 
Repem, unde poetæ il- 
lad, Ad libitum Regis ſo- 
nuit ſententia legis; S ne- 
dicas (Lector) Deo pro E- 
lizabetha noſtra, que ſe- 
cundum antiquum regni 
Muse canonem, illud im- 
primis legum interpreti- 
bus @ juſtitie miniſtris 
ſuis omnibus in mandatis 
dare ſolet, ne intervenien- 
tius quibuſcungue reſcrip- 
i epiſiolis, mandatis 


To the Learned REA DTR. 


where, upon conceit of 
miſlike, men are ſudden- 
ly poiſoned, or otherwiſe 
murdered, and never call- 
ed to anſwer; praiſe God 
for the juſtice of thy gra- 
cious Sovereign, who (to 
the world's admiration) 
governeth her people by 
God's goodneſs, in peace 
and proſperity by theſe 
laws, and puniſheth not 
the greateſt offender, no, 
though his offence be cri- 
men leſe Majeſtatis, trea- 
ſon againſt her ſacred per- 
ſon, but by the juſt and 
equal proceedings of law. 


If in other kingdoms 
the laws (only) ſeem to go- 
vern, but the judges had 
rather miſconſtrue law, 
and do injuſtice, than diſ- 
pleaſe the King's humour, 
whereof the poet ſpeak- 
eth, ad libitum Regis ſonuit 
ſententia legis; bleſs God 
for Queen Elizabeth, 
whoſe continual charge to 
herJuſtices,agreeable with 
her ancient laws, is, that 
for no commandment un- 
der the great or privy ſeal, 
writs or letters, common 
right be diſturbed or de- 
layed. And if anyſuchcom- 
mandment (upon untrue 


ſurmiſes) 
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Juſt. Inft. 
Quod Principi 
placuit, Ec. 
See Forteſ. 26. 


2 E. 3. cap. 8. 
20 E. 3. c. 1. 
20 E. 3. c. 2. 


Magna Chart 
* 


See the Epiſtle to 
the 6th Rep. 
Forteſ. 20, 39. 
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ſurmiſes) ſhould come, 
that the Juſtices of her 
laws ſhould not therefore 
ceaſe to do right in any 
int: and this agreeth 
with the ancient law of 
England, declared by the 
great Charter, and ſpoken 
in the perſon of the King, 
Nulli vendemus, nulli ne- 
gabimus, aut differemus 
Juſtitiam vel Rectum. 


If the ancient laws of 
this noble iſland had not 
excelled all others, it could 
not be, but ſome of the ſe- 
veral conquerors and go- 
vernors thereof, that is to 
ſay, the Romans, Saxons, 
Danes, or Normans, and 
*ſpecially theRomans, who 
(as they juſtly may) do 
boaſt of their civil laws, 
would (as every of them 
might) have altered or 
changed the ſame. 


For thy comfort and en- 


eouragement, caſt thine 
eye upon the ſages of the 
law, that have been before 
thee, and never ſhalt thou 
find any that hathexcelled 
in the knowledge of theſe 
laws, but hath ſucked from 
the breaſt of that divine 


Part Il. 
etiam ſub figillo five com- 


muni, five privato ſuo, aut 
impediatur publicum jus, 
aut vel tantillum differatur, 
Quod fi forte aliguod man. 
datum fiftis nixum cauſis 
aliguando intercedat, ne 
Propterea judices a debila 
Juſtitiæ adminiſtratione c:/. 
ſent aut retardentur: atque 
bac facit ex antiquo inſtituto 
Angliz, in Magna (ut lo- 
guuntur) Charta poſito, que 


fic loquentem inducit per- 


ſenam Regis, Nulli vende- 
mus, nulli negabimus, 
aut differemus Juſtitiam 
vel rectum. 


Quòd fi antique leges 
celeberrime iſtius Inſule, 
ceteris omnibus non ex- 
celluiſſent, Feri profeclo non 
Poffit, quin ex tot viftoribus 
dominiſque cum penes ſingules 
4, five Romani, ſive 
axones, five Dani, ſive 
Normani, precipue vero 
Romani, qui de jure ſuo 
civili merito gloriartur, eas 
immutaſſent. 


Pone tibi, Lecter, ante 


oculos ad ſolatium & ala- 


critatem tuam in hoc ſtu- 
dio, ſapientes noſtri juris 
qui aliquot retro aflis ſæ- 
culis vixerunt, neque quen- 
quam invenies qui ali- 
quando jura bæc calluerit, 
quin ab uberibus quqſi di- 
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vine illius ſcientiæ, honeſ- 
tate, gravitalem, integrita- 
tem. una ſuxerit, & ſingulari 
Dei beneficio, majori orna- 
mento familie poſteriſque 
us extiterit, quam quicun- 
que cujuſcunque profeſſionis 
ali; id quod ſequens pagina 
ia aliquibus ſaltem ex mag- 
yo numero indicabit; manent 
enim indubitata & conſtans 
ila veritas, juſtus ut palma 
forebit, & ſicut cedrus Li- 
bani multiplicabitur. 
Horum igitur exempla, 
na cum hoc tuo inſtituto 
oe, ſtudium ac virtutem 


' requirunt : neque enim hac- 


tenus vidi hominem impura 
& improba vita, ſolidam 
perfeftamgue noſtri juris ſci- 
eniam attigiſſe: neq;, quen- 
quam ex adverſo, præſtantis 
Judicti in hoc jure obſervavi, 
qui non idem ( hujuſmodi ma- 
gitrum nattus) boneſtus f- 
dels, probus evaſerit, 

9ud fi quando juriſperi- 
trum diſcrepantes paulo 
ſententiæ occurrant, conten- 
lite ipſi (cut equum et) 
ad ſcienliæ iſtius culmen, & 
intelligetis profecto, homi- 
num hæc, non artis vitia 
elle. Neque en m (ut quod 
res eſt dicam) difficiles pro- 
bemadum ac ſpinoſe qu:ſiio- 
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knowledge, honeſty, gra- 
vity, and integrity, and by 
the goodneſs of God hath 
obtained a greater bleſſing 
and ornament than any o- 
ther profeſſion to their fa- 
mily and poſterity, as by 
the page following, tak- 
ing ſome for many, you 
may perceive; for it is an 
undoubted truth, that the 


juſt ſhall flouriſh like the 


palm tree; and ſpread abroad 
as the cedars of Libanus. 

Their example and thy 
profeſſion do require thy 
imitation: for hitherto | 
never ſaw any man of a 
looſe and lawleſs life, at- 
rain to any ſound and per- 
fect knowledge of the ſaid 
laws: and on the other 
ſide, I never ſaw any man 
of excellent judgment in 
theſe laws, but was with- 
all (being taught by ſuch 
a maſter) honeſt, faithful, 
and virtuous, 

If you obſerve any di- 
verſities of opinions a- 
mongſt the profeſſors of 
the laws, content you (as 
it behoveth) to be learned 
in your profeſſion, and you 
ſhall find, that it is Sominis 
vitium non profeſſions. 
And to ſay the truth, the 
greateſt queſtions ariſe not 
upon any of the rules of 

the 


Pſalm 91. 
ver. 13. 


The Cauſe of 
Diverſity of 


Opinions. 
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To the Learned Reapts. 


the common law, but 
ſometimes upon convey- 
ances and inſtruments 
made by men unlearned; 
many times upon wills in- 
tricately, abſurdly, and 
repugnantly ſet down, by 
parſons, ſcriveners and 


ſuch other imperites: 


and oftentimes upon acts 
of parliament, overladen 
with proviſoes and addi- 
tions, and many times on 
a ſudden penned or cor- 
rected by men of none or 
very little judgment in 
law. 


If men would take 
ſound advice and counſel 
in making of their con- 
vey ances, aſſurances, in- 
ſtruments, and wills; and 
counſellors would take 
pains to be rightly and 
truly informed of the true 
ſtate of their client's caſe, 
ſo as their advice and 
counſel might be apt and 
agreeable to their client's 
eſtate; and if acts of par- 
liament were after the old 
faſhion penned, and by 
ſuch only as perfectly 
knew what the common 
law was before the mak- 
ing of any act of parlia- 
ment concerning that 
matter, as alſo how far 
ſorth former ſtatutes had 
provided remedy for for- 
mer miſchiefs and de- 


Part! J. 
nes ex principiis juris ori. 
untur, ſed aliquando ex im. 
peritia hominum pattie; 
aut inſirumenta conſcribey. 
tium; ſepius ex teſtamentit 
perplexis abſurdis, pugnan- 
tibuſque, ive ad elif; 
alicujus rectore factis, ſat 
a tabellione & ſcriba, ſce 
ab imperito quocungue alio 
nonnunquam denique ex ip. 
is comitiorum inſtitutis, cau- 
tionum atque additionun 
mole onuſtis, & vel in pul. 
vere ac feſtinatione conſcrip- 
tis, del a ſciolo quopiam in 


hoc genere corredtis & emen. 


datis. 


Quod ſi bomines in teſtas 
mentis, contraftibus & in- 
firumentis aliis conſiciendi 
ſolidum ac maturum juditi- 
um adbiberent, eperamque& 
laborem diligentem inſume- 
rent conſiliarii in clientun 
ſuorum cauſis rectò ac lima 


. pernoſcendis, quo apiè & ad 


rem ipſam accommodate iu. 
primis reſpondeant : et ſi le. 
ges publicis comiuiis ſancite, 
non nifi antiqua ratione ſeni. 
berentur, ab its ſcilicet qu 
explorate norunt, quid dt 
quaque re poſtulata jus reg 
antiquum præſtituerit, qui- 
uſque etiam inflituta 9% 
tera, malis & incommodis 
illorum temporum experi- 
entia retecbis provideriu 


S c- 
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part II. 
& occurrerint, certè quidem 
tum queſtiones in jure per- 
pouce orirentur, neque ſe 
targuerent adeo viri dotth, 
in conciliandis aptandiſque 


ſecundum juris regulas, ver- 


bis, ſententiis, & cautelis 
pugnantibus alioqui inter ſe 
planeque incommodis ac in- 


eplis. 


Quinetiam adeo certum 
et jus noſtrum ſibique con- 
ftans, ut ex toto illo tempore 
quo ſtudium & inſtitutum 
hoc vite ſum ingreſſus, ne 
duas quidem adverti queſti- 
ones de jure hereditatiim, 
de terrarum legitim confiſ- 
catione five (ut loquuntur) 
eſcaeta alnſque conſimilibus. 
Felices merits perhiberen- 
tur artes, fi qui“ m primo 
qui eas profitentur, ſumma 
cura ac religione in id in- 
cumberent, ut poſſent plenam 
perfectamque earum cog niti- 
onem adipiſci: deinde fi in 
eas nullus cenſoriam autho- 
ritaten, abſque judicio & 
drina cenſoria in ſe aſſu- 
meret, 

Humaniſſimi lectores, fe- 
at gratus ac benevolus veſ- 
ter animus quo ſuperiorum 
eucubrationiim mearum edi- 
tonem proſecuti & amplexi 
is, ut quod de ſecunda hac, 
numero cauſarum autta, pri- 
us promiſeram nunc ex- 


To the Learned RRA DFR. 


fects diſcovered by expe- 


rience; then ſhould very 
few queſtions in law ariſe, 
and the learned ſhould 
not ſo often and ſo much 
perplex their heads, to 


make atonement and. 


peace by conſtruction of 
law between inſenſible 
and diſagreeing words, 
ſeatences, and proviſoes, 
as they now do. 

In all my time, I have 
not known two queſtions 
made of the right of dif- 
cents, of eſcheats by the 
common law, &c. ſo cer- 
tain and ſure the rules 
thereof be: happy were 
arts, if their profeſſors 
would contend, and have 
a conſcience to be learned 
in them, and if none bur 
the learned would take 
upon them to give judg- 
ment of them. 


Your kind and favour- 
able acceptation (gentle 
reader) of my former 
edition, hath cauſed me to 
publiſh theſe few caſes in 
performance of my for- 
mer promiſe, and I wiſh 
to you all no leſs profit in 
reading of them than [I 

perſuade 
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To the Learned RRAPDER. Part If. 


rſuade myſelf to have olvam; in quibus legendit 
reaped in obſerving of mon minorem vobis exopto 
them: this only of the fructum, quam (ſicut mibi 
learned I delye : perſuades) in colligendis ipſe 
* perceperim. Hec tantim q 

doctis peto : 


Perlege; ſed fi quid noviſti rectius iſtis, 
Candidus imperti ; fi non his utere mecum. 


The Names of the Judges and Serjeants at 
Law cited in theſe Reports. 


A. 
Udley; 
Aldeburgh 

Aſcoughe, 
Aſhton. 
Arderne. 
Alyngton, 


B 


| Bereford, 


Burghe. 
Brooke. 
Butler. 
Browne. 
Bridges. 
Bere. 
Belknap. 
Babthorpe. 
Brampton. 
Bingham. 
Billing. 
Babington. 
Barton. 
Brudnell. 
Brian, 
Bacon, 
Bell, 
Beaumont. 
Baſſet, 
Botteler, 
Bouſſer, 
Brencheſle. 
Bois. 

. 


Cheny. 
Cavendiſh. 
Clopton. 
Conniſby. 


Conſtable. 
Cockcine. 
Choke. 
Cateſby. 
Cherlton. 
Callowe. 
Colepeper. 
Corbet. 
Carril. 
Cotteſmore. 
Cooke, William. 


D. 
Danby. 
Danvers. 


Delves. 


E. 
Elderton. 
Ermitage. 
Engle field. 
Elyot. 


F. 
Forteſcue. 
Falſtoff. 
Fencotes. 
Finchden, 
Fineux. 
Fitz-John. 
Fitz- James. 
Fitz-Herbert. 
Fiſher. 
Frowick. 
Fulthorpe. 
Fairfax. 


G. 


Glanvile. 
B b 


Grevile. 
Grene. 
Gaſcoine. 
Godard. 
Gargrave. 


Gawdy. 


H. 
Howard. 
Huſſey. 
Holt. 
Hank ford. 
Heydon. 
Her le. 
Hare. 
Hubart. 
| © | | | EN 
Hales. 
Huls. 
Hody. 
Haugh. 
Hy nd E. 
Harper. 


I. 
Irgleby. 


__ Juyin. 


Jenney. 


K. 
Knyvet. 
Knightley. 
Kir ton. 


Kingſmill. 


Kelleſhull. 


| L 
Laicon. 


Lowther 


Lowther. 
Littleton. 
Lodington. 
Luke. 


M. 
Mowbrey. 
Markham. 
Molyneux. 
Mordant, 
Morgan. 
Mervin. 
Mutford. 
Martin. 
Marow. 
Mountague. 
Moyle. 
More. 
Meade. 
Manwood. 


N. 
Nevile. 
North. 
Nele. 
Newport. 
Newdigate. 
Newton. 
Norton. 
Nedham. 
Norwich. 


O. 
Oxenbridge. 
Owen. 


Onley. 


P. 
Perſey. 
Pole. 
Pawlet. 
Paſton. 


Portington. 


Poer. 


Pigot. 


Portman. 


Preſton. 
Palmer. 
Pollard. 


R. 
Ratcliffe. 
Ruſſell. 
Roe. 
Riche. 


Rokeby. 
Rolfe. 


 Rokewood, 


Rhodes. 
8. 


Segrave. 


Strange. 
Scrope. 
Seton. 
Sadlier. 
Stoner. 
Skipwith. 
Sulyard. 
Sydenham. 
Stonerton. 


Stonford. 
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Strangeways. 
Scot. 
Shelley. 

Say. 
Starkey. 
Sydney. 
Spilman. 
Stamford. 


Southlill. 


T. 
Thorpe. 
Towneſende. 
Travers. 
Tremayle. 
Tirwhitt. 
Trevaignon. 
Treſham. 
Tillefley. 


W. 
Willoughby, 
Weſt, 
Wangford, 
Wickingham. 
Whorewood. 
Weſton. 
Wood. 
Wadham. 
Wray. 


þ 
Yelverton, 
Yaxley. 
Lounge. 


Part II. 


* — 4 oo 


my — 


M ANS E R?s Caſe, 
Paſch. 26 Elis. Rot. 1668. 


In the Common Pleas. 


London ſſ. 


ingham in the county of Kent, Yeoman) was ſummoned to 
anſwer Will. Painter, Eſq. of a plea that he render to him 40 
pounds which he owes to him and unjuſtly detains, &c. And 
whereupon the fame William, by Thomas Antrobus his at- 
torney ſaith, that whereas the aforeſaid Richard, on the 6th 
day of April, in the 12th year of the reign of the lady the now 
Queen, at London, in the pariſh of the Bleſſed Mary of the 
Arches, in the Ward of Cheap, by his certain writing obli- 
gatory, granted himſelf to be bound to the ſame William in 
the aforeſaid 40 pounds, to be paid to the ſame William on 
the feaſt of the Lord's Aſcenſion then next following: yet the 
aforeſaid Richard, though oftentimes thereunto required, the 
ſaid 40 pounds unto the ſame William hath not yet rendered, 
but the ſame to him hath hitherto refuſed, and ſtill doth re- 
fuſe to render ; whereupon he faith, that he is injured, and 
hath damage to the value of ten pounds, and thereupon he 
bringeth ſuit, &c. And he brings here into court the 
aforeſaid writing, which doth teſtify the ſaid debt, in the form 
aforeſ. the date of which is the day and year aboveſaid, &c. 


ICHARD MANSER late of London, Yeo- Declaration in 
man, (otherwiſe called Rich. Manſer of Gill- Debt on Bond. 


And the ſaid Richard, by John Cooke his attorney, comes piea. 


and defends the force and injury, when, &c. and prayeth 


oyer of the writing aforeſaid; and it is read to him, &c. Oyer of the 
And he alſo prayeth oyer of the indorfement of the fame writ- Bond. 
ing, and it is read to him in theſe words.“ The condition And Condition 


« of this obligation is ſuch, that whereas the within bounden 
« Richard Manſer, and John Manſer his ſon, by their deed of 
« feoffment, bearing the date of this obligation, have given, 
granted and confirmed, unto the within named William 
Painter, and his heirs, all that parcel of woodland called 
* Southwood, containing by eſtimation ten acres, be it more 
* orleſs, lying together in the pariſh of Gillingham within 
* ſaid, and Bedhurſt in the county within faid, to the lands of 
one Thomas Kemfley towards the eaſt, weſt, and north, 
and to the King's highway towards the ſouth adjoining as by 
* the ſame deed more at large it appeareth, if the ſaid William 
Painter, and his heirs, ſhall and may at all times here- 

B b 2 « alter 
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* aſter, have, hold and enjoy all the ſoreſaid parcel of wood. 
land, with the appurtenances, diſcharged or ſaved harmleſs, 
te of and from all and every former bargain, ſale, gift, grant, 
«« leaſe, right, jointure, dower, rent-charge, and all other 
te things and incumbrances whatſoever, had, madle, or ſuffered 
<* to be done by the ſaid R. Manſer, or his heirs or aſſigns: 
& and alſo if the faid R. Manſer, and J. Manſer his ſon, and 
« their heirs, and the heirs of either of them, do at all times 
© hereafter, upon requeſt to them or any of them made, at the 
« only coſts and charges of the faid W. Painter, his heirs and 
«© afligns, make, ſeal, deliver, acknowledge, and do all and 
* every ſuch further reaſonable act and acts, thing and things, 
« deviſe and deviſes in the law, as ſhall be reaſonably deviC- 
« ed or required to be done by the ſaid W. Painter, his heirs 
© or aſſigns, or his or their counſel learned in the law, for 
& the further aſſurance, ſurety, and ſure making of the afore- 
« ſaid parcel of woodland, with the appurtenance, unto the 
e ſaid W. Painter, his heirs and aſſigns: that then this, pre- 
« ſent obligation to be void, or otherwiſe to remain in his 
& force and virtue.” Which being read and heard. The 
ſaid Richard faith, that the ſaid William ought not to have 
his action againſt him, becauſe he ſaith, that the aforeſaid 
William, from the time of the making of the writing afore- 
faid, until the day of the obtaining of the original writ of the 
ſaid William, that is to ſay, the 16th day of October, in the 
24th year of the reign of the now Queen, had, held, and en- 
Joyed, all the ſaid parcel of wood, with the appurtenances, 
called Southwood, in the condition aforeſaid above ſpecified, 
kept free of and from all and ſingular former bargains, ſales, 
gifts, grants, demiſes, rights, jointures, dowers, rent-charges, 
and from all other charges, and incumbrances whatſoever had, 
made, or ſuffered to be made, by the ſaid Richard Manſer, 
his heirs or aſſigns, according to the form and effect of the in- 
dorſement thereof. And the ſaid Richard Manſer further faith, 
that after the making of the writing aforeſaid, and before the 
day of the obtaining of the original writ aforeſ. that is to fay, 
the tenth day of April, in the 24th year of the reign of the ſaid 
lady the now Queen, the aforeſ. William Painter, at Gilling- 
ham in the county of Kent, deviſed in writing, by a certain 
writing of releaſe, between the ſaid William Painter, and him 
the ſaid Rich. Manſer, and the aforeſ. John Manſer, and then 
and there required the ſaid Richard, and the ſaid John, that 
they would ſeal and deliver the faid writing astheir deed, where 
upon the ſaid Richard, the ſaid writing at Gillingham afore- 
faid, fealed and delivered as the deed of the faid Richard, to 
the aforeſaid William. And further the ſaid Richard faith, 
that the ſaid John, ſon of the ſaid Richard, in the condition 
aforeſaid named, upon the requeſt of the ſaid William, 
made to the ſaid John, to ſeal and deliver that writing as 
his deed, upon the ſhewing of the ſaid writing of 2 
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ſo deviſed, becauſe the ſaid John was not lettered, and could 
not read, nor diſcern the contents, or matter of the ſaid writ- 
ing at Gillingham aforef. then required of the ſaid William 
Painter the writing aforeſaid, 2 be delivered unto him, to 
ſhew the ſame to a man learned, who could read the ſaid writ- 
ing to him: ſo that he upon the reading of the contents of 
the writing aforeſaud, might inform himſelf, whether that 
writing were made according to the tenor of the condition a+ 
foreſaid, or not; and the ſaid John ſaid then and there, that 
he would ſeal and deliver that writing, if that writing were 
according to the tenor of the condition aforefaid ; but the faid 
William, then and there refuſed to deliver to the faid John, 
the writing aforeſaid, to ſhew to a man learned in the law, 
who could read the ſame to the ſaid John : by reaſon of which, 
the faid John did not ſeal, nor deliver the writing aforeſaid to 
the ſaid William, upon the requeſt of the ſaid William, in 
manner and form aforeſaid made: and the aforeſaid Richard 
Manſer further faith, that from the time of the making of the 
writing aforeſaid, until the day of the obtaining of the writ 
aforeſaid, there were not any other or farther act or acts, de- 
viſe or deviſes by the ſaid William, or his counſel learned, 
deviſed, and required to be done to the aforeſaid William Pain- 
ter, for the further aſſurance, ſecurity, and ſure making of 
the aforeſaid parcel of wood with the appurtenances, by the 
ſaid Richard Manſer, and John Manſer, or eicher of them, to 
the aforeſ. William Painter, his heirs and aſſigns, according to 

the form and effect of the condition aforeſ. to be done, an 
this he is ready to verifie, whereupon he prayeth judgment, if 
the ſaid William ought to have his action aforeſ. againſt him, 
&c, And the ſaid William faith, that the plea of the ſaid 
Richard, in manner and form above pleaded, is not ſuſhcient 
in law to bar the ſaid William from having his action aforef. 
againſt the ſaid Richard, and that he, to that plea in manner 
and form aforeſ. pleaded, needeth not by the law of the land to 
anſwer, and this he is ready to verifie, whereupon for defeCt of 
a ſufkcient plea in this particular, the ſaid William prays 
Judgment, and his debt aforeſaid, together with his damages, 
y occaſion of detaining his debt to be adjudged unto him, &c. 
And the ſaid Richard, foraſmuch as he, ſuthcient matter in 
law, to barr the aforcſaid William of having the action aforeſ. 
againſt the ſaid Richard, hath above alledged, which he is 
ready to verifie, and which matter the ſaid William doth not 
deny, nor to the ſame in any manner anſwer, but the ſame 
averment to admit, doth altogether refuſe, he as before prays 
judgment, and that the ſaid William may be barred from har- 
ing his action aſoteſ. againſt him the ſaid Richard, &c. And 
becauſe the Juſtices here will adviſe of and upon the premiſes 
before they give judgment, day is given to the parties aſore- 
ſaid thercof here until the morrow of the Holy Trinity, to hear 
Bb 3 their 
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MANSs E R's Caſe. Part II. 


their judgment, becauſe, the ſaid juſtices here, thereof ate 
not yet, &c. At which day here come, as well the ſaid Wil. 
liam Painter, as the ſaid Richard Manſer, by their attorneys 
aforeſaid ; and becauſe the Juſtices here will further adviſe of 
and upon the premiſes before they give judgment, further 
day is given thereof to the parties aforeſaid, here until in eight 
days of St. Michael, to hear their judgment, becauſe the ſaid 
Juſtices here thereof are not yet, &c. At which day here 
come as well the ſaid William Painter, as the faid Richard 
Manſer, by their attorneys aforeſaid ; and upon this the pre- 
miſes being ſeen, and by the Juſtices here fully underſtood, 
it ſeemeth to the Juſtices here, that the aſoreſ. plea of the ſaid 


Richard Manſer above in barr pleaded, is not ſufficient in law 


to bar the ſaid William from having his action aforeſaid againſt 
the ſaid Richard Manſer, as the ſaid William Painter above 
hath alledged : therefore it is conſidered, that the ſaid Wil- 
liam Painter, recover againſt the ſaid Richard Manſer his debt 
aforeſaid, and his damages, by occaſion of detaining of his 
debt, to 20 marks to the ſaid William, with his aſſent by the 
court here adjudged, and the aforeſaid Richard in mercy, &e. 
Afterwards, that is to ſay, the 1oth day of June, in the 28th 
year of the reign of the now Queen, came into court here the 
ſaid William Painter by the aforeſaid Thomas Antrobus his 
attorney; and by a ſpecial warrant made to him in this be- 
half acknowledged that he is ſatisfied of the debt and damages 
aforeſaid; therefore let the ſaid Richard be acquitted of the 
debt and thoſe damages, cc. 


MANSER's 


Part II. 


MA NS E R's Caſe, 


| Paſch. 26 Elis. Rot. 1608. 


In the Common Pleas. 


B rer bro Painter and (a) Manſer, the caſe was thus: (a) Moor 182. 

Painter brought an action of debt upon an obligation _— 89. 

againſt Manſer, and the deſendant pleads the obligation was 3 

with condition, ſc. That whereas the defendant had enfeoffed | 

the plaintiff of certain lands, if the plaintiff ſhall at all times 

following enjoy thoſe lands diſcharged, or otherwiſe kept in- 

demnified from all incumbrances, &c. and alfo if the de- 

fendant and John Manſer his (5) ſon, ſhall do all acts and (5) 3 Bulf. 30. 

deviſes for the better aſſurance of thoſe lands to him, as by 

the pl. or his counſel learned in the law ſhall be deviſed, that 

then the obligation ſhall be void; and pleads that the pl. had 

enjoyed the ſaid lands diſcharged and kept indemnified from 

all incumbrances, &c. and that the plaintiff deviſed a writing 

of releaſe to be made by the defendant and John his ſon, to the 

plaintiff, which the defendant did ſeal and deliver as his deed ; 

and becauſe his fon was not lettered, and could not read, the 

ſaid John prayed the plaintiff to deliver it to him, to be ſhew- 

ed to ſome man learned in the law, who might inform him 

if it was made according to the condition ; and faid further, 

that if it was according to the condition, he would deliver 

it, whick the plaintiff refuſed ; wherefore he did not deliver 

it, as it was lawful he ſhould not: whereupon the plaintiff 

demurred; and it was adjudged for the plaintiff. In this 

caſe three points were reſolved, (1.) that if a man not lettered 

be bound to make a deed, he is not bound to ſeal and deliver 

any writing tendered to him, unleſs ſome body be preſent pott. g. b. 

who can (c) read the deed to him, if he requires the wri- (+) Inf. 9. b. 

ting to be read to him; and if the deed be in Latin, French, * Jones 314+ 

or other language (which the party who is to execute 

the writing doth not underſtand) in ſuch caſe, if the 
9 party 
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MANs E R's Caſe. Part II. 


party demands that one ſhould read and interpret the writing 
to him, and none be preſent that can read and expound the 
(a) Inf. 9. b. tenor of the ſame in that (a) language that the party who is 
to deliver the deed underſtands, there the party may well re- 
(50 12 Co. 89. fuſe to deliver it. So it is although the man can read, (6) yet 
if the deed be indicted in Latin, French, or other ſuch langu- 
age as the party who 1s to execute cannot underſtand ; if he 
(c) 11 Co. 29. demands that the writing be (c) read or expounded to him in 
ſuch language as he may underſtand it, ard no body be there 
to do it, the party may refuſe to deliver it. And it is to be 
(4) Plows. 19. a. obſerved, quod (d) ignorantia eft duplex, viz. facti & juris; & 
rurſum ignorantia facti (quoad rem naſtram attinet) ęſi duplex, 
videlicet, lectionis & linguæ. Note, reader, that ignorance in 
reading, or ignorance of the language, gue ſunt ignorantiæ 
(e) 1 Jones * Facti, may excuſe; but as is commonly ſaid, (e) ignorantia juris 
x Co. 177-2 non excuſat : for notwithſtanding it was ſaid there, that al- 
* though the party might read, and underſtand the language 
alſo in which the writing was made, yet he might not know 
the ſenſe and operation of the words in law, and whether they 
agree with the condition of his obligation or not; and there- 
fore prima facie ſome of the Juſtices did ſeem to hold, that 
/f) Cr. N. 9. in ſuch caſe the party ſhall have (/) reaſonable time to ſhew 
Ero. Car. 299. the writing to his counſel learned in the law, to be inſtructed 
by them whether it be according to what he is bound to do, 
Vide Dyer, Tr. and namely when there 1s no time limited, in which jt is to be 
- 2 3% done, ſo as in regard that the other party might requeſt the 
12 7 1 * doing of it when he pleaſed, it is not poſſible for the party to 


— x Jones 3 47 have his counſel at all times with him: and therefore it ſeems 
yer 337, 338. 


ak + lake. reaſonable, prima facie, that the party ſhall have reaſonable 


53. New Bent, time, as is aforeſaid : but at laſt, upon the view of the record 
228. pl. 260, of a judgment in this court, an. 16. Eliz. in the time of the 
22 . 77.2.0, Lord Dyer, between Sir Anthony Cook and Wotton, that 
Godb. 2 4. upon ſuch requeſt made to Sir Anthony Cook (g) by Wotton, 


8 183-3 to ſeal an indenture, Sir Anthony, who was not learned in 
U O. O. : 2 . . . 
271. # Elon A the law, was obliged to ſeal it peremptorily at his peril, and 


864. C. Lit. 209. could not obtain convenient time to conſult us it with his 


70 Rol. 452. Counſel ; hereupon it was reſolved in the caſe at the bar ac- 
O. 31. a. 


1 cording to the ſaid judgment. See the caſe now reported by 
* — i. the Lord Dyer. And it was ſaid, that the caſe at the bar was 
Perk. Se&. 755. ſtronger than that of Sir Anthony Cook; for in this caſe the def. 
25 P. 4.5. b. 6.2, obliged himſelf, that his ſon, who was a ſtranger to the obliga- 
Br. Condition, . - - 
— tion, ſnould do, &c. In which caſe he has undertaken that his 
li) 2 Rol. Rep. ſon ſhall do it at his peril; for he that is obliged, undertakes 
195.5 — more for a (5) N than for himſelf, in many caſes, Vide (i) 

2.8 Co. 33H- 6. 16. b. 36 H. 6. 8. 2 E. 4. 2. 15 E. 4. f. b. 22 E. 4. 43. 
23. b. Br. Co- 5 5-9 
yenant 3, Br. and 10 H. 7. 14. b. It was reſolved that the pleading was inſut- 


| "mg many 67 ficient; for he hath pleaded, that the.plaint, had enjoyed the land 


diſcharged 


part II. MAxs E R“'s Caſe 4 


diſcharged and kept harmleſs from incumbrances, where he (a) Cr. Jac, 
ought to have ſhewed how : ſo if he had (a) pleaded, that he , 67 225 3 59s 
bad ſaved him harmleſs, he ought to have ſhewed how; but Moor $57. Hob. 
in ſuch caſe, if he had pleaded in the negative, non fuit dam- 13. 296. Cr. El, 
nifcatus, there it is otherwiſe. Secondly, he hath pleaded, 253+ 393) $77 
ud queddam (6) ſcriptum relaxationis was ſealed and delivered, — 1 
and doth not ſhew whether the releaſe concerns the land men- 214. Kelw. 80. b. 
tioned in the condition, and for all theſe cauſes the plaintiff 95. b. 5 H. 7 8. 
had judgment to recover. Phd wk. 
Note reader, there is great reaſon, that the writing ſhould 33: b. Co. Lit, 
be expounded in ſuch language, that the party may under- 0s.» O20 43e 
ſtand it, although he could read, becauſe by the law he is at Condition 133. 
his peril to (c) deliver it preſently upon requeſt, and hath not in fine. g Co. 
time to conſult upon it with counſel learned in the law, — EI 
| | Hardres 111. 
[Neta, in an action of covenant upon an indenture to per- 2 Rol. Rep. 159, 
form ſeveral covenants, breaches may be aſſigned upon every $32. Dodtria. 
one of the covenants, in order to increaſe damages; but in 40 E. very 
debt upon a bond to perform covenants the plaintiff can only Moor 3. pl. g. 
aſſign one ſingle breach, for if he aſſigns ſeveral breaches, the Bro. Cond. 18g, 


pleading will be double, 21E. 4+ 6. a. b.] $ 
b 
(e. Cr. El. 9. 
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{a) 3 Leon. 100. 


Part 11, 


G O D D AR D's Caſe. 
Hil. 26 Eliz. Rot. 1038. 


In the Common Pleas. 


(4) FN ODDARD, adminiſtrator of James Newton, brought 
an aCtion of debt againſt John Denton upon a bond 
made to the inteſtate, bearing date 4 April, 24 Eliz. The 


_ defendant pleaded, that the inteſtate, died before the date of 
the bond, and ſo concluded, that the ſaid writing was not his 


(5) Cro. Car. 
130, 131. 
1 Jones 192. 


: 2 Cr. Jae. 


640. 


(a) 2 Keb. 232. 
r. Faits 94. 
Perk. Sect. 149. 
(e) 2 Rol. 690. 

& Co. $3. a, Cr. 
El. 36, 37, 147, 
209. Cr, Car. 
110. Co. Lit. 
227. a. 367. a. 
Owen 96. rLeon. 
2-59, Savil. 98, 
99- Dyer 147. 
P'. 73. Cart. 155, 
Palm. 20, 
Hard. 483. 
5H. 4. 5. b. 
ig) Raymond 47. 
2 Rol. 691. 
Dyer 43. pl. 8. 
9 Co, 69. b. 28. 
Aſſ. 17. per 
Finchden. Br. 
Confeſſion 27. 


deed, upon which they were at iſſue; the. (5) jury found that 
the defendant did deliver it as his deed, 30 July, anno 23 
Eliz. and found the tenor of the deed in hæc verba, Noverint 
Univerſi, &c. dat. 4 Aprilis, anno 24 Eliz. and that the inteſtate 
was living 30 July, 23 Eliz. and that he died before the faid 
date of the bond : and prayed the advice of the court, whe- 
ther this was (c) the defendant's deed. * And it was adjudged 
by Anderſon,Chief Juſtice, Windham, Periam, and Walmeſ— 
ly, that it was his deed, and the reaſon of their judgment 
was, that although the obligee in pleading cannot alledge the 
delivery before (a) the date, as it was adjudged in 12 H. 6. 1, 
(e) which caſe was affirmed to be good law, becauſe he is eſtop- 
ped to take an averment againſt any thing expreſſed in the 
deed, yet the jurors, who are ſworn to ſay the truth, ſhall 
not be eſtopped, for an eſtoppel is to conclude one to ſay the 
truth ; and therefore jurors cannot be eſtopped, becauſe they 
are ſworn to ſay the truth. Vide (/) 1 H. 4. 6. b. 35 Af 
8. 17 E. 3. 6. Plowd. Comm. 515. a. but if the eſtoppel 
or admittance be within the ſame record in which the iſſue 
is joined, upon which the jurors ſhall give their verdict, 
there they cannot find any thing againſt that which the 
parties have affirmed and admitted of record, although the 
truth be contrary; for the court may give judgment 
upon a thing confeſſed by the parties, and (g) jurors 
are not to be charged with any ſuch thing, but on. 
ly with things in which the parties differ. Vide * 


#_ 


is 


GOD DAR D's Caſe. 
H. 6. 37. a. b. 3 & 4 Ph. & Mar. Dyer (a) 147. 


Part II. 


AN. 34. 9 


: | 


(4) Dyer 247. 


And the (5) date of a deed is not of the ſubſtance of a deed ; ?}; 73 


for if it hath no date, or hath a falſe or impoſſible date, as the 
thirtieth day of February, yet the deed 1s good; for there are 
but three things of the eſſence and ſubſtance of a deed, that is 
to ſay, writing in paper or parchment, ſealing and delivery, 
and if it hath theſe three, although it wanted, in (c) cujus rei 
teflimonium ſigillum ſuum appoſuit, yet the deed is ſufficient, for 
the delivery is as neceſſary to the eſſence of a deed, as the put- 
ting of the ſeal to it, and yet it. need not be contained in the 
deed, that it was delivered. And note, the order of making a 
deed is, firſt to write it, then to ſeal it, and after to deliver it, 
and therefore it is not neceſſary that the ſealing or delivery be 
mentioned in the writing, foraſmuch as they are to be done 
after. And ſo it was ſaid it was reſolved in Henry the eighth's 
time. See Reader, 40 E. 3. 2. a. and an opinion 7 H. 7. 14. a. 
to the contrary ;z but ſee the caſe cited in the time of H. 8. 
now reported by the Lord Dyer (4) 28 H. 8. 19. and believe, 
reader, the late judgments are grounded upon full and preg- 
nant reaſon. And when a deed is delivered, it takes effect by 
the delivery, and not from the day of the date. And therefore 
be the deed without date, or of a falſe or impoſſible date, yet 
the deed is good, Secondly, by this judgment it is to be ob- 
ſerved, that if a man bring an action of debt, and declares, 
that the defendant 4 April, 24 Eliz. made a bond, bearing 
date the fame day and year, and the defendant pleads Non / fac- 
tum, and it is found that the deed was (e) delivered at another 


day before or after the day which the plaintiff hath declared, 
that yet judgment ſhall be given for the plaintiff, foraſmuch as 
the date is not material, and the defendant cannot be twice 
charged. And many times bonds are delivered at other days 
than they bear date. So it appeareth by this judgment, that the 
miſtaking of the date of the bond ſhall not hurt, upon Nen gf 
fatum pleaded, © HL CRE. 


THOROUGH- 


2 Co. Lit. 6. a. 
46. b. 1 Rol. $49. 
2 Rol. 21. * 
Mod. Rep. 180. 
Noy 21, $5, 
Keilw. 34. b. 
Plowd. 23 1. b. 
491. Cr. Car. 78. 
1 Jones 140. 
Latch 158. Cr. 
Jac. 261. Velv. 
194. Cart. 153. 
1 Brownl, 110. 
Perk. 25. b. 
Moor 28. 

(e) Moor 2. 

Co. Lit. 6. a. 5. a. 
229. b a2lnſt. 78. 
Keilw. 34. b. 
70. b. 2 Rol. 27, 
22, Perk. 25. b. 
28. a, Br. factis 
103. Br. Obli- 
gat. 8. 7 H. 7. 
14. b. 8 H. 6. 

3 5 a. Dyer 19. 
Pl. 113. 22. pl. 
140. 1 Leon. 2 ö. 
3 Bulſt. 300,301, 
302. Oid. Benl, 
127. Owen 33. 
40 E. 3. 2. 3. 
Statham Obliga- 
tion 1. 

(4) Dyer 19. 

pl. 173. 

I 3 
336. 703. 2 La. 
Ray m. 79.70 5. 
(e) Plow. Com. 
393. 2. Cr. Ic. 
136. Hob. 73. 


349. Selk. 463. 
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Declaration in 
Treſpaſs. 


With a Conti- 
Tuardsy 


Plead to PariNot 
Guilty, 


To other Part a 
Special Bar, 


Part Il. 


THOROUGEGOOD's Cat. 
Trin. 24 Eliz. Rot. 928. 


In the Common Pleas. 


Filmer. 

Eſſex 8 * COLE, late of Great Parington, in 
the county aforeſaid, Gent. was attached ta 

anſwer to William Thoroughgood, of a plea, wherefore with 
force and arms, the cloſe and houſe of him the ſaid Wm. Tho- 
roughgood, at Great Parington, he brake, and his graſs there 
to the value of 20l. growing, with certain cattle trod down and 
conſumed, and other harms to him did, to the grievous damage 
of him the ſaid Wm. Thoroughgood, and againſt the peace of 
the lady the now Q. &c. And whereupon the ſaid Wm. Tho- 
roughgood, by Wm. Ayleſbury his attorney, complaineth, 
that the aforeſ. Wm. Cole, on the 12th day of October, in the 
23d year of the reign of the lady the now Q. with force and 
arms, the cloſe and houſe of him the ſaid Wm. T horough- 
good, at Great Parington aforeſ. brake, and his graſs to the 
value, &c. there lately growing, with certain cattle, that 1s to 
ſay, horſes, cows, hogs, and ſheep, did eat up, tread down and 
conſume, the treſpaſs aſoreſ. as to the feeding, treading down 
and conſuming the graſs aforeſ. from the aforeſ. 12th day of 
October in the 23d year aboveſaid, until the day of the bring- 
ing of this writ original of him the ſaid Wm. "Thoroughgood, 
that is to ſay, the 6th day of November then next following, at 
divers days and terms continuing, and other harms, &c. to the 
grievous damage, &c. and againſt the peace, &c. and where- 
upon he ſaith, he is injured, and hath damage to the value of 
40l. and therefore he bringeth ſuit, &c. And the aforeſ. Wm. 
Cole by Tho. Reynolds his attorney, cometh and defendeth the 
force and injury, when, &c. Andas to the coming with force 
and arms, he faith, that he is not guilty thereof, and of this puts 
himſelf upon the country, and the aforeſaid William Tho- 
roughgood likewiſe. And as'to the reſt of the treſpals 
aforeſaid above ſuppoſed to be done, the ſaid W. Cole faith, 
that the aforeſaid Wm. Thoroughgood ought not to have his 
ſaid action againſt him, becauſe = ſaith, that the cloſe and 
houſe aforeſaid as alſo the places in which it is ſuppoſed 
the treſpaſs aſoreſ. to be done, are, and at the time of the 
treſpals 
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Part II. TroRovocucoon's Caſe. 


treſpaſs aforeſ. above ſuppoſed to be done, were one meffuage 
and two acres of meadow with the appurt. called Nicholas Te- 
nement in Great Parington aforeſ. which tenem. with the ap- 
purtenances are, and at the aſoreſ. time of the treſpaſs aforeſ. 
above ſuppoſed to be done, were the ſoil and freehold of him 
the ſaid W. Cole; for which, the aforeſ. William, at the aforeſ. 
time, when, &c. the cloſe and houſe aforeſ. as his cloſe and 
ſoil, and freehold of him the ſaid William, into the ſame meſ- 
ſuage, and two acres of meadow, with the appurt. brake, and 
the graſs of him the ſaid Will. Cole, being his own, there 

owing, with his cattle did tread down and conſume as it 
was lawful for him to do; and this he is ready to verifie, 
whereupon he prays judgment, if the aforeſ. Will. Thorough- 
good ought to have his action aforeſ. againſt him, &c. 

And the aforeſ. Wm. Thoroughgood faith, that he for any 
thing before alledged, ought not to be barred from having his 
action aforeſ. becauſe he ſaith, that the cloſe and houſe, and 
alſo the places in which the treſpaſs aforeſ. whereof he above 
maketh complaint, was, are, and at the time of the treſpaſs 
aforeſ. done, were one meſſuage called Burrowes, 8 acres of 
land, called the Great Weſt-field, 4 acres of land called Dig- 
gins Holme, and 6 acres of land called Grovefield, with the 
appurt, in Great Paringdon afore. (others than the aforeſaid 
meſſuage, and 2 acres of meadow with the appurt. called Ni- 
cholas Tenem. in the bar of the aforeſ. . Cole above ſpecifi- 
ed) and this he is ready to verifie, whereſore inaſmuch as the 
aid Wm. Cole, to the treſpaſs aforeſ. done in the tenements 
aſoreſ. with the appurt. newly aſſigned, doth not anſwer; the 
aſoreſ. Wm. Thoroughgood prays judgment and his damages 
by occaſion of that treſpaſs, to be to him adjudged, &c. And 


Replication with 
a new Aſflign- 
ment. 


$ Co. 146. a. 
Poſt. 181. b, 


the aforeſ. Wm. Cole, as to any treſpaſs in the aforef. tenem. Rejoinder claim- 
newly aſſigned, above ſuppoſed to be done, faith, that the aforeſ. ins title, c. 


Wm, Thoroughgood ought not to have his ſaid action againſt 
him, becauſe he ſaith, that long before the aſoreſ. time of the 
treſpaſs above ſuppoſed to be done, the aſoreſ. Vm. T horough- 
good, was ſeiſed of the ſaid tenem. with the appurt. newly 
aſſigned in his demeſne as of fee; and being ſo ſeiſed thereof 
before the aforeſ. time, when, &c. A fine was levied in the 


court of the lady the now Q here, that is to ſay, at Weſtm. 


in 8 days of St. Hilary, in the 10th year of her reign, before 
James Dyer, Rd. Welton, John Walſh and Rd. Harper, then 
juſtices, and afterwards from the day of Eaſter, in 15 Days then 
next following, granted and recorded before the fame juſtices, 
and other the Q.'s faithful people then and there preſent, be- 
tween Will. Chicken and Eliz. his wile, plaintiffs, and the 
aforeſaid Will. Thoroughgood and Agnes his wife, — 
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TitorovcHGood's Caſe. Part If, 


of the tenements aforeſ. with the appurt. (amongſt other thing 
by the names of one meſſuage, one garden, 45 acres of land, 5 
acres of meadow, 10 acres of paſture, and 4 acres of wood, 
with the appurt. in Great Parington and Roydoa, whereof x 
plea of covenant was ſummoned between them in the ſaid 
court here, that is to ſay, that the aforeſaid Wm. T borough. 
good and Agnes his wife, acknowledged the tenem. aforef, 
to be the right of the ſaid Wm. Chicken; as thoſe which the 
ſaid Wm. and Eliz. had of the gift of the aforeſ. Wm. Tho- 
roughgood and Agnes, and them remiſed and quit claimed 
from them the ſaid Wm. and Agnes, and their heirs, to the 
aforeſ. Wm. Chicken and Elizabeth, and the heirs of the ſaid 
William for ever, which fine in form aforeſ. levied and had, 
was levied, to the uſe of the aſoreſ. Wm. Chicken and Eliz, 
and the heirs of the ſaid William for ever. By virtue of which 
ſaid fine the aforeſ. Wm. Chicken and Eliz. were ſeiſed of the 
tenem. aſoreſ that is to ſay, the ſaid Wm. Chicken in his de- 
meſne as of fee, and the aforeſ. Eliz. in her demeſne as of free. 
hold for the term of her life. And the faid Wm. and Eliz. be- 
ing ſo ſeiſed thereof, before the aforeſ. time, when, &c. of the 
ſaid tenem. with the appurt. enfeoffed one Edw. Turner, Eſq, 
to have to him and his heirs for ever. By virtue of which fe- 
offment the aforeſ. Edw. was of the tenem. aforeſ. with the ap- 
purt. ſeiſed in his demeſne as of fee, wherefore the ſaid Wm. 
Cole, as ſervant to the ſaid Edw. and by his commandment, at 
the aſoreſ. time, when, &c. the cloſe and houſe aſoreſ. as the 
cloſe and houſe, foil and freehold of the ſaid Edw. his own, 
brake, and the graſs aforeſ. as the proper graſs of him the ſaid 
Edward, in the tenem. aforeſ. with the appurt. newly aſſigned, 
then growing, with the cattle aforeſ. eat up, trod down, and 
conſumed, as it was lawful for him to do: and this he is ready 
to veriſie; whereupon he prays judgment, if the aforeſ. Wm, 
T horoughgood ought to have his action afore. againſt him, &c. 
And the aforeſ. Wm Thoroughgood, as to the aforeſ. plea of 
the aforeſ. Wm. Cole to the treſpaſs aforeſ. done, in the tene- 
ments aforeſ. with the appurt. newly aſſigned, above in bar 
thereof pleaded, faith, that he for any thing in the ſaid plea 
before ailedged, ought not to be barred from the having his ac- 
tion aſoreſ. becauſe he ſaith, that the aforeſ. fine was had and 
levied to the uſe and behoof of the aforeſ. Wm. Chicken and 
Elizabeth, and the heirs of the ſaid William, upon the condi- 
tion that the aforeſaid William Chicken and Elizabeth, and 
the heirs and aſſigns of the ſaid William Chicken, ſhould 
well and truly deliver and pay to the ſaid William Tho- 
ronghgood and Agnes, and their executors and aſſigns, dl. 
of good and lawſul money of England, 12 buſhels of wheat, 
an! 12 buſhels of malt at the mauſion houſe called Bur- 

rowes, 
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part II. Tnonovoncoop's Caſe. 7 


owes, in Parington aſoreſ. yearly, during the natural lives of 
hem the ſaid Will. Thoroughgood and Agnes, and the longer 
liver of them, at the feaſt ot St. Michael the Archangel, and 
the feaſt of the Annunciation of the bleſſed Mary the Virgin, 
by equal portions; and alſo upon condition, that the aforef. 
Wm. Chicken and Eliz. and their heirs, executors or aſſigns, 
ſhould pay to the ſaid Wm. Thoroughgood and Agnes, their 
erecutors, adminiſtrators or aſſigns, 761. 13s. and 4d. of like 
lawful money of England, at the aſoreſ. manſion- houſe called 
Burrowes, in form following, that is to ſay, at the feaſt of St. 
Michael the Archangel, in the year of our Lord God 1568, 
l. bs. and 8d. and ſo at the feaſt of St. Michael the Archangel, 
it the manſion- houſe aſoreſ. gl. 6s. 8d. yearly, until the aforeſ. 
ſum of 761. 1 3s. and 4d. ſhould be fully fatisfied and paid ; and 
for the not payment, doing, and performing of the aforeſ, con- 
e litions, according to the true intents and meanings of the ſame 
. conditions, the aforeſ. fine, and other the conveyances of the 
e. premiſes aforeſ. then to be made, were to be to the uſe and be- 
- hoof of them the ſaid Wm. Thoroughgood and Agnes, as in 
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e their forme reſtate, by virtue of which fine, the aforeſ. Wm. 
. Chicken and Eliz. were ſeiſed of the tenem. aforeſ. with the 
a zppurt, newly aſſigned (amongſt other things) that is to ſay, 
J- the aforeſ, William in his demeſne as of fee, and the aforef. 
n. Elizabeth in her demeſne as of freehold for the term of her 
at life, upon the conditions aforeſ. And further the faid Wm, 
e Thoroughgood, proteſting that the ſaid Wm. Chicken and Eliz. Proteſtation. 
n, did not pay, do, or perform any thing according to the form 


id nd effect of the conditions aſoreſ. for plea ſaith, that the aforeſ. 
d, Wm, Chicken and Eliz. or either of them, did not pay to the 
id hid Wm. Thoroughgood and Agnes, or either of them, 3]. 6s. Plea not Per- 
ly 8d, of good and lawful money of England, at the feaſt of St. mance. 
n. Michael the Archangel, in the 18th year of the reign of the 
c. did lady the now Q. which to them at the faid feaſt of St. 
of Michael, they ought to have paid according to the form and 
e- effect of the aforeſ. firſt condition, by which, the aforet. Wm. 
ar Wt Thoroughgood, by virtue of the fine aſoreſ. and by force of a 
ca certain act made and provided in the parliament, of the lord 
c- MW Henry the 8th, late King of England, holden at Weſtm. the 
nd ch day of February, in the 27th year of his reign, of tranſ- 
nd Wiring uſes into poſſeſſion, was ſeiſed of the tenements 
li- boreſaid, with the appurtenances of new aſſigned amongſt 
nd Mother things in his demeſne as of fee; and into the tenements 
1d {WO forclaid newly aſſigned, entered, and the aforef. Will. Cole, 
o- de day and year in the declaration aforeſaid above ſpeci- 0 
Sl. bed, with force and arms, &c. the cloſe and houſe of 
at, bim the ſaid William Thoroughgood in the aforeſaid tene- 
. nts newly aſſigned, broke, and the graſs aforeſaid 
8 | there 


By a Releaſe of 
the Condition, 


Surrebutter 
not lettered. 
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there then growing, with his cattle aforeſ. did eat up, treat 
down, and conſume, as he the ſaid Wm. againſt him above 
complaineth ; and this he is ready to verifie: wherefore, inaſ. 
much as the ſaid Wm. Cole, doth acknowledge the treſpaß 
aforeſ. in the ſame tenem. newly aſſigned, done as above. 
faid, the ſaid Wm. Thoroughgood prays judgment and bis 
damages, by the occaſion of that treſpaſs to be to him adjudg. 
ed, &c. And the aforeſ. Wm. Cole, proteſting that the fine 
aforeſ. was not levied to the uſe of the ſaid Wm, Chicken 
and Eliz. upon the conditions aforeſ. as the aforeſ. Wm. Tho. 
roughgood hath above alledged, for plea ſaith, that after the 
fine aforeſ. levied, that is to ſay, the 2d day of September, in 
the 18th year of the reign of the lady the now Q. at Grex 
Parington aforeſ. the aforeſ. Wm. Thoroughgood, by his 
writing of releaſe, which the ſaid Wm. Cole, with the ſeal of 
the ſaid Wm. Thoroughgood ſealed, brings here into court, 
whoſe date is the ſame day and year, by the name of Wn, 
Thoroughgood of Hunſdon in the county of Hertford, yeoman, 
remiſed, releaſed, and for him and his heirs for ever, quit- 
claimed, to the aforeſaid Wm. Chicken, by the name of Wn, 
Chicken of Hunſdon aforeſ. yeoman, all and all manner of 
conditions, entries for conditions broken, and demands what- 
ſoever, from the beginning of the world unto the day of the 
date of the ſaid writing of releaſe: and this he is ready to ve- 
rifie, whereupon as at firſt he prays judgment; and that the 
aforeſ. Wm. Thoroughgood may be barred from having his 
action aſoreſ. againſt him, &c. And the aforef. Wm, Tho- 
roughgood faith, that he is a layman, and unlearned, and that 
at the time of the making of the writing of releaſe above ſup- 
poſed to be made, divers arrearages of the aforeſ. yearly pay- 
ments above recited in form aforeſ. to be paid, were in arrear, 
and that the aforeſ. writing of releaſe was then read and declar- 
ed to him, as a writing of acquittance of all arrearages df 
monies (to him in form aforeſ. to be paid) at that tame to the 
ſaid Wm. I horoughgood, being behind and unpaid, only: 
by which the ſaid Wm. Thoroughgood believing that writing 
to be a writing of facquittance of the arrearages of the monies 
aſoreſ. only, ſealed and delivered the ſame writing to the aforcl, 
Wm. Chicken, and ſo the ſaid Wm. Thoroughgood faith, 
that the ſaid writing into court here brought, containing in 
itſelf, him the ſaid Wm. Thoroughgood, to have remiſed, te- 
leaſed, and for him and his heirs for ever quit-claimed, tothe 
aforeſ. Wm. Chicken, all and all manner of conditions, entries 
for conditions broken, and demands whatſoever, from the begin- 
ning of the world, until the day of the date of the ſaid writing 


of releaſe, is not his deed; and he prayeth that this may be 


enquired of by the country; and the aforeſaid Wm. Cole like- 


wiſe, therefore it is commanded to the ſheriff, that he cauſe 
to 


Dart II. Tuoxovonhcoop's Caſe. 

to come here, from the day of the Holy Trinity, in 3 weeks, 12 
&c. by whom, &c. and who neither, &c. to recognize, &c. 
becaule as well, &c. Afterwards the proceſs was continued 
between the parties aforeſ. of the plea aſoreſ. by the jurors put 
between them being reſpiteil here, until this day, that is to ſay, 
the morrow of St. Martin, in the 25th year of the reign of the 
lady the now Q. And now at this day, here come as well the 
aſoreſ. Wm. Thoroughgood, as the aforeſ. Wm. Cole, by their 
attornies aſoreſ. and the jurors thereof impannelled likewiſe 
come, who, to fay the truth of the premiſes, (being choſen, 
tried, and ſworn) ſay upon their oath, that the aforeſ. Wm. 
Thoroughgood, is a layman, and unlearned, and that divers 
arrearages of the yearly payments aforel. to the aforeſ. Wm. 
Thoroughgood, at the aforef. time of making of the aforeſaid 
writing of releaſe were unpaid, and alſo that che faid writing 
of releaſe, at the time of the ſealing thereof, was not read to 


the aforeſ. Wm. Thoroughgood, but after one Tho. Ward, 


had begun to read that writing to the aforeſ. Wm. Thorough- 
good, one John Ward ſnatched that writing out of the hands 
of the aforeſ. Thomas, before he had read the firſt line thereof, 
ſaying to the aforeſaid Wm. Thoroughgood, theſe Engliſh 
words following; © Goodman 'T horoughgood, you are a man 
e unlearned; and I will declare it unto you, and make you un- 
« derftand it better, than you can by hearing it read;” and af- 
terwards the aforeſ. John Ward, declared the aforeſ. writing 
or releaſe, to the aforeſ. Wm. T horoughgood, in theſe Engliſh 
words following; Goodman "Thoroughgood, the effect of it 
« is this, that you do releaſe to W. Chicken, all the arrearages 
© of rent that he doth owe you, and no otherwiſe, and then you 
« ſhall have your land again,” meaning the tenem. aforeſ. newly 
aſſigned, to which the aforeſ. Wm, T horoughgood then an- 
ſwered in theſe Engliſh words following, that is to ſay, if it be 
no otherwiſe I am content,” and upon that, the ſaid W. Tho- 
roughgood, giving credit to the words of the aforeſ. John Ward, 
then and there ſealed the ſaid writing of releaſe, and delivered 
it to the aforeſ. Wm. Chicken. But whether upon the whole 
matter, in form aforeſ. found, the ſaid writing of releaſe be, 
and in law ought to be adjudged the deed of the aforeſ. Wm. 
Thoroughgood or not, the jurors aforeſ. are utterly ignorant, 
and therefore pray the advice of the Juſtices and the court here; 
and if upon the whole matter aforeſ. in form aforeſ. found, 
it ſhall ſeem to the Juſtices here, that that writing is not, not 
ought in law to be adjudged the deed of the aforeſ. Wm. Tho- 
roughgood, then the ſaid jdrors ſay upon their oath, that 
the aforeſaid writing of releaſe, is not the deed of the 
aforeſ. Wm. Thoroughgood, as the ſaid Wm. above allegeth, 
and they aſſeſs the damages of the ſaid Will. Thoroughgood, 
by occaſion of the treſpaſs aforeſaid, above his coſts ani 
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'THOROUGHGOOD's Caſe. Part II. 


charges by him in this part about his ſuit expended to 20 
ſhillings, and for his coſts and charges to 12 pence: and if 
upon the whole matter aforeſ. in form aſoreſ. found, it ſhall 
ſeem to the Juſtices here, that the writing aforeſ. of releaſe, is 
the deed of the aforeſ. Wm. Thoroughgood, as the aforeſaid 
Wm. Cole above hath alledged, then the ſaid jurors ſay upon 
their oath, that the ſaid writing of releaſe, is the deed of the 
aforeſ. Wm. 'T horoughgood, as the ſaid Wm. Cole above hath 
alledged. And becauſe the Juſtices here will adviſe themſelves 
of and upon the premiſes, before they give their judgment there- 
of, day is given to the parties aforeſ. here until in 8 days of St. 
Hilary, to hear their judgment thereof, becauſe the ſame Juſti- 
ces here thereof are not yet, &c. At which day, here cometh 
as well the aforeſ. Wm. Thoroughgood, as the aforeſ. Wm. 
Cole, by their attornies aſoreſ. And becauſe the Juſtices here 
will further adviſe themſelves of and upon the premiſes, before 
they give their judgment thereof, further day is given to the 
parties aforeſ. here until from the day of Eaſter in 15 days, to 
hear their judgment thereof, becauſe the fame Juſtices here 
thereof are not yet, &c. At which day here cometh as well the 
aforeſ. Wm. Thoroughgood, as the aforeſ. Wm. Cole, by their 
attornies aſoreſ. And becauſe the Juſtices here will ſurther ad- 
viſe themſelves of and upon the premiſes, before they give 
their judgment thereof, day further is given to the parties aforef. 
here until the morrow of the Holy Trinity, to hear their judg- 
ment thereof, becauſe the ſame Juſtices here thereof are nct 
yet, &c. At which day here cometh as well the aſoreſ. Wm. 
Thoroughgood, as the aforeſ. Wm. Cole, by their attornies 
aforeſ. And upon this, the premiſes being ſeen, and by the 
Juſtices here fully underſtood, it is conſidered, that the aforeſ. 
Wm. 'Thoroughgood, do recover againſt the ſaid Wm. Cole, 
his damages to 21 ſhillings, by the jurors aforef. in form aforeſ. 
aſſeſſed, and alſo 23 pounds, 19 ſhillings, to the ſaid Wm. 
1 Thoroughgood, at his requelt for his coſts and charges aforeſ. 
4 by the court here of encreaſe adjudged, which damages in the 
3 whole do amount to 25 pounds, and that the aforeſ. Wm. Cole 
be taken, &c. 


THOROUGH- 


Part II. 9 


THOROUGHGOOD's Cale. 


; 


In the Common Pleas. 3 

FILMER, 4 
HOROUGHGOOD(a)brought an action of treſpaſs for (e) Moor 148. 4 
breaking of his cloſe againſt Cole defendant, who 1 And. 129, 9 


pleaded, that Jong time before the treſpaſs, the plaintiff re- find 1 5 
leaſed to one William Chicken, all demands whatſoever, &c. 2 8 
whoſe eſtate in the land the defendant hath, and juſtified the b 
treſpaſs, & c. The plaintiff ſaid, that he was a lay-man, not 
lettered, and that at the time of the ſaid releaſe made, divers 
arrearages of an annuity were due to him by the ſaid William 
Chicken, and that the ſaid writing of releaſe was read and 
declaredto him as a writing of acquittance for thoſe arrearages 
| only; and that he (giving credit thereunto) did ſeal and de- 
| liver the ſame to the ſaid William Chicken, and ſo. not his 
deed ; upon which iſſue was joined; and the jury found a 
ſpecial verdict to this effect: that is to ſay, that the plaintiff 
was a lay-man, not lettered, and that divers arrearages of the 
ſaid annuity were behind, and that the writing was never read 
to him; but after that one Thomas Ward had begun to read 
it to the plainliff, and before he had read a line of the writing, 
one John Ward took the writing out of his hands, ſaying 
to the plaintiff, © Goodman I horoughgood, you are a man (5) (3) 4 And. 2293 
c unlearned, and I will declare it unto you, and make you un- Moor 148. 
« derſtand it better than you can by hearing of it read :” and then 
laid further to him, © Goodman Thoroughgood, the effect of it 
is this, that you do releaſe to William Chicken all the arrear- 
* ages of rent that he doth owe you, and no otherwiſe, and then 
you ſhall have your land again: to which the plaintiff ſaid, If 
it be no (e) otherwiſe, l am content;” and thereupon the plain- 
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(e) 1 And. 129. 


tiff giving credit to the ſaid John Ward, delivered the ſaid re- Moor 148. 
leaſetothe ſaid Will, Chicken; and whether this, upon the whole 
Cc 2 matter, 
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9 H. 5. 15. a. 
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rei et Manaſſe g. 
21 E 4. 13. 2. 
47. b. 

(d) 1 Jones 314. 
Antea 3. a. 


(s) Moor, 184. 


77 Moor 184. 
2 Rol. 28. 4 Le- 
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66. b. Is E. 4. 
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Troxovecntoor's Caſe, Part II. 
matter, be the plaintiff's deed, the jury refer to the court, 
&c. And it was adjudged, that it was not the (a) plaintiff's 
deed; and in this caſe three points were reſolved : firſt, that 
aithough the party to whom the writing is made, or other by 
bie procurement, doth not read the writing, but a ſtranger of 
his own head read it in other words than in truth it is, yet 
it ſhall not bind the party who delivereth it; for it is not ma- 
terial who readeth the writing, ſo as he who maketh it be a 
(b) lay-man, and being not lettered, be (without any covin 
in himſelf) deceived z and that is proved by the uſual form of 
pleading in fuch caſe, that is to ſay, that he was a lay-man, 
and not learned, and that the deed was read to him in other 
words, &c. generally, withont ſhewing by whom it was read. 
And if a ftranger, (c) menace A. to make a deed to B. A. ſhall 
avoid the deed which he made by ſuch threats, as wel! 
as if B. himſelf had threatened him, as it is adjudged. 45 L. 
3. 6. a. Vice 39 H. 6. 36 a. 

Secondly, that (4) ſuch lay-man, not learned, is not bound 
to deliver the deed, if there be not one preſent which can 
read the deed unto him in ſuch language that he who ſhould 
make the deed may underſtand it ; and that is the reaſon, that 
if it be read to him in other words than are contained in the. 
writing, it ſhall not bind the party who delivereth it, ſor it is 
at the peril of the party to whom the writing is made, that the 
true effect and purport of the writings be declared, if 
it be required; (2) but if the party who ſhould deliver the 
deed, doth not require it, he fhall be bound by the deed, al- 
though it be penned againſt his meaning; 

Thirdly, Although the writing be not read to the party, yet 
if the effect be declared to him in other / form than is con- 
tained in the writing, and upon that he deliver it, he ſhall 
avoid the deed; for it is all one in law to read it in other 
words, and to declare the effect thereof in other manner than 
is contained in the writing, if the party who maketh the writ- 
ing (being not learned) deſire one to read the writing to him, 
and he read it, or declare the effect thereof to him in other 
manner than the writing doth purport, it (unleſs there be 
covin betwixt them) ſhall not bind him. 


[See the effect of covin, Co. Lit. 357. a.] 

LNota, where a feoffment in fee was made by a mon not let- 
tered, and the deed was read to him only to paſs an eſtate- 
tail, which was the feoſfors, intent and he made a warrant of 
attorney to make livery according to the form of the charter, 
it was adjudged that he might well plead xon 9% factum. 30 
Ed. 3. 31. b. 32. a.] 
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Trin. 27 Eliz. Rot. 1354. 


In the Common Pleas. | 


RADroR d, 


ERETOFORE as it appeareth, in Eaſter term, in the Eder. ſſ. 
27th year of the reign of the lady the now Queen, Rot. 
1056. it is contained thus: Eilex, fl. Richard Bernard of 
Great Brackſted, in the county aforeſaid, Yeoman, was ſum- 
moned to anſwer John Wiſeman of a plea, that he render to 
him 181, which he oweth to him, and unjultly detaineth, &c. 
And whereupon the ſaid John by Apollo Playne, his attorney, 
faith, that whereas one Ihomas Wiſeman was ſeiſed of and 
in-the iſland of Oſee, with the appurtenances in Great 
Totham, in the county aforeſaid in his demeſne as of fee, 
and being fo ſeiſed thereof the ſaid iſland with the appurt. 
held of the lady the now Q. as of her manor of Eaſt Green- 
wich, in the county of Kent, in free ſocage, that is to ſay, by 
fealty only; and the ſaid Thomas being lo ſeiſed, thereof on 
the 15th day of Octoher, in the 19th year of the reign of the 
now Queen, at Great Totham aforeſaid, demiſed one moiety 
of the ſaid ifland to the aforeſaid Richard, to have and occupy 
the ſaid moiety, with the appurtenances to the ſaid Richard, 
ſrom the Feaſt of St. Michael the Archangel then laſt paſt, 
until the end and term of 21 years from thence next followin 
and fully to be completed; yielding and paying therefore 
yearly to the aforeſaid Thomas, his heirs and aſſigns, 361. 
of lawſul money of England at two terms of the year, that is 
to ſay, at the feaſt of the Nativity of St. John the Baptiſt, and 
the Birth of our Lord, by equal portions to be paid ; by vir- 
tue of which demiſe the aforeſaid Richard, into the moiety 
aforeſaid, with the appurtenances did enter, and was, and yet 
is thereof poſſeſſed, and being fo puſſefſed thereof and the 
ſaid Thomas of the reverſion of the ſaid moiety as of fee and 
right, and of the other moiety of the iſſand aforeſ. being ſeiſed 
thereof in his demeine as of tee, the ſaid Thomas had iflue 
William his ſon and heir apparent; and the ſaid William had 
iſſue John, his ſon and heir apparent; and atterwards the faid 
Cc 3 William, 
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William, at Great Totham aforeſaid died; and the aforeſ. 
Thomas of the reverſion of the one moiety of the iſland a- 
foreſaid, and of the other moiety of the ſaid iſland, with the ap- 
purtenances, in form aforeſaid being ſeiſed, the ſaid Thomas 
ſo thereof ſeiſed, on the 2oth day of November, in the 23d 
year of the reign of the now Queen, at Great 'Totham aforef, 
made his teſtament and laſt will in writing, and by the ſame, 
willed and bequeathed to one Thomas Wiſeman, his ſon, the 
ſaid reverſion of the aforeſ. moiety of the iſland aforeſaid z and 
the other moiety of the ſaid ifland, to have to him and the 
heirs males of his body lawfully begotten, and for default of 
ſuch iſſue, the remainder to the right heirs of the ſaid Tho- 
mas Wiſeman the father, for ever. And afterwards the ſaid 
Thomas Wiſeman the father, at Great 'Totham aforeſ. died, 
of ſuch eſtates of the aforeſ. reverſion of the one moiety of 
the iſland aforeſ. and of and in the aforeſaid other moiety of 
the ſaid iſland with the appurtenances ſciſed. After whoſe 
death the aforeſ. Thomas Wiſeman the ſon, into one moiety 
of the iſland aforeſ. entered, and was thereof ſeiſed in his 
demeſne as of fee-tail, and ſeiſed of the aforef. reverſion of the 
other moicty of the ſaid iſland as of fee tail, that is to ſay, to 
him and the heirs males of his body lawfully begotten, the 
reverſion thereof to the ſaid John, as couſin and heir of the 
ſaid Thomas Wiſcman the father belonging, that is to ſay, as 
ſon and heir of William Wifeman, deceaſed, fon and heir 
of Thomas Wiſeman the father: and the aforeſaid Thomas 
Wiſeman the ſon, ſo thereof being ſeiſed; and the ſaid John, 
couſin and heir of the aſoreſ. Thomas, the father, of the re- 
verſion thereof, as of fee and right being alſo ſeiſed; the faid 
John, on the 6th day of May, in the 24th year of the reign of 
the lady the now Queen, at Great Totham aforeſaid, by his 
indenture bearing date the ſame day and year, made between 
him the ſaid John Wiſeman, by the name of John Wiſeman, 
of the Inner Temple, London, Gent. couſin and next heir 
of Thomas Wiſeman, late of North End, within the pariſh of 


Much Waltham in the county of Eſſex, Eſq. deceaſed, of the 


one party, and Anthony Everard, John Mead, and John Sor- 
rel, by the name of Anthony Everard, of the Inner Temple. 
London, Gent. John Mead of Great Eaſton in the county of 
Eſſex, Gent. and John Sorrel of Styſted in the aforeſaid 
county of Eſſex, Gent. of the other party, and in the court 
of the ſaid lady the now Queen, of Pleas holden before 
the Queen herſelf, within ſix months then next following, 
according to the form of the ſtatute in ſuch caſe late made 
and provided in due manner of record enrolled, and of 
which one part, with the ſeals of the ſaid Anthony, John 
Mead, and John Sorrel ſealed, the ſaid John Wiſeman brings 
here into court, whoſe date is the ſaid 6th day of May, 

in 
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in the 24th year aforeſ. teſtifying, that the aſoreſ. Thomas 
Wiſeman, as well in Conſideration and to the intent, that all 
and every the manors, meſſuages, lands, tenements, and here- 
ditaments, with all and ſingular their appurtenances, ſhould 
and might for ever alter continue, remain, and be at the will 
and good pleaſure of God in the ſtock, name, or blood of the 
ſaid J. Wiſeman, as for divers other good cauſes and conſidera- 
tions, him the ſaid John Wiſeman, than eſpecially moving, 
had covenanted and granted for himſelf, his heirs, executors, 
adminiſtrators, and aſſigns, to and with the ſaid Anthony 
Everard, John Mead, and John Sorrel, their heirs, executors, 
and adminiſtrators, and the heirs, executors, and adminiſtra- 
tors of every of them by the ſaid indenture, that he the ſaid 
John Wiſeman, his heirs and aſligns, ſhould and would im- 
mediately from thenceforth ſtand and be ſeiſed of and in the 
reverſion and reverſions, remainder and remainders, of all 
and ſingular the manors, lands, tenements, and hereditaments 
beſore- mentioned, to the uſe of him the ſaid John Wiſeman, 
and the heirs males of his body lawfully begotten ; and for 
default of ſuch iſſue, to the uſe of William Wiſeman, bro- 
ther of the ſaid John Wiſeman, and the heirs males of the 
body of the ſaid William, lawfully begotten ; and for default 
of ſuch iſſue, to the uſe of Thomas Wiſeman, another bro- 
ther of the ſaid John Wiſeman and the heirs males of the body 
of the ſaid Thomas lawfully begotten ; and for default of ſuch 
iſſue, to the uſe of the heirs of the body of William Wiſe— 
man, father of the ſaid John Wiſeman, and the heirs of 
his body lawfully begotten ; and for default of ſuch iſſue, to 
the uſe of the heirs of the body of the aforeſ. Thomas Wiſe- 
man, deceaſed, and the heirs of his body lawfully begotten 
and for default of ſuch iſſue, to the uſe of the lady the now 
Queen, and the heirs and ſucceſſors of the ſaid lady the Queen, 
Kings and Queens of this realm of England for ever, as by 
the ſaid indenture (among other things,) it is more fully ma- 
nifeſt and doth appear: by virtue of which indenture, and by 
force of a certain act made and publiſhed in a parliament of 
the late King Henry 8, at Weſtminſter, in the county of Mid- 
dleſex, the 4th day of February, in the 27th year of his reign, 
of transferring of uſes into poſſeſſion, the faid John Wiſeman 
was ſeiſed of the reverſion of the whole iſland aforeſ. as of fee- 
tail and right; and for default of ſuch iſſue, the remainder 
thereof to the aforeſaid William Wiſeman, brother of the ſaid 
John Wiſeman, and the heirs males of the body of the ſaid 
William, lawfully begotten; and for default of ſuch iſſue, 
to the uſe of the ſaid Thomas Wiſeman, another brother of 
the ſaid John Wiſeman, and the heirs males of the body 
of the ſaid Thomas, lawfully begotten; and for default of 
ſuch iſſue, the remainder thereof to the heirs of the 
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body of the aforeſ. William Wiſeman the father, and the 
heirs of their bodies lawfully to be begotten ; and for default 
of ſuch iſſue, the remainder thereof to the heirs males of the 
body of the ſaid Thomas Wiſeman, deceaſed, and the heirs 
males of their bodies lawfully to be begotten ; and for default 
of ſuch iſſue, the remainder thereof to the ſaid lady the now 
Queen, her heirs and ſucceſſors, Kings and Queens of this 
kingdom of England belonging; and the aforeſ. John of the 
aforeſ. reverſion of the whole iſland aforeſ. as of fee-tail and 
right in form aforeſ. being ſeiſed, the remainder thereof fur- 
ther in the form aforeſ. belonging; the ſaid Thomas Wiſe- 
man the ſon, afterwards, that is to ſay, on the 15th day cf 
July, in the 26th year of the reign of the ſaid lady the now 
Queen, at Great Totham aforeſ. died without heir male of 
his body lawfully begotten ; after whoſe death the ſaid John, 
into one moiety af the iſland aforeſ. with the appurtenances 
entered, and was, and yet is thereof ſeiſed in his demeſne as 
of fee-tail ; and likewiſe the ſaid John was and yet is ſeiſed of 
the aforeſ. reverſion of the other maicty of the ſaid iſland, as 
of ſee· tail and of right, and thereof being ſeiſed, and the ſaid 
Richard, of the ſaid other moiety of the aforef. iſland, with 
the appurtenances in form aforeſ. being poſſeſſed, the aforef. 
181, of the rent aforef. for half a year, ended at the feaſt of 
the Birth of our Lord, in the 27th year of the reign of the 
lady the now Queen, to the ſaid John, was behind, and da 
yet remain unpaid, for which an action hath accrucd to the 
ſaid John to require and have of the ſaid Richard the aforeſ. 
181. Yet he the ſaid Richard, although he was often requir- 
ed, the ſaid 181. to the faid John, hath not yet rendered; but 
hitherto to render the ſame to him hath denied, and yet doth 
deny; whereupon he faith he is injured, and hath damage to 
the value of 201. and thereof he bringeth ſuit, &c. And the 
faid Rd. Bernard, by John Cook his attorney, comes and de- 
fends the force and injury when, &c. And faith, that the 
aforeſaid John Wiſeman, ought not to have his action aforeſ. 
againſt him, becauſe he ſaith, that well and true it is, that 
the aforeſaid Thomas Wiſeman, the father, was ſeiſed of the 
iſland aforeſ. in his demeſne as of fee; and that the ſaid 
Thomas demiſed unto the ſaid Richard Bernard the moiety 
of the iſland aforeſaid, with the appurtenances ; and that the 
ſaid Thomas Wiſeman the father, by his aforeſaid teſtament 
and laſt will, willed and bequeathed to the aboveſaid 'Tho- 
mas Wiſeman, the ſon, the aboveſaid reverſion, of the ſaid 
one moiety of the ſaid iſland aforeſaid, and the other 
moiety of the ſaid iſland in form aforeſaid ; and that the ſaid 
Thomas Wiſeman the ſon, by virtue of the bequeſt aforeſaid, 
was ſeiſed of the one moiety of the iſland aforeſaid, in his 
demeſne as of fee-tail, viz. to him and the heirs males of 
his body lawfully begotten, and of the reverſion of the other 
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moiety theceof in his demeſne as of fee-tail and right, that 
is to ſay, to him and the heirs males of his body lawfully be- 


gotten, as the aforeſaid John Wiſeman, by his declaration 


iſoreſaid, above ſuppoſeth : but the ſaid Richard Bernard fur- 
ther ſaith, that the ſaid Thomas Wiſeman the ſon, of the 
one moiety of the iſland aforeſaid, and of the reverſion of the 
other moiety in form aforeſ. being ſeiſed, one John Godfre 
the gth day of June, in the 26th year of the reign of the ſaid 
lady the now Queen, ſued forth out of the court of Chancery 
of the ſaid lady the now Queen, the ſaid court of Chancery 
then being at Weſtminſter aforeſ. a certain writ of the faid 
lady the Queen, of entry upon diſſeiſin in the poſt againſt the 
ſud Thomas Wiſeman the ſon, by the name of Thomas 
Wiſeman, Gent. of the iſland aforeſ. with the appurtenances, 
amongſt other things, to the Sheriff of the county of Eſſex 
directed, by which ſaid writ the ſaid lady the now Queen 
commanded the ſaid then Sheriff, that the ſaid then Sheriff 
ſhould command the ſaid Thomas Wiſeman the ſon, that 
juſtly and without delay, he ſhould render to the ſaid John 
Godfrey the iſland aforeſ. with the appurtenances, (amongſt 
other things,) by the name of the manor of Mockinghall, 
with the appurtenances, and 22 meſſages, three dove-houſes, 
22 gardens, 430 acres of land, 162 acres of meadow, 460 
acres of paſtures, 22 acres of wood, 110 acres, of furze and 
heath, 10 acres of moor, 400 acres of marſh, and of 50s. of 
tent, with the appurtenances in Barlinge the Great, Staubrigge, 
Great Wakeringe, Little Wakeringe, Leigh, Shopland, Roch- 
ford, Prittlewell, Benfleet, Foulneſs, Althorpe, Thunder- 
ley, Hadley, Great Baddowe, Great Totham, and Gould. 
hanger, which he claimed to be his right and his inheritance, 
and into which the ſaid Thomas Wiſeman then had not en- 
try; but after a diſſeiſin, which Hugh Hunt thereof unjuſt- 
ly, and without judgment, did, to the ſaid John Godfrey, 
within 30 years then laſt paſt, as he then ſaid; and whereof 
be then complained, that the ſaid 'lhomas Wiſeman the ſon, 
him then did deforce, and unleſs he ſhould do it, and the a- 
foreſaid John Godfrey ſhould then make the ſaid Sheriff 
ſecure his clamour to proſecute; then he ſummon by good 
ſummoners the aſoreſ. Thomas Wiſeman the ſon, that he be 
before the Juſtices of the ſaid lady the Queen here, to wit, at 
Weſtminſter aforeſaid, from the day of the Holy Trinity, in 
15 days then next following ; to ſhew wherefore he did not: 
and that the ſaid Sheriff ſhould then have here the ſummoners, 
and the ſaid writ; at which 15 days of the Holy Trinity, 
before Edmund Anderſon, Knt. and his companions, then 
Juſtices of the ſaid lady the now Queen of the Bench, come 
here as well the ſaid John Godfrey, as the ſaid Thomas Wiſe- 
man the ſon, in their proper perſons and Thomas Lucas, = 
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then Sheriff of the county of Eſſex aforeſaid, returned then 
here the writ aforeſ. to him in form aforeſ. directed, in all 
things ſerved and executed, that is to ſay, that the ſaid John 
Godfrey found to the then ſaid Sheriff pledges to proſecute his 
writ aſoreſ. that is to ſay, John Doe and Richard Roe; and 
that the ſaid Thomas Wiſeman the ſon, was ſummoned b 
John Den and Richard Fen : whereupon the ſaid John Gog. 
frey, in his proper perſon in the faid court, here declaring upon 
his writ aforeſ. then demanded againſt the ſaid Thomaz 
Wiſeman the ſon, the manors, tenements, and rents aforeſ. 
with the appurtenances, as his right and his inheritance, and 
into which the ſaid Thomas had not entry, but after a diſſeiſin, 
which Hugh Hunt thereof unjuſtly, and without judgment, 
did to the ſaid John, within 30 years then laſt paſt; and 
whereupon then he ſaid, that he himſelf was ſeiſed of the 
manor, tenements, and rent aforeſ. with the appurtenances 
in his demeſne, as of fee and right, in the time of peace, in 
the time of the lady the now Queen, by taking the profits 
thereof to the value, &c. And into which, &c. and thereupon 
he then brought ſuit, &c. And the ſaid Thomas Wiſeman 
the ſon, in his proper perſon, then did defend his right when, 
&c. And thereupon vouched to warranty David Howel, who 
was then preſent in the ſame court in his own perſon, and 
freely the manor, tenements, and rent aforeſ. with the ap- 
urtenances to him did then warrant ; upon which the ſaid 
Like Godfrey then demanded againſt the ſaid David, then 
tenant by his warranty, the manor, tenements, and rent aforeſ. 
with the appurtenances in form aforeſaid, &c. And where- 
upon he then ſaid, that he himſelf was ſeiſed of the manor, 
tenements, and rent aforeſ. with the appurtenances in his 
demeſne as of fee and right in time of peace, in the time of 
the lady the now Queen, by taking the profits thereof to the 
value, &c. and into which, &c. and thereupon he then 
brought ſuit, &c. And the ſaid David Howel, tenant by his 
warranty, then defended his right when, &c, and then ſaid that 
the aforeſ. Hugh did not diſſeite the ſaid John Godfrey of the 
manor, tenements, and rent aforeſ. with the appurt. as the ſaid 
John by his writ and declaration aforeſ. above ſuppoſed ; and 
upon that then put himſelf upon the country; and the ſaid 
John Godfrey then prayed licenſe thereof to imparl : and he 
then had it, &c. And the faid John returned back unto the 
ſame court, in the ſaid term, in his proper perſon. And 
the ſaid David, although then ſolemnly demanded, then came 
not again, but in contempt of the ſaid court departed and 
made default; wherefore it was conſidered by the ſame court, 
that the ſaid John Godfrey ſhould recover his ſeifin againſt 
the ſaid Thomas Wiſeman the ſon, of the manor, tene- 
ments, and rent aforeſ. with the appurtenances ; and that the 


ſaid Thomas ſhould have of the land of the ſaid David, in 
| the 
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the value, &c. And that the ſaid David ſhould then be in mer 


Fi writ of the ſaid lady the Q. to the faid Sheriff of the county 
aforeſ, to be directed, to give him full ſeifin of the manor, te- 
nements, and rent aforeſ. with the appurtenances, and which 
vas to him then granted retornabled here without delay, &c. 
And afterwards, that is to ſay, on the 8th day of July, the ſelf- 
fme term, came into the ſaid court, the aforeſ. John Godfrey 
in his proper perſon and the ſaid Thomas Lucas, then Sheriff 
of the county of Eſſex, then here returned, that he by virtue of 
the ſaid writ to him directed, on the 4th "we of July then laſt 


paſt, cauſed to be delivered to the ſaid John Godfrey full ſeiſin 
W of the manor, tenements, and rent aforeſ. with the appurtenan. 
* 25 by the ſaid writ he was commanded; which recovery and ex- 
be ecution thereupon in form aforeſ. proſecuted and had, was to 


n the uſe of the ſaid Thomas Wiſeman the ſon, and his heirs for 
155 ever. By virtue of which, and of the ſaid ſtatute in the parli- 

1 ament, of the ſaid Henry VIII. late king of England, held at 
ry Weſtminſter aforeſ. the 4th day of February, in the 27th year 


8 of his reign, of transferring of uſes into poſſeſſion, held, pub- 
» liſhed and provided; the ſaid Thomas Wiſeman the ſon, was 
4 ſeiſed of the ſaid reverſion of one moiety of the iſland aforeſ. 
: with the appurt. (amongſt other things) in his demeſne as of fee 
11 and right, and being fo ſeiſed thereof, at Great Totham aforeſ. 
, died of ſuch his eſtate ſo ſeiſed, after whoſe death the aforeſ. re- 
oon of the one moiety of the iſland aforef. with the appurt. 
” amongſt other things, to Elizabeth, now the wife of Richard 
2 Jennins, and Dorothy Wiſeman, as ſiſters and heirs of the 
1 ſaid Thomas Wiſeman, the ſon, which Elizabeth and Doro- 
f thy are yet exiſting, and in full life, that is to ſay, at Great 

Totham aforeſ. and this he is ready to verifie; whereupon he 


das judgment, if the faid John Wiſeman his action aforeſ. 
n againſt him ought to have, &c. And upon this, the ſaid John 
g Wiſeman prayeth licenſe to imparle here until the morrow af- 

ter the Holy Trinity, and hath it, &c. the ſame day is given 
to the ſaid Richard here, &c. And the faid John Wiſeman 
ſaith, that he by any thing before alledged, ought not to be 
barred from having his action aforeſ. becauſe he ſaith, that 
long before the recovery aforeſ. of the tenem. aforeſ. with the 
2ppurt. in form aforeſ. had, by a certain act of parliament of 
the lord Henry VIIL late king of England, the moſt dear fa- 
ther of the lady the now Queen at Weſtminſter, in the county 
of Middleſex, the 22d day of January, in the 34th year of his 
reizn, begun and there then holden, and afterwards by di- 
vers prorogations continued until the 12th day of May, in 
the 35th year of the reign of the ſaid late king Henry VIII. 


zcld, amongſt other things, it was enacted by authority . 
the 
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„&c. and thereupon the aforeſ. John Godfrey, then prayed 


Stat. 34 H. 3, 
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the ſaid parliament, that whereas divers of the noble progeni, 
tors of the ſaid late king Henry VIII. and eſpecially the (ia 
late King, chieſly, liberally, above all others, had given, grant. 
ed, or otherwiſe had provided to his and their loving and 200 
ſervants and ſubjects, as well nobles as others, manors, meaſe, 
Jands, tenements, rents, ſervices, and hereditaments, to them 
and to the heirs males of their bodies, or to the heirs of their 
bodies lawfully begotten, minding at the time of ſuch gift, 
not only to prefer and advance preſently the donees, but alf 
their heirs in blood of their bodies, according to the limitation 
of the ſaid giſts, to the intent that the recompence for the ſer. 
vice of ſuch donees, ſhould not only be a benefit for their own 
prone, but a contjnual profit and commodity to and for their 
eirs coming of their bodies, whereby ſuch heirs ſhould hare 
in ſpecial memory, and daily x:membrance, the profit that 
they have and take by the ſervice of their anceſtors, done to 
the Kings of this realm of England, and thereby be the better 
encouraged to do the like ſervice to their ſovereign Lords, 2 
to their duty and allegiance appertaineth : and becauſe diver 
ſuch donees in tail, and their heirs, daily before the making of 
the act aforel. have ſuffered by their aſſent, falſe and feigned re. 
coveries * to be had againſt them, with common voucher, ot 
otherwiſe, of manors, meſſuages, lands, tenements, or heredi. 
taments, ſo given or provided in tail, by the aforeſ. lord the 
King, or his noble progenitors, as is aforeſ. to the intent by 
fraud, covin, and undue means, not only to bind and defraud 
their heirs inheritable, by the limitation of ſuch gifts, but alſo 
the ſaid lord the King, of his prerogative, wardſhip, primer 
ſeifin, and other his rights, whereby queſtions, and diverſity 
of opinions have riſen, and yet be, whether ſuch falſe and 
feigned recoveries againſt ſuch tenants in tail, by their own 
conſents, of lands, tenements, or hereditaments, of which the 
reverſion or the remainder were in the King at the time > 
ſuch recovery or recoveries had, ſhould, after the death of te. 
nant in tail, bind the heirs in tail or not; for full declaration 
thereof, and to avoid and extinguiſh from thenceforth diver- 
ties of opinions in the like caſes, it was enacted by the ſaid act, 
that no ſuch feigned recovery from thenceforth atter to be had, 
by afſent of parties againſt ſuch tenant or tenants in tail, af 
any lands, tenements, or hereditaments, whereof the rever- 
fon or remainder at the time of ſuch recovery, ſhould 
be in the lord the King, ſhould bind or conclude the heirs 
in tail, whether any condition or voucher ſhould be, in 
= any 


[*See 10 Co, 40. Mary Portington's caſe.] 
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ſuch ſeigned recovery or not, but after the death of every 
ich tenant in tail, againſt whom any ſuch recovery ſhould be 
ud, the heirs in tail might enter; have, and enjoy, the lands, 
nements, and hereditaments, fo recovered, according to the 
rm of the gift in tail, the ſaid recovery, or any other thing 
«things thereafter to be had and ſuffered, by or againſt any 
loch tenant in tail, to the contrary notwithſtanding. And fur- 
ker by the ſaid act, by authority of the ſaid parliament, it was 
nated, that the heirs of every ſuch tenant in tail, againſt 
whom any ſuch feigned recovery ſhould be had, ſhould take no 
alyantage for any recompence in value againſt the vouchee 
nor bis heirs; as by the ſaid act amongſt other things more fully 
it appeareth : and the ſaid John further faith, that the ſaid 
Thomas ſo of the aforeſ. one moiety of the iſland aforeſ. and 
of the reverſion of the other moiety thereof in form aſoreſ. be- 
the Jas ſeiſed, the recovery aforeſ. in form aforeſ. by the ſaid John 
e to Codtrey, againſt the aboveſaid Thomas Wiſeman the ſon, was 
ter ad ind executed; contrary to the form of the ſtat. aforeſ. and 
this he is ready to veriſie. Wherefore he prays judgment and 
vers is debt aforeſ. together with bis damages, by occaſion of the 
g of tetaining of the ſaid debt to be adjudged unto him, &c. And 
| re. ie faid Richard Bernard faith, that the aforeſ plea of the aforeſ. 
* {hn Wiſeman, above, by replication pleaded, and the matter 
edi. Ni the fame contained, are not ſufficient in law to maintain 
the le ſaid John to have his aforeſ. action againſt the faid Richard, 
t by und that he to the plea aforeſ. in manner and form aforeſaid 
1 Wjlcaded, needeth not, nor is by the law of the land bound to 
o infrer: and this he is ready to verifie ; wherefore for default 
mer ef a ſufficient replication of the ſaid John in this part, the ſaid 
ſing WY bichard prays judgment; and that the faid John from having 
and bis action afoteſ. againſt him may be barred, &c. And the 
own did John Wiſeman, for as much as he ſufficient matter to 
the te his action againſt the ſaid Richard by the replication 
eck Wore. hath alledged, which he is ready to verifie, which mat- 
te. er the aforeſ. Richard doth not deny, nor to the ſame doth 
tion Ma ways anſwer, but doth altogether refuſe to admit the aver- 
erl. rent atoref. as before he prays judgment and his debt aforef. 
ach uether with his damages for the detaining of his debt, to be 
had, adjudged unto him, &c. And becauſe the Juſt, here will 
„et ahiiſe themſelves of, and upon the prem. bef. they give judgm. 
ver: bereof, day is given to the part. aforeſ. here until in 8 days 
»uld al St. Michael, to hear their judgm. becauſe the Juſtices here 
ein I creo? are not yet, &c. at which day here come as well the ſaid 
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John Wiſeman, as the ſaid Richard Bernard by their attorniez 
aforeſ. upon which the faid plea of the ſaid John Wiſem,, 
above pleaded, in reply, being ſeen, and by the Juſtices her 
fully underſtood, it ſeemeth to the Juſtices here, that the {ig 
plea, and the matter in the ſame contained, are not ſufficient 
in law for the ſaid John, to have and maintain his action U 
aforeſaid, againſt the ſaid Richard; therefore it is conſidered, 

that the ſaid John take nothing * writ aforeſaid ; but 

that he be in mercy for his falſe clamour: and that the (aid 
Richard go thereof without day, &c. 


WISE 
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WIS EMAN“'s Caſe. 


Trin. 27 Eliz. Rot. 1354. 


| In the Common Pleas. 


Etween (a) Wiſeman, plaintiff, and Bernard, defendant, (a) Moor 195. 
in debt, upon a leaſe for years; the caſe was ſuch, tenant PH 140, 
in tail of certain land, the remainder in fee ; he in remainder, 1 C. N. Ca- 
by deed indented and enrolled, in conſideration, and to the in- pe!'s caſe. 
tent, as well that all his lands and tenements for ever after 
ſhould continue and remain in his family, name, and blood, as 
for other good conſiderations, doth covenant, that he himſelf 
will ſtand ſeiſed of all his lands, &c. to the uſe of himſelf, and 
of his heirs male of his body begotten, and after, to the uſe of 
dirers of his brothers in tail; and for default of ſuch iſſue, to the 
uſe of the Q. her heirs and ſucceſſors, King's and Queen's ofthis 
our realm; and afterwards the tenant in tail in poſſeſſion, doth 
ſufer a common recovery with voucher; and whether this 
ſhall be a bar to the iſſue in tail, was the queſtion: and it was 
adjudged, that the iſſue in tail by this recovery was barred. 
And in this caſe fix points were reſolved. 
1. That no uſe by the ſaid indenture was raiſed to (4) the (5) Carter 146. 
Q. for the words, that is to ſay, for other good conſiderations, * 2 _ 
. . . 43. Moor 195. 
are too (c) general to raiſe any uſe, as it hath been adjudged, (c) i Co. 156. a, 
without ſpecial averment, that valuable or other good conſider- b. 2 Rol. 786. 
ation was given = == 
2. The conſideration that the land ſhall (d) remain in the 138. 140. 
name and blood, notwithſtanding the uſe limited to the Q. (4) Oro. Jac.168, 
and for the benefit and preſervation of the eſtates in tail, as Carter 146. 
well againſt diſcontinuances, as againſt bars, as it was faid, it 
was reſolved to be no conſideration to raiſe the uſe to the Q See 4 Co. 81. a, 
for there wanteth Quid pro quo, &c. & contrattus dicitur guaſs 33: 4. 
aus contra actum. 
3. Admitting the covenantor had faid in his inden- gee i Co. 136. 
ture, in conſideration that the Queen is the head of the Co. Lit. 42, 
| common» 
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(a) Moor 115, 
195. 1 Anderſ. 
46, 47, 142,143 
Cr, Car. 430. 
Plow. 555. a. 
Yelv. 149. Noy 
132. Co. Lit. 
372. b. 3 Leon. 
57. Poſtea 52. a. 
4 Leon, 40. Benl. 
in Kelw. 213. 
2. b. O. Benl. 32. 
Benl. in Aſh. 26. 
N. Benl. 223. pl. 
254. 8 Co. 77. b. 
( ) 34 and 35 H. 
cap. 20. 10. 
Co. 37. a. 1 An- 
derſ. 46, 141. 
2 Co. 52. a. 
6 Co. 5 5. a. Hob. 
299. 2 Rol. Rep. 


41 7. 
(e) 2 Rol. Rep. 
Ids. 


(4) Co. Lit. 172. 
d. 


1 Co. Lit. 372. 


| WiseMan's Caſe. Part 11 
commonwealth, and hath the care and charge as well to pre. 
ſerve the peace of the realm, as to repel foreign hoſtility (which 
is implied in the wordQueen)yet this is not a good conſidery, 
to raiſe an uſe for the cauſe aforeſ, for there wanteth guid pri 
giuo, and Kings ex efficto ought to govern and preſerve their ſul. 
jects in peace and tranquility. 

4. It was reſolved, that admitting the conſiderations had 
been ſufficient to raiſe the uſe to the Q. yet it doth not (a) pre. 
ſerve the eſtate. tail in poſſeſſion, by force of the act of (0 3 
H. 8. for no eſtate tail is preſerved by the fail act, unleſs the 
eſtate-tail be created by the King's letters patent, or the eſtate. 
tail be by theKing'sproviſion,and not where the eſtate-tail is of 
the gift or creation ofa common perſon without the King's pro- 
viſion; and the fame appeareth fully by the preamble of the 
act. And note reader, this word (c) (ſuch) through the whole 
body of the act which couples it with the preamble, which ex- 
tends only to gifts made by the K. or by the King's proviſion, 
And it was no miſchief at the common law, (as it appeareth 
by the preamble) that the donees of common perſons ſhoul{ 
bar their iſſues. See the ſtat. of 32 H. 8. cap: 36. that a fine 
levied by tenant in tail ſhall bar his ifſue, unleſs the eſtate-tail 
be created by the K.'s letters patent: and ſo the ſtat. of 3 
H. 8. doth preſerve no eſtate, unleſs it be of theKing's gift, or by 
the King's proviſion, Alſo the Q. doth not loſe any primer ſeifin, 
or livery, when the eſtate-tail is of the gift of a common per- 
ſon, as ſhe loſeth when her donees are barred by recovery; ſo 
the diſadvantage to the Q. is not equal, and therefore without 
queſtion it ſnall not be taken by equity. And in this caſe it 
was ſaid, that if one makes a gift in tail, and afterwards the 
crown (4) deſcends to him, this gift is out of the ſtat. for it 
was made by a ſubject. So if the anceſtor of the K. who was 
not K. makes a gitt in tail, and afterwards the (e) reverſion 
deſcends to the K. ſuch gift is out of the ſaid ſtat: for the words 
of the preamble are, (whereby ſuch heirs ſhould have in ſpe- 
« cial memory, &c. the profit that they have and take by the 
& ſervice of their anceſtors done to the Kings of this realm: 
By which it appeareth, that the intent of the act was not to ex- 
tend to the gift of any anceſtor of the K. who was not K. Alto 
there is more miſchief to the ſubject in one caſe than in the 
other. For by the limitation of the remainder to the K. the 
meſnalties of the ſubjects are in ſuſpence, or extinct, by which 
they loſe their eſcheats, wards, heriots, reliefs, &c, but no ſuch 
miſchief is in the King's gifts. Alſo by ſuch ſecret and un- 
known limitations of the remainder to the Queen, purchaſers 
are deceived, and the tenant in tail in poſſeſſion — 
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of the power which the law giveth unto him to cut off the re- 
mainder, but when the King maketh the gift in tail, there is 
no ſuch miſchief. 
It was reſolved, that the true interpretation of theſe words 

(whereof the (a) reverſion or remainder at the time of ſuch re- (e) Co. Lit. 37z 
covery had, ſhall be in the King, &c.) is, where the King b SES 77s bh 
cceateth the eſtate tail by his letters patent, reſerving the re- 
verſion; or when the King, in conſideration of money, or of 
aſſurance of other lands, or for other conſideration, procureth 
a ſubjeCt to make a gift in tail to one of his ſervants or ſubjects, 
for recompence of ſervice or other conſideration, the (6) re- (4) co. Lit, 372 
mainder to the King; and therefore, where the preamble of the b. 
ſaid act ſaith, where the King, &c. hath given, &c. or other- 
wiſe provided to his ſervants or ſubjects; theſe words, (rever- 
fion to the King) in the body of the act, have reference to the 
giſt of the King mentioned in the preamble : and theſe words, 
(remainder to the King) in the body of the act, refer to the 
proviſion mentioned in the preamble made by the King, when 
he procureth a ſubject to make the gift with the remainder to 
him, and ſo the body of the act is well (c) expounded by the (e) 2 Rol. Rep, 
preamble, | * 

6. It was reſolved, that before the ſtat. of 34 and 35 H. 8. 
cap. 20. a common recovery did bar (4) the eſtate-tail which (4 Co. Lit. 335. 
was created by the King's letters patent, whereof the rever- 7.37”: _ paar 
fon did continue in the King. And with this reſolution agreeth 269: 3 Loon bo. 
33 H. 8. Tit. Recovery in value, 31 Br. and 29 H. 8. 32 Cro. Car. 430. 
Dyer pl. 1. enn 
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(a) Codb. ror, 
191. pl. 117. 
x Anderſ. 191. 
1 Leon. 170. 
Goleſb. 34. 
Fitz. 91. 

Skin. 607. 


(5) Cr. Car. 22. 
(c) 1 Leon. 170. 


(4) 2 Rol. 182. 


(e 1 Leon. 170. 
Cr. Car. 513, 
528. Cr. J:c. 10g. 
1 Rol. 524. 

2 Rol. 182. 


( f) Plowd. 320. 
b 


g) Bridgman 21. 
4 Co. 93. b. 
>: 30. b. 
ardr. 340. 
(5) Rol. 524. 
Cr. Car. 179.445. 
513, 528, Cr. Jac, 
68. Cro. El iz. 502, 
544. 1 Rol. Rep. 
106. 1 Sand. 7 3, 


133. 


Es Caſe. 


Mich. 28 & 29 Eliz. 


In the Common Pleas. 


Etween (a) Smith, plaintiff, and Lane, defendant, in the 
Common Pleas, the caſe in effect was ſuch: the King 
ſeiſed of a manor in fee in the right of his crown, by his ſtew- 
ard granted copyho!d lands parcel of the manor to one by copy 
of court roll, according to the cuſtom of the manor in fee. 
And afterwards the King by his letters patent under the Ex- 
chequer ſea], made a leaſe of thoſe lands for 21 years, to an- 
other, who granted his term to the copyholder: and after- 
wards the Queen that now is, (reciting the ſaid leaſe for years) 
(5) granted the reverſion in fee: the term of 21 years expired, 
the patentee of the reverſion entered upon the copyholder, and 
it his entry was law ful or not, was the queſtion, And it was 
adjudged that his entry was (ec) lawful, And in this caſe 

three points were reſolved unanimouſly by the whole court. 
1. That although by the common law no grant of any land 
by the King is available or pleadable but under the (4) great 
ſeal of England; and aithough in this caſe it was not alledg- 
ed, that in the Exchequer the common courſe of the court was 
to make ſuch leaſes under the ſeal of the court; yet it was ad- 
judged, that the ſaid leaſe under the Exchequer (e) ſeal was 
good, and that by the common uſage of the (/) court of Ex- 
chequer; for the (g) cuſtoms and courſes of every of the King's 
courts are as a law, and the common law for the univerſality 
thereof doth take notice of them; and it is not neceſlary to 
alledge in pleading any uſage or preſcription to warrant 
the ſame. And ſo it is holden in L. 5 E. 4. 1. a. & 
11 E. 4. 2. b. that the courſe-of a court is a law ; and 
in 2 R. 3. 9. b. it is holden that (Y) every court of 
Weſtminſter ought to take notice of the cuſtoms of the other 
Ccouits, 
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courts (a) otherwiſe of courts in patria. And vide 8 H. 5. 34. (% 1 Rel. 524. 
& Br. leaſes 71. where it is ſaid, the order of the Exchequer 1s 12 IS 
to make their leaſes by this word (6) Cammittimus ſuch lands, (5) 4 Ing. r12. 
Habendum, Ec. Reddendum ſuch rent or farm, &c. that is a Hardres 349. 
good leaſe there by ancient ufage, by which it appeareth, that * CS: Sho 
the ancient uſage maketh a leaſe to be good and available in 

law; and if ſuch leaſes ſhould not be good, great miſchief 

would enſue, for an infinite number of leaſes and grants under 

the Exchequer ſeal, would be otherwiſe declared void, and a 

great number of grants of reverſions expectant upon leaſes un- 

der the Exchequer ſeal, would be alſo void: for if the King 

granteth a reverſion where he hath a poſſeſſion, his grant 1s 

void. And the judges in general cafes have great reſpect and 
conſideration, that their judgments ſhall not impeach the 

eſtates and inheritances of many men againſt ancient and 

common approbation. In a patent of K. H. 7. four letters, viz. 

(c) H. R. F. H. of the firſt words were left out, intending af- (c Dyer 342. pl; 
terwards propter honorem to be drawn and limmed with gold, 53: 9 Co. 48. a. 
but the great ſeal was put to the grant, leaving out the ſaid — you 
ſetters. And yet the patent was adjudged good for the multi- . 
tude of precedents. 

Note reader, in every commiſſion to make leaſes under the 
great ſeal there is a ſpecial grant, that leaſes made by the com- 
miſſioners under the ſeal of the Exchequer, &c. ſhall be good, 
but that was not touched in this caſe, nor do I think it material; 
for if the leaſes were not good for the cauſes aforeſ. certainly (4) 1 Rol. 510. 
the ſaid clauſe in the commiſſion would not remedy it. Cr, Jac 84. 

2. It was reſolved, that by the acceptance of the term by _ : Ds. 
the copyholder, the copyhold eſtate was (d) determined, as 31. a. b. Cr. Car, 
well as if the copyholder had accepted immediately a leaſe 327. Cr. El. 7. 
tor years of his copyhold, as hath been adjudged in (e) Hide's gg — * = 
caſe; for it is the ſame reaſon in both caſes, viz. that a copy- 1 Biownl. 32. 
hold intereſt and eſtate for years of one and the ſame land, 2 Sid. 140. 14n- 
cannot ſtand together in one and the ſame perſon at the fame ie Le. 
time, without confounding the leſſor. Alſo they are of divers % 4 Co. 31. b. 
natures, and therefore they cannct ſtand together in one and Moor 185. 
the ſame perſon. * rok 

3. That the (/) ſeverance of the frechold and inheritance of cr. jac. — > 
the land holden by copy of the manor, hath not extin- 2 Rol. 510. 8Co. 
guiſhed or determined the copyhold eſtate; for notwith- $4: d 
ſtanding his eftate is taken but for an eſtate (g) at will, yet 22 $Co 64.8. 
the cuſtom hach ſo eſtabliſhed the copyholder's eſtate, that he Lit. ſect. 27. Co. 
is not removeable at the lord's will, ſo long as he performs Tit. 65. b. 3Co, 


ihe cuſtoms and ſervices; and by the ſame reaſon the lord GD * 


d 2 can- Heil. 6. 9 Co. 
2 a. Moor 60. 
l, 


rr. 


TT 5 e p 8 


<A wee — W 1 — FAS. _ 
_—_ 
LS 


— PS ot Hs 


n 


: 2 K 
Tr aA Cana 2, 6. 4 $i rn 


. 8 — 
4 2 — — 5 


- > 2 Co * 
— 2 by 4 = « 
» _ 7 
— — — : - Y mM? * * 
*. * 4 ®. Cn 1 - * = — 
x - © Vs n * WES "= A * 1 <= "= ® 4 * 2 — 4 
d 4 * _—_ - & _ _ * = $ Ae. * * - = "RW ; 
oy -_ £ A a . phy, PAI — a * 2 2 * 2 wn oy " PIT AT = _— * 
—U—ä—ä ꝶ u Das. 5 1 F * - -n —— 232223 5 mo ” «A — . 


(a) 2 Rol. 183. 


(5) 2 Rol, 183. 
71 Co. 92. a. 


Dyer 128. pl. 61. 


165. pl. 6. 176. 


pl. 30. Moor 67 5. 
2 Inſt. 54. Jenk. 


Cent. 220. 


(c) 2 Rol. 183. 


Co. Lit. 131.4. 
Br, Protect. 17. 
35 H. 6. 2. ©, 

(4) 2 Inſt. 555 


5 56. Moor 476. 


(e) 2 Rol. 183. 
11 Co. 92. a. 
(J 2 Rol. 183. 
11 Co. 92. 
Moor 476. 

See ſtat. 27. H. 
$. cap. 11. 

Cro, Car. 513, 
Cro. Jac. 109. 


March 55. pl. 8 5. 


per Coke in 
Moor. 476. 
Cro. Jac. 247. 
109. pl. 6. 
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eannot determine his intereſt by any act that he can do, and ſo 
it hath been adjudged divers times in the King's Bench: but 
becauſe the eſtate of the copyholder was determined by the ac- 
ceptance of the leaſe for years, it was adjudged againſt the 
copyholder. 

ote reader, the Jaw to ſeveral purpoſes and intents taketh 
notice of divers of the King's' ſeals. 1. Ot the great ſeal, 
2. Of the ſeal of the Exchequer, as appeareth before. 3. Of 
the privy ſeal : F. N.B. 26. b. The King may grant to one to 
make (a) attorney by his letters patent under his privy ſeal ; 
and therewith agreeth 37 H. 6. 27. b and the King may com- 
mand under his privy ſeal, that one do not go beyond the ſez 
(5) out of the realm, as appeareth by F.N.B.85. a. But it is 
holden in 35 H. 6. a. that a (c) protection or warrant of an eſ- 
ſoin is worth nothing under the privy ſeal. And it appeareth 
by the ſtatute de (d) Articulis ſuper chartas, cap. 6. that no writ 
ſhall be ſealed with the petit ſeal. 

4. The law taketh notice alſo of the (e) privy ſignet, vide 
F. N. B. 85. a. That the privy ſignet is ſufficient to prohibit 
one to go beyond the ſea. And ſee a record in the Exchequer. 
Hil. 1 E. 4. ex parte rememoratoris dom Regine Rot. / 14. 
that the diſcharge under the privy ſignet of a debt due by the 
Sheriff of London, was not ſufficient; but it ought to have 
been under the privy feal, and then it had been a good diſ- 
charge in law. 1x Co. 92, 


Know, reader, that of ſmall things (as the caſe at bar was) 
and to poor men, leaſes have been made under the Ex- 
chequer ſeal, as appeareth by many old precedents before 
and in the time of King Edward 3. and by infinite pic- 
cedents after to this day: and ſuch leaſes made according 
to the ſaid precedents, have been allowed good, And 
there were three cauſes of the beginning of the uſages. 
1. For the multiplicity, that every poor man ſhall not be 

driven for ſuch infinite number of leaſes to ſue for cottages 
to the King, and other ſmall things, to paſs by the King's 
ſigning, the privy ſignet, privy ſeal, and great ſeal, 
2. For neceſſity, leſt if a poor ſubject ſhould be driven to 
ſuch a tedious ſuit, the land would lie many times with- 
out a tenant to the King's damage. 3. For the impoſſibility, 
becauſe many times the ſubject was not able, nor the 
thing leaſed of value to paſs the great ſeal. But to you 
who are rich, my advice is to pals your leaſes under the 

great ſea], for that is the ſure way. 
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Paſche 31 Elix. Rot. 1151, 


In the Common Pleas, 


BROOKER, 

Yorkſhire, £ NHriſtopher Marton, late of Marton in the 
fl. county aforeſ. Eiq. was attached to anſwer to 
Anthony Baldwin of a plea, wherefore with force and arms, 
the cloſe of him the ſaid Anthony, at Marton, he broke, and 
his corn to the value of 101. there lately growing, with his 
ſeet in walking trod down and conſumed, and other harms to 
him did, to the grievous damage of him the ſaid Anthony, 
and againſt the peace of the lady the now Queen, &c, 
And whereupon the ſaid Anthony, by Robert Somerſcale his 
attorney, complaineth, that the aforeſ. Chriſt. on the roth day 
of September, in the Zoth year of the reign of the lady the 
now Q. with force and arms, the cloſe of him the ſaid An- 
thony, at Marton, broke, and his corn, that is to ſay oats, to 
the value, &c. then there lately growing, with his feet in 
walking, trod down and conſumed, and other harms, &c. to 
his grievous damage, &c. and againſt the peace, &c. where- 
upon he ſaith that he is injured, and hath damage to the value 
of 201, and thereof he bringeth ſuit, &c. And the aſoreſ. Chriſt. 
by Will. Burton his attorney, comes and defends the force and 
and injury when, &c. And as to the ſorce and arms, faith, that 
he is not guilty thereof, and of this he puts himſelf upon the 
country, and the ſaid Anthony likewiſe. And as to the reſt of 
the treſpaſs aforeſ. above ſuppoled to be done, the ſaid Chriſt, 
faith, that the aforeſ. Anthony ought not to have his ſaid action 
againſt him, becauſe he ſaith, that the cloſe aforeſ. as alſo the 
places in which it is ſuppoſed the treſpaſs aforeſ. to be done, 
are, and at the aforeſ. time when it is ſuppoſed the treſpaſs 
aforeſ. to be done, were 10 acres of land called Bromfteld, with 
the appurt. in Marton aforeſ. which 10 acres of land with the 
appurt. are the ſoil and freehold of the ſaid Chriſtopher, where - 
fore the ſaid Chriſtopher, at the aforeſ. time, when, &c. 
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the cloſe aforeſaid, as his own cloſe, ſoil, and freehold of him 
the ſaid Chriſtopher, in the ſaid ten acres of land, with the ap. 
purtenances did break, and the corn there, as his own corn 
there growing in the aforeſaid ten acres, with the appurt. as in 
his own ſoil and freehold, there with his feet in walking trod 
down and conſumed, as it was lawful for him to do; and this 
he is ready to veriſie: whereupon he prays judgment, if the 


. aforeſ. Anthony, his action aſoreſ. againſt him ought to have, 


&c. And the aforeſ. Anthony ſaith, that he by any thing be- 
fore alledged, ought not to be barred from having his action 
aforeſ. becauſe he ſaith, that the cloſe aforeſ. as allo the places 
in which the treſpaſs aſoreſ. above complained of was done, 
are, and at the time aſoreſ. of the treſpaſs aſoreſ. done, were, 
four actes of land with the appurtenances, called Scarhill-Set, 
and Waterſey-Mire, in Marton aforeſ. others than the aforef, 
ten acres of land, called Bromheld, with the appurt. in the bar 
of the ſaid Chriſt. above ſpecified; and this he is ready to ve- 
rifie. Wherefore in as much as the aſoreſ. Chriſt. to the treſ- 
paſs aforeſ. in the aforeſ. four acres of land, with the appurt. 
above newly aſſigned, done, doth not anſwer, the ſaid Anthony 
prays judgment, and his damages, by occaſion of that treſpaſs 
to be to him adjudged, &c, And the atoref. Chriſt. as to any 
treſpaſs in the aforeſ. four acres of land, with the appurte- 
nances newly aſſigned, above ſuppoſed to be done, ſaith, that he 
thereof is not guilty, as the aſoreſ. Anthony againſt him com- 
plaineth, and of this he puts himſelf upon the country, and the 
aforeſ. Anthony likewite; therefore it is commanded to the 
Sheriff, that he cauſe to come here in the morrow of the Holy 
Trinity, twelve, &c. by whom, &c. and who neither, &c. 
to recognize, &c. becauſe as well, &c. at which day here come 
the parties, &c. and the Sheriff ſent not the writ, thereſore, as 
at firſt it is commanded to the Sheriff, that he cauſe to come 
here from the day of the Holy Trinity, in three weeks, twelve, 
&c. to recognize in form aforeſ. &c. At which day, the jurors 
between the parties aforeſ. of the aforef. plea between them, 
were put in reſpite here until this day, that is to ſay, in 8 days 
of St. Michael then next following, unleſs the Juſtices of the 
lady the now Q. to take aſſizes in the county aforeſ. aſſigned, 
by the form of the ſtatute, &c. upon Monday the 14th day 
of July laſt paſt, at the caſtle of Vork, in the ſaid county, 
ſhould firſt come; and now here at this day, come as well the 
alot eſ. Anthony, as the aforeſ. Chriſt. by their Attornies aforeſ. 
and the aforeſaid Juſtices of aſſizes, before whom, &c. 
ſent here their record in theſe words; Afterwards at the 
day and place within contained, before John Clench, one 
of the Juſtices of the lady the now Queen aſſigned to 
hold pleas, before the Queen herſelf; and Thomas Walmeſley, 
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one of the Juſtices of the ſaid lady the Q. of the Bench Juſtices 
of the ſaid lady the Q. aſſigned to take the aſſizes in the coun- 
ty of York, by the form ot the ſtatute, &c, came as wel the 
within named Anthony Baldwin, as the atoref. within written 
Chriſt. Martin, by their attornies within mentioned, and the 
jurors of the jury, whereof within is made mention, ſome of 
them, that is to fay, Will. Wharton of Dunkeſwick, Gent. 
Adam Wyre of Ayrton, Yeoman, John Brown of Pathorn, 
Yeoman, Ralph Walker of Bolton, Gent. T. Preſton, of When- 
ville, Yeoman, and H. Laycock of Felliface, Yeoman, come, 
and the jurors aforeſ. are ſworn; and becauſe that the reſt of 
the jurors of that jury did not appear, therefore others of the 
ſtanders- by, to this choſen by the Sheriff of the county aſoreſ. 
are, at the requeſt of the faid Anthony, and by the command- 
ment of the Juſtices, of new added, whoſe names to the pan- 
nel within written are filed, according to the form of the ſtat. 
in ſuch caſe made and provided, and the jurors ſo anew added, 
now appearing, that is to ſay, Gabriel Green, Will. Newby, 
John Hawton, John Brorey, John Craven, and Will. Richard- 
lon, come, who to ſay the truth of the within contained, to- 
gether with the other jurors aforef. firſt impannelled, and 
ſworn to ſay, choſen, tried and ſworn, fay upon their oath, that 
before the within written time, when it is ſuppoſed the treſ- 
paſs within written to be done, the aſoreſ. 4 acres of land with 
the appurtenances, in which, &c. were parcel of the poſſeſ- 
ſons of the late monaſtery, or priory of Bolton in Craven; 
2nd that one Richard, late prior of the priory, or monaſtery 
aforeſ. was ſeiſed of one tenement, meſſuage or farm, called 
Ungthorpe in the pariſh of Marton in Craven, whereof the 
aforeſ. 4 acres of land with the appurtenances within newly 
aſſigned are, and at the within written time, when, &c. were 
parcel in his demeſne as of fee, in the right of kis monaſtery 
aſoreſ. and ſo thereof being ſeiſed, the ſaid late prior, with the 
aſſent of the covent of the ſame place, on the 26th day of 
December, in the 25th year of the reign of the lord H, VIIL 
late King of England; by an indenture ſealed with the common 
teal of the aforeſ. prior and covent, to the jurors in evidence 
ſhewed, demiſed the aſoreſ. tenem. meſſuage and farm, where- 
ol the within written 4 acres of land, with the appurtenances 
then were, and yet are parcel, to one Hugh Baldwin, and 
Agnes his wife, to have and to hold, to the ſaid Hugh Bald- 
win and his aſſigns, from the date of the indenture afote- 
ſaid unto the end and term of 31 years, fully to be ended; 
by victue of which demiſe, the faid Hugh and Agnes into 
the aforeſaid 4 acres of land, with the appurtenances 
in which, &c. entered and were thereof poſſeſſed, the 
iereiion thereof to the aforeſaid prior and his ſucceflors : 
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and the aſoreſaid Hugh and Agnes of the aſoreſ. four acres of 
land, with the appurtenances in which, &c. for the term aforef, 
being poſſeſſed, the reverſion thereof to the aforeſ. late prior 
in form aforeſ. expectant; by a certain act made in parlia- 
ment of the ſaid late K. Hen. VIII. at Weſtminſter in the 
county of Middleſex, begun the 28th day of April, in the 1ſt 
year of his reign, and continued until the 28th day of June 
then next following, and there then holden, amongſt other 
things it is ordained and eſtabliſhed by the faid late King, and 
the Lords ſpiritual and temporal, and the Commons in the ſaid 
parliament aſſembled: that the ſaid late King ſhould have, hold, 
poſſeſs, and enjoy to him, his heirs and ſucceſſors, all and fin- 
gular ſuch late monaſteries, abbies, priories, nunneries, col- 
leges, houſes of fryars, and other eccleſiaſtical and religious 
houſes and places, of what kinds, natures, qualities, or diver- 
ſities of habits, rules, profeſſions, or orders, they or any of 
them were named, known, or called, which after the 4th day 
of February, in the 27th year of the reign of the aſoreſ. late 
King, were diſſolved, ſuppreſſed, renounced, relinquiſhed, for- 
feited, given up, or by any other means came to his highneſs, 


and who by the ſame authority, and in like manner ſhould 


have, hold, poſſeſs and enjoy all ſcites, circuits, precincts, ma- 
nors, lordſhips, grainges, meſſuages, lands, tenements, mea- 
dows, paſtures, rents, reverſions, ſervices, woods, tithes, pen- 
fions, portions, rectories, appropriated vicarages, churches, 
chapels, advowſons, nominations, patronages, annuities, rights, 
intereſts, entries, conditions, commons, leets, courts, liber- 
ties, privileges, franchiſes, and other whatſoever hereditaments 
which appertained, or belonged to the ſaid late monaſteries, 
abbies, priories, nunneries, colleges, hoſpitals, houſes of fryars, 
and other religious and eccleſiaſtical houſes and places, at the 
time of the aforeſ. diſſolution, ſuppreſſing, renouncing, for- 
feiting, giving up, or by any other manner of means came to 
the ſaid King's highnels, after the 4th day of February above- 
mentioned. And further it is enacted by the authority aforeſ. 
that not only all and ſingular the aforeſ. late monaſteries, abbies, 
priories, nunneries, colleges, hoſpitals, houſes of fryars, and 
other religious and eccleſiaſtical houſes and places, ſcites, cir- 
cuits, precincts, manors, lordſhips, grainges, meſſuages, 
lands, tenements, meadows, paſtures, rents, reverſions, ſer- 
vices, and all and ſingular other the premiſes, from thence 
immediately and preſently, but alſo all other monaſteries, abbies, 
priories, nunneries, colleges, hoſpitals, houſes of fryars, and all 
and ſingular other eceleſiaſt. and religious houſes, which there- 
after ſhould happen to be diſſolved, ſuppreſſed, renounced, — — 
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quiſhed, forfeited, given up, or by any other means come to 
che King's highneſs : and alſo all ſcites, circuits, precincts, 
manors, grainges, meſſuages, lands, tenements, meadows, paſ- 
tures, rents, reverſions, ſervices, woods, tithes, penſions, por- 
tions, reories appropriate, vicarages, churches, chapels, ad- 
rowſons, nominations, patronages, annuities, rights, intereſts, 
entries, conditions, commons, leets, courts, liberties, privi- 
leges, franchiſes, and other hereditaments whatſoever, were 
belonging or appertaining to them or any of them, whereſo- 
ever, and as ſoon as they ſhould be diflolved, ſuppreſſed, re- 
nounced, relinquiſhed, forfeited, given up, or by any other 
means come to the King's highneſs, ſhould be veſted and ad- 
judged by authority of the ſame parliament, in the very aCtual 
and real ſeiſin and poſſeſſion of the ſaid late King, his heirs 
and ſucceſſors for ever, in the ſtate and condition as then they 
were: and as if all the ſaid monaſteries, abbies, priories, nun- 


neries, colleges, hoſpitals, houſes of fryars, and other religious 


and eccleſiaſtical houſes ſo diſſolved, ſuppreſſed, renounced, 


relinquiſhed, forfeited, given up, or came to the King's high- 


neſs as aforeſ. as alſo the aforeſ. monaſteries, abbies, priories, 
nunneries, colleges, hoſpitals, houſes of fryars, and other re- 
ligious and eccleſiaſtical houſes and places, which then after 
ſhould happen to be diſſolved, ſuppreſſed, renounced, relin- 
quiſhed, or given up to his faid highneſs, ſcites, circuits, pre- 
cincts, manors, lordſhips, grainges, and other the premiſes 
whatſoever, in the ſaid act of parliament ſpecially or particu- 
larly recited or exprefſed by expreſs names, words, faculties 
and in their natures, kinds and qualities, as in the ſaid act 
amongſt other things more fully it appeareth. And the ſaid 
jurors further ſay upon their oath aforeſ. that the aforeſ. mo- 
naſtery or priory of Bolton aforeſ. after the aforeſ. 4th day of 
February, in the 27th year aforeſ. that is to ſay, the 11th day 
of June, in the 31ſt year of the reign of the ſaid late King, was 
diſſolved: by virtue of which diſſolution, and by force of the 
ſtatute aforeſ. the aforeſ. late King was cifed of the aforeſaid 
monaſtery, or priory of Bolton aforeſ. and of the reverſion of 
the aforeſ. 4 acres of land with the appurt. (amongſt other 
things) in his demeſne as of fee. in the right of his crown of 
England; and that the aforeſ. meſſuage and tenement called 
Ungthorp, and the aforef. 4 acres of land with the appurt. in 
which, &c. at the time of the diſſolution aforeſ. were parcel 
of the poſſeſſions of the aforeſ. monaſtery, or priory; and the 


ſaid late King, being ſo ſeiſed thereof the 3d day of April, in 


the 33d year of his reign, by his letters patent, ſealed with the 
great ſeal of England, to the jurors aforeſ. ſhewed in evidence, 
gave and granted unto Henry late Earl of Cumberland, all the 
atoref, tenement, meſſuage and farm, with tee GT —— 
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called Ungthorp, whereof the within written 4 acres with tie 
appurtenances adjoining, were, and yet are, parcel, to h;z 
and to hold to the ſaid late Earl, his heirs and aſſigns for eye; 
by virtue of which letters patent the ſaid late Earl was (amongſt 
other things) ſeiſed of the reverſion of the aſoreſ. tenement, 
meſſuage and farm, with the appurt. whereof the aſoreſ. for; 
acres of land with the appurt. in which, &c. then were, and 
yet are parcel in his demeſne as of fee; and the aforeſ. Hugh 
and Agnes for the aforeſ. term of years, in form aforeſ. bein 
poſſeſſed, the reverſion thereof to the aforeſ. Earl, and his heirs 
expectant, the aforeſ. Hugh died of the aforeſ. 4 acres of land 
with the appurt. in which, &c. in form aforeſ. poſſeſſed; and 
the aforeſ. Agnes overlived him the ſaid Hugh, and was of the 
aforeſ. 4 acres of land with the appurt. in which, &c. poſleſſed 
by way of ſurvivor, &c. And the aforeſ. Agnes ſo being there. 
of poſſeſſed, the reverſion thereof to the late Earl, in form 
aforeſ. expectant, the ſaid late Earl made, ſealed, and deliver. 
ed a certain indenture as his deed, of the aforeſ 4 acres of land, 
with the appurt. in which, &c. amongſt other things, the tenor 
of which followeth in theſe words: | 

« This indenture made the 10th day of September, in the 
« year of our Lord God 1545, and in the 37th year of the 
c reign of our ſovereign lord Hen. 8. by the grace of God, 
„ King of England, France and Ireland, defender of the faith, 
& and in the earth the ſupreme head of the church of Eng- 
& Jand and Ireland, betwixt the right noble Lord Henry Earl 
&« of Cumberland, Lord of the manor of Shipton, Lord Weſt— 
& morland and Veſtion of the one part, and Agnes Baldwin 
& of Ungthorp, widow, and Anthony Baldwin on the other 
part, witneſſeth, that the ſame Earl for the ſum of 581. 138. 
« 4d. ſterling, at the day of the date hereof by the ſaid Agnes 
« and Anthony paid to the ſaid Earl, whereof the ſaid Earl 
& acknowledged himſelf to be truly contented and paid, and 
* the faid Agnes and Anthony, their heirs and executors, 
« thereof, and of every part thereof, to be diſcharged and ac- 
& quited for ever, hath covenanted, granted, and to farm let- 
e ten, and by theſe preſents covenanteth, granteth, demiſeth, 
and letteth to farm to the ſaid Agnes and Anthony, and to 
the heirs of the ſame Anthony, the ſaid tenem. meſſuage or 
farm, called Ungthorp in the pariſh of Marton in Craven 
in the county of York, together with the cloſures, feedings, 
« paſtures, arable land, meadow, woods, waters, common of 
* paſture in the moors of Eaſt and Weſt Marton, common of 
& turbury, with free paſlage to and fro the ſame common of 
« Eſton, to a ground or ah an called Tadholm, lying 
« in the demeſne cloſes of Marton Hall, and all Sy 
«c ns, 
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« barns, boons, and buildings to the ſame tenement or farm 
« called Ungthorp belonging, or in any wiſe heretofore ap- 
« pertaining, now and of old time being of the only yearly 
« rent of 53s. 4d. to have and to hold the fame tenement 
« or farm called Ungthorp, with all and ſingular the premi- 
« ſes with the appurtenances, to the ſame Agnes and An- 
« thony, and to the heirs of the ſame Anthony, from the date 
© hereof to the end and term of gg years, next and immedi- 
« ately following, and fully to be complete and ended, and 
« {o from 99 years to 99 years, until ſuch time as 300 years 
« be ſpent, fully finiſhed, and expired, without 1mpeach- 
« ment of any manner of waſte, in as ample, free, and large 
« manner as ever Nicholas Simſon, Hugh Baldwin, and the 
« ſaid Agnes Baldwin, or any other tenant or farmer of the 
« ſaid tenement or meſſuage of Ungthorp, with all and 
« ſingular the premiſes with the appurtenances ever occupied 
« or might have occupied the fame, without interruption, let, 
« diſturbance denial, contradiction or reſiſtance of the ſame E. 
« or of his heirs and aſſigns, or of any other officer, farmer, or 
« farmersof the ſame Earl's, of the manor or capital meſe called 
« Marton-Hall for the time being, or of any other, at or by 
« the will, aſſent, conſent, or furtherance of the fame Earl, 
« his heirs or aſſigns: and further, the ſaid Agnes and An- 
« thony covenanteth and granteth by theſe preſents, for them 
and the heirs of the ſaid Anthony, to and with the ſame 
Earl, that they the ſame Agnes and Anthony, and the heirs 
of the ſame Anthony, ſhall yearly, during the ſaid term, 
& at the feaſt of St, Michael the Archangel, and within forty 
« days after, for certain urgent conſiderations, content and 
« pay, or cauſe to be contented and paid to the ſaid Earl, his 
« heirs and aſſigns, as well a penny ſeparately by it- 
& ſelf as 5s. 4d. ſterling, in a groſs and intire ſum if it be 
« aſked 3 for the which payment of the ſaid ſingle penny, 
and of the ſaid 58. 4d. ſterling, the ſaid Earl covenanteth 
© and granteth for him, his heirs and aſſigns, to and with 
the ſaid Agnes and Anthony, to diſcharge and ſave harm- 
« leſs from time to time, all the ſaid land and tenements, 
and the faid Agnes and Anthony, and the heirs of the fame 
„Anthony, as well of and from the payment of the ſaid 
penny, as for the payment of the ſum of 58. 4d, as of all 
other ſuits, exactions, boons, greſſoins, fines, cuſtoms, 
4 and all other impoſitions or demands whatſoever they 
be, concerning the ſame meſſuage or tenement called 
“ Ungthorpe, and all other the premiſes with the ap- 
* purtenances, during the ſaid term now granted, or 
* any term hereafter by force of this indenture to be 
granted by the Earl and his heirs, as well againſt our 

6 fſovereign 
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« ſovereign lord the King and his heirs, as againſt all other 
<< perſon or perſons whatſoever they be. And furthermore 
the ſaid Earl covenanteth to and with the ſaid Agnes and 
«* Anthony by theſe preſents, that he the ſaid Earl, his heirs 
te and aſſigns, ſhall at the end and term of 300 years, make 
e or cauſe to be made to the heirs or aſſigns of the ſaid An. 
« thony, a like demiſe and leaſe of the ſaid meſſuage or 
e tenement, and all other the premiſes with the appurte. 
&« nances, if it be aſked, for ſo many more years as is con- 
te tained in this leaſe, and the ſame leaſe to be of like force, 
« effect, and ſtrength in the law as this preſent is, without 
* any covin, fraud, colluſion, denyer, or male-engine, but 
« truly and faithfully according to the true purport and mean. 
« ing of theſe preſents. In witnef$ whereot the parties above. 
<« ſaid to theſe indentures interchangeably have ſet their ſeals, 
« the day and year aboyeſaid, e 


And the ſaid jurors further ſay upon their oath, that no 
livery or ſeiſin of the tenements aforeſ. or any part thereof, 
was delivered to the aforeſ. Agnes and Anthony, or to either 
of them upon the indenture aforeſaid z and that the aforeſ. 
Agnes and Anthony had and held the tenement, meſſuage, 
and farm aforeſ. with the appurtenances, whereof the aforel, 
four acres with the appurtenances, in which, &c. are and then 
were parcel, as the law in this caſe requireth : and the aid 
Agnes and Anthony ſo having and holding the tenement, 
meſſuage, and farm aforeſ. with the appurtenances, whereol 
the ſaid four acres in which, &c. are and then were parcel, 
the ſaid Agnes the laſt day of October, in the 5th year of the 
reign of the ſaid lady the now Queen, at Marton aforei. in 
the county aforeſ. died, and the aforeſ. Anthony her ſon over- 
lived, aud continued the poſſeſſion of the tenement, mel- 
ſuage, and farm aforeſ. with the appurtenances, whereof the 
aforeſ. four acres of land with the appurtenance, in which, 
&c. are parcel, and took the profits thereof, and had occupi- 
ed and held the tenement, meſſuage and farm aforeſ. where- 
of the aforeſ. four acres of land, with the appurtenance, in 
which, &c. with the appurtenances, are parcel of ſuch eſtate 
and intereſt, as the law in this caſe requireth ; and he having, 
occupying, and holding the tenement, meſſuage and farm a- 
foreſaid, whereof the within written four acres of land are 
parcel ; the aforeſ. Henry, late Earl of Cumberland died, hav- 
ing iſſue George, now Earl of Cumberland, his ſon and her, 
and the ſaid George Earl of Cumherland, entered into the tene. 
ments aforeſ. and afterwards, that is to ſay, on the 17th day of 
April, in the 24th year of the reign of the ſaid lady the now 


Queen, enfeoffed the aforeſaid Chriſtopher Marton 4 the 
ore: 
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forefaid four acres of land with the appurtenances, to have 
to the ſaid Chriſt. and his heirs for ever. And that the aforef. 
Anthony, at the time of the making of the feoffment aforeſ. 
nd after that feoffment made hitherto continued in poſſeſſion, 
«well of the aforeſ. four acres of land with the appurte- 
mnces, as of the meſſuage and reſt of the tenements, and 
arm aforeſaid ; but yet the jurors further ſay, that before 
the feoffment aforeſ. the aforeſ. rent to the aforeſ. Henry late 
Farl of Cumberland, and his heirs, by the indenture aforeſ. 
nted as well to the aforeſ. Henry Earl of Cumberland in 
dis life, and after the death of him the ſaid late Earl, to the 
:oref, Geo. now Earl of Cumberland, as to the aforeſ. Chriſto- 
pher Marton, after the feoffment aforeſ. by the aforeſ. An- 
thony was paid. And the ſaid jurors further ſay upon their 
cath, that the ſaid Chriſtopher, on the day and year in the 
declaration above ſpecified, entered into the aforeſ. four acres 
of land with the appurtenances, in which, &c. upon the poſ- 
ſeſſion of the aforeſ. Anthony, and the oats within written, 
then there by walking with his feet trod down and conſumed, 
25 the aforeſ. Anthony within againſt him complaineth : but 
whether upon the whole matter aforeſ by the jurors aforeſ. in 
form aforeſ. found, the aſoreſ. entry of the aforeſ. Chriſto- 
pher, into the aforeſ. four acres of land with the appurte- 
nances, in which, &c. be a good and lawful entry or not, 
the ſaid jurors are utterly ignorant, and thereof pray the ad- 
rice and Judgment of the Juſtices of the court here; and if 
upon the whole matter aforeſ. by the jurors aforeſ. in form 
aforeſ. found, it ſhall ſeem to the Juſtices and court here, 
that the aforeſ. entry of the aforeſ. Chriſtopher be not a good 
and lawful entry in law, into the aforeſ. four acres of land, 
upon the poſſeſſion of the ſaid Anthony; then the ſaid jurors 
ſay, upon their oath, that the aforeſ. Chriſtopher is guilty of 
the treſpaſs in the aforeſ. four acres of land within newly aſ- 
ſigned, as the aforeſ. Anthony within againſt him complain- 
eth. And then they aſſeſs the damages of the ſaid Anthony, 
by occaſion of that treſpaſs, above his coſts and charges by him 
about his ſuit in this behalf expended, to twenty ſhillings, and 
for his coſts and charges to forty ſhillings; and if upon the 
whole matter aforeſ. it ſhall ſeem to the Juſtices and court here, 
that the aforeſ. entry of the aſoreſ. Chriſtopher, into the aforeſ. 
four acres of land newly aſſigned, upon the poſſeſſion of the 
faid Anthony, is a good and lawful entry in law, then the 
faid jurors ſay upon their oath, that the aforeſaid Chriſtopher 
is not guilty of the treſpaſs within written, in the within 
written four acres of land within newly aſſigned. And be- 
cauſe the Juſtices here will adviſe themſelves of and upon 
the premiſes, before that they give their judgment thereof, 
day is given to the parties aforeſaid, here until in eight 
days 
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days of St. Hilary, to hear their judgment thereof, becarſ- 
the ſaid Juſtices here thereof are not yet, &c. At which day 
here come as well the ſaid Anthony, as the aforeſ. Chriſt. 
pher by their attornies aforeſaid z and upon this, all and ſingu⸗- 
lar the premiſes being ſeen, and by the Juſtices here fully un- 
derſtood: it is conſidered that the aforeſ. Anthony recoyer 
againſt the aforeſ. Chriſtopher his damages to 31. by the jurors 
aforeſ. in form aforeſ. aſſeſſed; as alſo 111. 6s. 8d. to the ſaid 
Anthony at his requeſt, for his coſts and charges by the court 
here of increaſe adjudged; which damages in the whole 
amount to 141. 6s. 8d, and that the aforeſ. Chriſtopher be 
taken, &. 


BALDWIN' 
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Paſch. 31 Elix. Rot. 1151. 


In the Common Pleas. 
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ETWEEN Baldwin and Morton in treſpaſs in the 1 Ander. 223. 


county of Vork, and adjudged in the Common Pleas; 

the caſe was ſuch; the prior of Boulton, anno 25 H. 8. with 
the aſſent of his covent by indenture demiſed the land in 
queſtion to Hugh Baldwin and Anne his wife for twenty-one 
ears. And afterwards the priory by ſurrender, &c. came to 
Ling Hen. 8. and after Hugh Baldwin died, King Hen. 8. 
anno 33. granted the land in queſtion to Henry Earl of 
Cumberland, and his heirs, who, 37 H. 8. by his indenture, 
covenanted, granted, demiſed, and to farm let the ſaid land 
to the ſaid Anne, and to one Anthony Baldwin her fon, and 
to the heirs of the ſaid Anthony: Habendum to them from 
the date of the ſame indenture, until the end of gg years, 
and ſo from 99 years to 99 years, until 300 years be expired, 
without impeachment of waſte, in as ample and large man- 
ner and form as the faid Hugh and Anne, or any tenant or 
farmer ever had or enjoyed the fame. And the leſſee cove- 
nanted to pay during the faid term, 5s. 8d. if it were de- 
manded: and the leflor covenanted that he, his heirs and 
aligns, at the end of the ſaid term of 300 years, would make 
unto the heirs and aſſigns of the ſaid Anthony Baldwin, ſuch 
leaſe for other 300 years, &c. And the jury found, that 
no livery and ſeiſin was made to the ſaid Anthony or Anne, 
according to the faid indenture ; Anne died, and Anthony 
ſurvived, 


Owen 40. 
Palmer 33. 
Hard. 149. 


(a) 2 Sid, 78. 


2 Co. 50. a. 52. 
a. 55. a. b. 5 Co. 
4. a. b. 8 Co. 56. 
93. b. 154. b. 
9 Co. 47. a. 48. a. 
10 Co. 107. b. 
Co. Lit. 21. a. 
2 Rol. 6 „66,67. 
(6) 2 Inſt. 146. 
4 Co. 63. a. 9 Co. 
9. a. 11 Co. 32. b. 
83. a. Co. Lit. 
220. . 3 E. 3. 44. 
Dyer 10. pl. 37. 
1 Bulſt. 136. ; 


(c) 1 Co. 85. a. 
Co. Lit. 314. b. 
Lit. Rep. 187. 
(4) Hob. 171. 


See Co. Lit. 21.2, 
Moor 26. 87. 
Cro. Jac. 232, 
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ſurvived, Henry Earl of Cumberland died, George his ſon 
and heir, anno 14 Eliz. did enfeoff the defendant thereof; the 
ſaid Anthony at the time of the feoffment being in poſſeſfion 
of the ſaid land, upon whom the defendant entered, upon 
which entry the ſaid Anthony Baldwin brought his action of 
treſpaſs. And the doubt in this caſe was, if foraſmuch as the 
fee - ſimple was limited and expreſſed by the premiſes, to An- 
thony and his heirs, if the limitation of the term for years in 
the (a) habendum were contrary and repugnant to the pre. 
miſes. And firſt it appeareth, that the intent of the parties 
was, that but a term ſhould paſs; for in the premiſes the 
parties uſe the uſual words of a leaſe, ſcil. grant, demiſe, and 
to farm, Jet, and a certain term for years is limited by the 
habendum ; alſo it is limited without (5) impeachment of waſte; 
alſo the leflee binds himſelf by covenant to pay the rent dur. 
ing the term; and the leſſor covenants that a new leaſe ſhall 
be made at the end of the term, and that the leſſees ſhall en- 
Joy the land, &c. as other farmers, &c. had enjoyed the ſame, 
Then ſuch conſtruction ſhall be always made, that the (o) in- 
tent of the parties ſhall take effect, if the ſame by any con- 
ſtruction may ſtand with the rule of law: and it was objet- 
ed, that the rule of law was, that an (4) Hhabendum being 
contrary or repugnant to the premiſes is void, and the pre- 
miſes ſhall ſtand : as if a man by deed give lands by the pre- 
miles to one and his heirs, habendum, to him for his life, this 
habendum is void, becauſe a fee ſimple is exprefled in the pre- 
miſes, and but an eſtate for life in the habendum which is e- 
pugnant and void, which caſe was agreed on all ſides. Bit it 
was adjudged by Anderſon, Chief Juſtice, Windham, Feriam, 
and Walmſley Juſtices, that the habendum in the caſe at bar, 
was not repugnant; and that by the ſaid demiſe both the eff 
had a leaſe for years therein expreſſed ; and in this caſe d 
differences were taken and agreed for good law, 

1. When, to things which take their eſſence and effect by 
the delivery of the deed without other ceremony, and which 
lie in grant, there in ſuch limitation as in the caſe at tar, inc 
_ habendum was repugnant and void. As if a man grants rent, 
or common, &c. out of his land by the premiſes of the deed 
to one and his heirs, habendum to the grantee for years or lor 
life, the habendum is repugnant, for a fee paſſeth by the pre- 
miſes by the delivery of the deed, and therefore the haberidum 
for year or life is void, 4 

2. 
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2. If one by deed grants a rent in e, or a ſeignory in the 
premiſes to one and his heirs, habendaum to the grantee for 
years, or life ; although another thing or ceremony is requiſite, 
that is to fay, (attornment) beſides the delivery of the deed, 
yet ſoraſmuch as the thing lieth in grant, and both eſtates, 
that is to ſay, as well the eſtate in fee, as the eſtate for years 
or for life ought to have one and the ſame ceremony, that is 
to ſay, (attornment) to paſs it, as a feignory, &c. and for this 
cauſe the habendum in fuch caſe is repugnant and void. 

2. When a man gives land by deed in fee by the (a) pre- 
mites, habendum to the leſſee for life, there the habendum is 
void, as hath been ſaid; for one and the ſame ceremony, ſcil. 
livery, is requiſite to both the eſtates; and therefore when 
livery is made according to the form and etfect of the deed, 
it ſhall be taken ſtrongeſt againſt the feoffor, and more for 
the advantage of the feoffee; and the habendum in ſuch caſe 
is void, and till livery be made the feoffee hath but an eſtate 


4. When, to the eſlate limited by the premiſes a ceremony 
is requiſite to the perfection of the eſtate, and, to the eſtate 
limited by the habendum, nothing is required to the perfec- 
tion and eſſence thereof but only the delivery of the deed, 
there, although the habendum be of a leſſer eſtate than is men- 
tioned in the premiſes, the Habendum hall ſtand, as in the 
eaſe at the bar: to the fee-ſimple limited by the premiſes, it 
is requiſite to have livery and ſeiſin; and till livery be made, 
nothing ſhall paſs but an eſtate at will (if the deed had not 
gone further) and therefore the habendum for years is 
good preſently by the delivery of the deed, and fo it ap- 
peareth it was the intent of the parties that it ſhould take 
effect by the delivery of the decd for years. 
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(a) 13 H 7. 23. 
b. 24. a. Piow, 
153-a Perk. 5 
162. Davis 46. a. 
antea 23. b. 


Co. Lit. 57. 


3 Co. 154. 


Note, reader, a difference between an eſtate in the pre- (5) Hob. 152, 


miſes implied, () and an eſtate expreſſed ; for if A. grants a 
rent to B generally, the ſame by implication and conſtruction 
of law is an eſtate for life ; but if the habendum be for years, it 
is good, and ſhall qualify the generality and implication of the 
premiſes. And note in the cate at bar, the habendum cannot be 
good to Anne only, and void to Anthony, for (e) malediela ex- 


8 Co. 154. b. 
Winch 92. Perle. 
§. 167. 174. Co. 
Lit. 183. a. b. 29 . 
190. b. Poſtea 
85. 2. 5 
(e) 4 Co. 35. as 
8 Co. 56 b 194. 


Alfo it is to be obſerved, that b. 3 Bulſt. 105, 


poſitra eſi que corrumpit textum. 
although Anne Baldwin had an eſtate for years in poſſeſſion, 
and had ſole and lawful poſſeſſion, and Anthony nothing, 


107, 108. 1 Rol. 
Rep. 319. 
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and therefore it might be objected, that this deed ſhould 
enure to Anne ry, way of confirmation or releaſe, yet it 

1 Anderſ. 224+ was adjudged, that the leaſe was good to both, /cil. to An- 
thony and Anne, for ſo are the words and the intention of the 
parties; and theſe words, © and to the heirs of Anthony,” upon 
conſideration of the whole deed are void, and both leſſees had 
a good eſtate for years. And if livery of Seiſin had been 
made to the leſſees, it had not altered the caſe, for it was a 

Co. Lit, 18. a. b. leaſe for years at the beginning; and judgment was given 
for the plaintiff. 


[See 2d Blackſton's Com. fol. 298. which refers to all the 
principal caſes touching the premiſes and habendum in a deed.] 
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The Caſe of BANK RU PTS. 


Trin. 31 Eliz. 


REGORY SMITH, Cullamor, and other good mer- yy, 394. 


chants of London, brought an action upon the caſe 
upon trover and converſion of divers goods in London againſt 
Thomas Mills, and upon not guilty pleaded, the jury gave a 
ſpecial verdict to this effect: John Cook of Spalding was poſ- 
ſeſſed of the ſame goods, and exerciſing the trade of buying and 
felling, 30 Fanuarit, 29 Eliz, became a bankrupt, and ab- 
ſented himſelf ſecundum formam ſlatuti (which was found at 
large) and the faid 30 Januarii was indebted to the plaintiffs, 
being ſubjects born, in 2731. 12d. pro merchandixis per quem- 
libet eorum prius venditis; and then alſo was indebted to Rob, 
Tibnam, being alfo a ſubject born, in 641. Afterwatds, 
12 Feb. 29 Eliz. the plaintiffs exhibited a petition to the Lord 
Chancellor to have a commiſſion upon the ſtatute of bankrupts, 
and 17 Feb. 29 Eliz. a commiſſion was —— according to 
the ſaid ſtatute, under the great ſeal, to William Watſon and 
others. And afterwards, 21 Februarii, 29 Eliz. John Cook gave 
and delivered the faid goods to Tibnam, in ſatisfaction of part 
of his ſaid due debt, the goods being of the value of 241. 
And afterwards, time Martii, 29 Eliz. the commiſhoners, 
by deed indented, ſold to the plaintiffs jointly the faid goods, 
and at the ſame time the faid Mills then factor to I ibnam in 
ea parte refuſed to come in as creditor, but claimed the faid 
goods as the proper goods of his maſter by the gift aforeſaid ; 
and afterwards the goods came to the defendant's hands and 
he converted them; but whether the ſale of the ſaid com- 
miſſioners, notwithſtanding the ſaid gift and delivery to 
Tibnam, be good or not, that was the doubt referred to the 


eonſideration of the court, And judgment was given by Wray 
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Chief Juſtice, and the whole court, for the plaintiffs. And in 
this caſe divers points were refoived : 

I. That the ſaid ® ſale made by the ſaid commiſſioners was 
good; and becauſe the doubt aroſe only upon the words and 
z tent of the ſtat. of 13 Eliz. cap. 7. the court conſidered the 
feveral parts and branches thereof. Firſt, the act deſcribes a 
bankrupt, and whom he defrauds, /cil. the creditors. 2. To 
whom the creditors ſhould complain for relief, ſeil. to the 
Lord Chancellor. 3. How and by what way relief and remedy 
is provided, ſcil. by force of a commiſſion under the Great Seal, 
&C. 4. The authority of the commiſſioners, ſcil. to fell, &c. 
that is to ſay, (a) to every one of the creditors a portion, rate 
and rate alzke, according to the quantity of his or their debt. 
So that the intent of the makers of the ſaid act expreſſed in 
plain words was to relieve the creditors of the bankrupt equally, 
and that there ſhould be an equal and rateable proportion ob- 
ferved in the diſtribution of the bankrupt's goods amongſt the 
creditors, having regard to the quantity of their ſeveral debts, 
ſo that one ſhould not prevent the other, but all ſhould be in 
equali jure. And to we ſee in divers caſes, as well at the com- 
mon law as upon the like ſtatutes, ſuch conſtructions have 
been made, for, as Cato faith, (5) Ihſæ etenim leges cupiunt ut 


jure regantur and therefore it is held in 35 H. 8. tit. Teſta- 


ments, Br. 19. (c) a man holdeth three manors of three ſe- 
veral lords by knights ſervice, each manor of equal value, he 
cannot deviſe two manois and leave the third to deſcend ac- 
cording to the generality of the words of the acts of (4) 32 & 
24 H. 8. of wills, for then he ſhould prejudice the other two 
lords, but by a favourable and equal conſtruction he can de- 
viſe but two parts of cach manor, ſo that equality between 
them ſhall be obſerved. And in 4 E. 3. Aſſize “ 158. che lord 
of a town cannot improve it all, leaving ſufficient common in 
the lands of other lords within the ſtatute of Merton, (e) cap. 4. 
And fo in caſes at the common Jaiv, an equality is required, 
as in 11 H. 7. 12. b. (f) a man binds himſelf in an obligation 
and his heirs, and hath heirs and lands on the part of his father, 
and on the part of his mother, both heirs ſhall be equally charg- 
ed, 48 E. 3. 5. a. b. in dower, if the (g) heir be vouched in 
three ſeveral wards within the ſame county, he ſhall not have 
execution again{ one only, but all ſhall be equally charged. (h) 
29 E. 3. 39. the like caſe So here in our caſe there ought to 
be an equal diſtribution ſecundum guantitatem debitorum ſuorun ; 
but if after the debtor becomes a bankrupt, he may pre- 
fer one (who paradventure hath leaſt need) and defeat 
and defraud many other poor men of their true debts, 
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it would be unequal and unconſcionable, and a great defect in 


dhe law, if after that he hath utterly diſcredited himſelf by be- 


coming a bankrupt, the law ſhould credit him to make diſtri- 
bution of his goods to whom he pleaſed, being a bankrupt 
man, and of no credit; but the law as hath been ſaid before, 
hath appointed certain commiſſioners of indifferency and cre- 
dit to make the diſtribution of his goods, to every one of his 
creditors, rate and rate alike, a portion, according to the quan- 
tity of their debts as the ſtatute ſpeaketh. Alſo the caſe is — 
ger, becauſe this giſt is an aſſignment of the bankrupt after the 
commiſſion awarded under the Great Seal, which commiſſion 
is matter of record, whereof every one may take conuſance. 

Laſtly and principally, the court relied upon other words in 
the act, ſcil. And that every direction, bargain and ſale, &c. 
done by the perſons ſo authoriſed as is aforef. in form aforel. 
ſhall be good and effectual in law, &c. againſt the ſaid offen- 
der, &c and againſt all other perſons claiming by, from, or 
under ſuch offender by any act had, made, or done, after any 
ſuch perſon ſhall! become bankrupt. &c. So that in as much as 
this aſſignment and delivery of the ſaid goods was after the ſaid 
Cook became bankrupt, notwithſtanding that, the commiſ- 
ſioners may well fell them. And the court reſolved, that the 
proviſo concerning gifts and grants bona fide makes no gift or 
grant good which the bankrupt makes after he becomes bank- 
rupt, but excludes them out of the penalty inflicted by the ſame 
proviſo. And divers exceptions were taken to the verdict by 
the defendant's counſel, 

1. That it was not found, that the ſaid ſale by the commiſ- 
ſioners of the faid goods was by deed inrolled, as they objected 
the words of the faid act require: but to that it was anſwered 
and reſolved by the court, that the words of the act concern- 
ing inrollment of the deed coming next after theſe words, 
goods and chattels, are, or otherwile to order the fame for true 
ſatisfaction and payment,” &c. and that every direction, order, 
&c. ſhall be good and effectual, fo this ſale without deed in- 
rolled is good enough. 

2. It was objected, that it was not found that the commiſ- 
ſioners had firſt ſeen the goods before their ſale, for the words 
of the act are, ſcil. to be ſearched, viewed, &c. To that it was 
anſwered and reſolved, that the faid words, or otherwife to 
order, &c. and that every direction, &c. refer it to the diſere- 
tion of the commiſſioners, and peradventure they cannot come 
to the ſight of them. 

3. That the commiſſioners ought to make ſeveral 
diltributions to the ſeveral creditors, and not to make 
a joint ſale or ailignment to ſeveral creditors; for if 
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he owed A. 20l. B. 20l. and C. Fl. a joint ſale or aſſignment 
to A. B. and C. is not according to the power given to the 
commiſſioners by the ſaid act; for the act limits them to make 
diſpoſition amongſt the creditors, &c. to every one a portion, 
rate and rate alike, according to the quantity of their debts ; 
but in this caſe, he who hath the leaſt debt ſhall have as great 
intereſt in the goods as he who hath the greateſt, and fo ſuch 
aſſignment in the ſaid cafe put of ſeveral debts is void, quod 
uit conceſſum per curiam. But to that it was anſwered and re- 
ſolved by the court, that in the cafe at the bar, it appears by 
the verdict, that the debt due to the plaintiffs was joint, ſor 
they found ut ſupra, that the ſaid John Cook was indebted to 
the plaintiffs in 2731. 12d. which ſhall be intended a joint. 
debt, and ſo the ſale good in the caſe at the bar. 

4. That foraſmuch as the words of the act are, to (a) every 
of the ſaid creditors a portion, rate and rate alike, diſtribution 
ought to be made to all the creditors: but here it appears that 
the ſaid Tibnam was a creditor, and 641. due to him, and yet 
nothing is alloted or aſſigned to him, fo the fale is void. To 
that it was anſwered and reſolved by the court, that in this caſe 
the factor of the ſaid Tibnam, in ea parte, refuſed to come in 
as a creditor, but claimed all the goods; and this act gives be- 
nefit to thoſe who will enquire and come in as (b) creditors, 
and not to thoſe who either out of obſtinacy refuſe, or through 
careleſſneſs neglect to come before the commiſſioners and pray 
the benefit of the ſaid ſtatute; for (c) vigilantibus & non dormi- 
entibus jura ſubvueniunt, for otherwiſe a debt might be conceal. 
ed, or a creditor might abſent himſelf, and ſo avoid all the pro- 
ceedings of the commiſſioners by force of the ſaid act. And 
every creditor may take notice of the commiſhon, being mat- 
ter (d) of record as is aforeſ. and fo no inconvenience can hap- 
pen to any creditor who will be vigilant; but great inconveni- 
ence will follow, and the whole effect of the act be overthrown, 
if other conſtruction ſhall be made. 


[See 2 Black. Com. 285. 471. 3 Black. Com. 428. 4 Black. 
Com. 156. 431- 436. Ld. Hard. Rep. 262. See the table to 1, 
Burro. Tit. Bankrupt. See the tab. to 2 Burro. Tit. Bankrupt, 
See tab. to 3 Burro. Tit. Bankrupt. See tab. to Strange. Tit. 
Bankrupt. See Tab. to 1. and 2. Ld. Raym. Tit. Bankrupt. 
See Tab. to 1. 2. & 3. Wilſon, Tit. Bankrupt, See Tab. to 
Comyns, T it. Bankr upt. 5 
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BET TISWORT EH 's 
Paſch. 2 2 Elix. Rot. 738. 


Caſe. 


In the Common Pleas. 


\HOMAS BETTISWORTH was ſummoned to an- 
ſwer to John Hayward, of a plea wherefore he took 

the cattle of the ſaid John, and them unjuſtly detained againſt 
gages and pledges, &c. and whereupon the ſaid John, by 
John Comber his attorney, complains, that the aforeſaid Tho- 
mas, on the 28th day of October, in the 19th year of the 
reign of the lady now Queen at Ipping, in a certain place 
called Raynolds, took the cattle, that is to ſay, two cows of 
the ſaid John, and them unjuſtly detained againſt gages and 
pledges, until, &c. And whereupon he faith, that he is in- 
jured, and hath damage to the value of 101. and thereof he 
bringeth ſuit, &c. And the aforeſaid Thomas, by John 
Trot his attorney, comes and defends the force and injury 
when, &c. and well avows the taking of the cattle aforeſaid, 
in the aforeſaid place in which, &c. and juſtly, &c. becauſe 
he faith, that the ſaid place in which it is ſuppoſed, the taking 
of the cattle aforeſaid to be done, contains in itſelf one 
acre and an half of land with the appurtenances, in Ipping 
aforeſaid, and that long before the aforeſaid time when, 
&c. one John Bettiſworth was ſeiſed of and in one meſſuage, 
and a garden, twelve acres of Jand, and one acre of wood, 
with the appurtenances, in Ipping aforeſaid, whereof the 
aforeſaid place in which, &c. is, and at the aforeſaid time 
when, &c. and alſo from time whereof the memory of man 
is not to the contrary, was parcel in his demeſne as of fee; 
and being ſo ſeiſed thereof, the ſaid John long before the 
aforeſaid time when, &c. that is to ſay, on the 20th day of 
March, in the 11th year of the reign of the lady the now Q. 
at Ipping aforeſ. by his certain indenture made between the 
aforeſ. John Bettiſworth of the one part, and the aforeſ. John 
Hayward, by the name of John Hayward, of the ſame pariſh 


Eiſcx, ſſ. 


Avowry, 


and county, huſbandman, of the other part, demiſe}, 


granted, and to farm let, to the aſoreſaid John Hayward, 
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the tenements aforeſaid with the appurtenances, whereof, &c. 
to have and to hold, the ſaid tenements with the apputte. 
nances, to the ſaid John Hayward and his aſſigns, from the 
feaſt of the Annunciation of the Bleſſed Mary the Virgin, 
then next foilowing, until the end and term of 21 years then 
next following, and fully to be complete and ended ; yielding 
and paying, therefore yearly during the ſaid term, to the a. 
foreſaid John Bettiſworth and his aſſigns, twelve pence, at the 
feaſt of St. Michael the Archangel, or within ten days next 
after the ſame feaſt, By virtue of which demiſe, the ſaid 
John Hayward, into the tenements aforeſaid with the appur- 
tenances entered and was thereof poſſeſſed, the reverſion 
thereof tv the faid John Bettiſworth, and his heirs expectant; 
and the ſaid John Hayward being ſo poſſeſſed of the tene- 
ments aforeſaid with the appurtenances whereof, &c. and 
the aforeſaid John Bettiſworth of the reverſion thereof and 
of the rent aforeſaid being ſeiſed in his demeſne as of ſee, 
the ſaid John Bettiſworth, before the ſaid time when, &c. 
that is to ſay, on the 3d day of January, in the ;gth year 
of the reign of the ſaid lady the now Queen, at Ipping 
aforeſaid, died, of ſuch his eſtate of the reverſion and 
rent aforeſaid, with the appurtenances whereof, &c. ſeiſed, 
without iſſue of his body begotten ; after whoſe death, the 
ſaid reverſion of the tenements aforeſaid with the appu:- 
tenances whereof, &c. deſcended to the ſaid Tho. Bettiſworth, 
as brother and heir of the ſaid John Bettiſworth ; by which the 
ſaid Thomas was ſeiſed of the aſoreſ reverſion, of the tenem. 
aforeſaid with the appurt. whereof, &c. and of the rent aforeſ. 
in his demeſne as of fce. And becauſe twelve pence of the 
rent aforefaid, for one whole year after the death of the aforeſ. 
John Bettiſworth, ended at the feaſt of St. Michael the Arch- 
angel, in the 19th year of the reign of the ſaid lady the now 
Queen, to the ſaid Thomas at the aforeſaid time when, &e. 
was behind and not paid, the faid Thomas doth well avow 
the taking of the cattle aforeſaid, in the aforeſaid place in 
which, &c. as in parcel of the tenements aforeſ. with their ap- 
purtenances, to the aforeſaid John Hayward in form aforeſaid 
demiſed, and juſtly, &c. for the ſaid twelve pence of the 
rent aforeſaid to him the ſaid Thomas ſo being behind, &c. 
And the aforeſaid John Hayward faith, that the aforeſaid 
Thomas, for the reaſon before alledged, ought not to avow 
the taking the cattle aforeſaid in the place aforeſaid in which, 
&c. to be juſt; becauſe he faith, that well and true it is, 
that the aforeſaid John Bettiſworth, was ſeiſed of the tene - 
ments aforeſaid, with the appurtenances, whereof, &c. 
in his demeſne as of fee, and being ſo ſeiſed thereof, de- 
miſed to the ſaid John Hayward, the tenements — 
Wit 
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with the appurtenances whereof, &c. to have and to hold to 
the faid John Hayward, for the aforeſaid term of the aforeſaid 
21 years, as the aforeſaid Thomas hath above alledged ; but 
the faid John Hayward faith, that the aſqreſaid John Bettiſ- 
worth being ſeized of the reverſion of the tenements aforeſaid 
with the appurtenences, whereof, &c. in his demeſne as of 
{ce, in form aforeſaid, before the aforeſaid time when, &c. en- 
tered into the tenements aforeſaid with the appurtenances 
whereof, &c. upon the poſſeſſion of him the ſaid John Hay- 
ward thereof, and him the ſaid John from his poſſeſſion did 
expel, and amove, and immediately after enfeoffed one William 
Bettiſworth of the ſaid tenements with the appurtenances, 
whereof, &c. to have and to hold the ſaid tenements with the 
appurtenances, whereof, &c. to the faid William and his heirs 
and aſſigns for ever; by virtue of which feoffment, the afore- 
ſaid William was ſeiſed of the ſame tenements with the ap- 
purtenances, whereof, &c. in his demeſne as of fee, upon the 
which poſſeſſion of the ſaid William Bettiſworth thereof the 
faid John Hayward, afterwards, and before the aforeſaid time 
when, &c. claiming his term aforeſaid, of and in the tene- 
ments aforeſaid with the appurtenances, whereof, &c. re- 
entered into the ſaid tenements with the appurtenances, 
whereof, &c. and was thereof poſſeſſed ; and being fo poſſeſſed 
thereof, the ſaid John Hayward, before the aſoreſ. time when, 
&c, put the cattle aforeſaid, into the aſoreſ. place in which, &c. 
to eat the graſs in the ſame then growing ; which cattle were 
in the ſaid place in which, &c. eating the graſs in the ſame 
then growing, until the aforeſaid T homas, on the day and year 
in the declaration aforeſaid above ſpecited, at Ipping afore- 


laid, in the aforeſaid place called Raynolds, took the cattle of. 


him the ſaid John Hayward, and them unjuſtly detained 


againſt gages and pledges, until, &c. as he above againſt him 


complaineth : without this, that the aforeſaid John Bettiſ- 
worth, died ſeiſed of the reverſion of the tenements aforcſaid 
with the appurtenances, whereof, &c. and of the rent afore- 
faid, as the aforeſaid Thomas above hath alledged; and this 
he is ready to verifie, wherefore inaſmuch as the aforeſaid 
Thomas, the taking of the cattle aforeſaid, in the atoreſaid 
place in which, &c. above acknowledgeth, the ſaid John 
Hayward prays judgment, and his damages by the occaſion of 


the taking, and unjuſtly detaining of the ſaid cattle, to be 


adjudged unto him, &c. And the aforefaid Thomas as 
before ſaith, that the aforeſaid John Bettiſworth died ſeiſed 
of the reverſion of the tenements aforeſaid with the 
appurtennaces whereof, &c. and of the rent aforeſaid, as 
he hath above alledged ; and of this he puts himſelf upon the 
country, and the ſaid John Hayward likewiſe ; therefore 
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it is commanded to the Sheriff, that he cauſe to come here, 
from the day of Eaſter, in five weeks, 12 &c. by whom &c, 
and who, neither, &c. to recognize, &c. becauſe as well, &c. 
At which day here came the parties, &c. and the Sheriff ſent 
not the writ: therefore as before, it is commanded to the 
Sheriff, that he cauſe to come here 12, &c. in the morrow of 
the Holy Trinity, to recognize, &c. At which day here 
cometh the parties, &c. and the Sheriff ſent not the writ, 
therefore it is commanded the Sheriff as at firſt, that he cauſe 
to be here on the morrow of St. Martin, 12 &c. to recognize 
in the form aforeſaid, &c. At which day came the parties, and 
the Sheriff ſent not the writ : therefore as at firſt, it is com. 
manded the Sheriff, that he cauſe to come here 12 &c. in $ 
days of St. Hilary, &c. to recognize, &c. in the form aſore- 
faid, &c. At which day the parties come, &c. and the Sheriff 
ſent not the writ, &c. therefore as at firſt, it is commanded to 
the Sheriff, that he cauſe to come here from Eaſter-day in 15 
days, 12&c. to recognize in form aforeſaid, &c. At which day 
here come the parties, &c. and the Sheriff ſent not the writ, &c. 
Therefore as at firſt, it is commanded the Sheriff that he cauſe 
to come here in the morrow of the Holy 'Trinity, 12 &c. to 
recognize in form aforeſaid, &c. At which day the parties come 
here, &c. and the Sheriff ſent not the writ, &c. therefore as 
at firſt, it is commanded to the Sheriff, that he cauſe to come 
here in the morrow of St. Martin, 12 &c. to recognize in form 
aforeſaid, &c. At which day the parties come here, &c. and 
the Sheriff ſent not the writ : therefore as at firſt, it is com- 
manded the Sheriff, that he cauſe to come here in 8 Days of 
St. Hilary, 12 &c. to recognize in form aforeſaid, &c. before 
which day the plea aforeſaid was adjourned, by the writ of the 
lady the | En, of Common Adjournment from Weſtminſter 
in the county of Middleſex, to the Caſtle of Hertford in the 
county of Hertford, at which ſaid day of the morrow of St. 
Martin, here, to wit, at the Caſtle aforeſaid, came the partics 
aforeſaid, and the Sheriff ſent not the writ, Therefore as 
at firſt, it is commanded to the Sheriff, &c. as before, and the 
Sheriff ſent not the writ, (and ſo ſeveral Yenire Factas' were 
awarded to the Sheriff, from term to term, to return jurors at 
a day, every of the ſaid terms, as at firſt. And the parties come 
at the ſaid days, and the Sheriff ſent not the writ; as in 
the rolls upon record appeareth) and proceſs was continued 
between the parties aforefaid, of the plea aforeſaid, by jurors 
put in reſpite, until this day, that is to ſay, in 8 Days in St. 
Michael, in the 3iſt year of the reign of the lady the now 
Qucen. Unleſs the Juſlices of the lady the Queen aſſigned 
to take the aſſizes in the county aforeſaid by the form of 
the ſtatute, &c. upon Wedneſday the 27th of June at Eall 
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Ringſtead in the county aforeſaid firſt ſhould come. And now 
here at this day, as well the aforeſaid John Hayward, as the 
aforeſaid Thomas Bettiſworth come by their attornies afore- 
aid: and the aforeſaid Juſtices of aſſize, before whom, &c. 
{ent here their record in theſe words: afterwards at the day 
and place within contained, before Robert Clarke one of the 
Barons of the lady the Queen, of her Exchequer, and John 
Puckering one of the Serjeants at Law of the Queen, Juſtices 
of the ſaid lady the Queen, aſſigned to take aſſizes in the 
county of Eſſex, by the form of the ſtatute, &c. come as well 
the within named John Hayward, by William Siday his at- 
torney, as the within written J homas Bettiſworth by John 
Lyons his attorney, and the jurors of the jury whereof within 
mention is made, being called, ſome of them, that is to ſay, 
Edward Pickham, William Ayles, Thomas Pertley, William 
Grevet, Edmond Gray, John Lock, John Capron, and John 
Andrew _—_ and were ſworn jurors in the ſaid jury: 
and becauſe the reſt of that jury did not appear, therefore 
others of the ſtanders-by choſen bo the Sheriff at the requeſt 
of the aforeſaid Thomas Bettiſworth, and by the command of 
the Juſtices aforeſaid, were of new put to them, whoſe names 
to the pannel within written, are filed according to the form 
of the ſtatute in ſuch caſe lately made and provided: the names 
of which jurors ſo put to, that is to ſay John Pitte, Thomas 
Bayley, William Leefe, and Thomas Aylewyn come; and to 
ſay the truth of the matter within contained, together with 
the jurors firſt impannelled and ſworn to ſay, choſen, tried, 
and ſworn, fay upon their oath, that one John Dettiſworth was 
ſeiſed in his demeſne as of fee, of and in the within written 
meſſuage, with the garden, twelve acres of land, and one acre 
of woodland, with the appurtenances, in Ipping within writ- 
ten, whereof the within written place in which, &c. is and at 
the within written time when, &c. as alſo from time whereof 
the memory of man is not to the contrary, was parcel : and 
further the jurors ſay upon their oath aforeſaid, that the afore- 
faid place in which, &c. doth contain, and at the aforeſaid 
time when, &c. did contain in itſelf; one acre and half an acre 
of land, and called by the name of Raynolds, and is, and at 
the aforeſaid time when, &c. as alſo from time whereof the 
memory of man is not to the contrary, was a ſeveral cloſe by 
itſelf ſeparately ineloſed; and further the jurors ſay upon their 
oath, that the aforeſaid John Bettiſworth ſo thereof (as before 
is ſaid) being ſeiſed: afterwards, that is to ſay, on the 20th 
day of March, in the 11th year of the reign of the lady 
the now Queen, at Ipping aforeſaid, by his indenture within 
written, made between the aforeſaid John Bettiſworth of the 
one part, and the aforeſaid John Hayward of the other, 


part, 
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part, demiſed, granted, and to farm let to the aforeſaid John 
Hayward, the tenements aforeſaid with the appurtenance; 
whereof, &c. to have and to hold the ſaid tenements with the 
appurtenances whereof, &c. to the aforeſaid John Hayward 
and his aſſigns, from the feaſt of the blefſed Mary the Virgir 
then next following, unto the end and term of 21 years then 
next following, &c. fully to be complete and ended; yield. 
ing and paying therefore yearly, to the aforeſaid John Beuil. 
worth and his aſſigns 12 d. at the feaſt of St. Michael the 
Archangel, or within 10 days next after the ſaid feaſt, By 
virtue of which demiſe, the ſaid John Hayward into the tene. 
ments aforeſaid with the appurtenances whereof, &c. entered, 
and was thereof poſſeſſed, the reverſion thereof to the afore. 
ſaid John Bettiſworth and his heirs expectant: and he the ſaid 
John Hayward being ſo poſſeſſed of the tenements aforeſaid 
with the appurtenances whereof, &c. and the aforeſaid John Bet. 
tiſworth being ſeiſed of the reverſion thereof, and of the rent 
aforeſaid in his demeſne as of fee: the ſaid John Bettiſworth 
into the aforeſaid cloſe, in which, &c. called Raynolds, in the 
poſſeſſion of the ſaid John Hayward, entered, and there im- 
mediately after, ſealed and delivered as his deed, a certain 
deed, containing a feoffment of the tenements aforeſaid, with 
the appurtenances whereof, &c. to one William Bettiſworth 
his heirs and aſſigns for ever; and further, the ſaid jurors fay, 
upon their oath aforeſaid, that immediately after the ſealing 
and delivery of the deed of feoffment aforeſaid, poſſeſſion and 
ſeiſin upon that deed of feoffment was given and delivered, by 
the aforeſaid John Bettiſworth, to the aforeſaid William Bet- 
tiſworth, in and upon the aforeſaid cloſe called Raynolds, in 
which, &c. neither the aforeſaid John Hayward, nor any other 
for him, at the ſaid time of the giving and delivery of the aid 
poſſeſſion or ſeiſin, being in the faid cloſe : by virtue whereof, 
the ſaid William Bettiſworth, into the tenements aforeſaid 
with the appurtenances, whereof, &c. entered, and therect 
was ſeiſed, as the law requireth. And the ſaid jurors further 
fay upon their oath aforeſaid, that the aforeſaid John Hay- 
ward, at the time of the giving and delivery of the poſſeſſion 
and ſeiſin aforeſaid, was in the meſſtiage and the reſidue ot 
the tenements aforeſaid, with the appurtenances, by virtue 
ot the leaſe aforeſaid to him thereof made; and that after- 
wards and before the faid time when, &c. the aforeſaid 
John Hayward into the aforeſaid cloſe called Raynolds, with 
the appurtenances in which, &c. re-entered, claiming the 
ſame cloſe by virtue of the Jeaſe aforeſaid, to him in form 
aforeſaid made; and further, the ſaid jurors ſay, upon 
their oath aforeſaid, that afterwards, and before the ſaid 
time 
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ime when, &c. that is to ſay, on the 3d day of January, in 
the 19th year of the reign of the ſaid lady the now 2 
the aid John Bettiſworth, at Ipping aforeſaid died without 
Tye of his body begotten ; and that the aforeſaid Thomas 
Bettiſworth, is his brother and next heir. But whether upon 
the whole matter aforeſaid, in ſorm aforeſaid found the 

ſeſſion and ſeiſin in manner and form aforeſaid, given and 
telivered, of and in the aforeſaid cloſe called Raynolds, in 
which, &c. be, or in law ought to be adjudged a good and 
lawful poſſeſhon and ſeiſin of the aforeſaid cloſe called Ray- 
nolds, in which, &c. the jurors are utterly ignorant, and 
thereof they pray the advice of the Juſtices here of the ſaid 
dy the Queen, and if upon the whole matter aforeſaid, in 
form aforeſaid found, it ſhall ſeem to the ſaid Juſtices of the 
id lady the Queen, that the aforeſaid poſſeſſion and ſeiſin, 
in manner and form aforeſaid given and deliyered, of and in 
the aforeſaid cloſe called Raynolds, be, or in law ought to be 
adjudged, a good and lawful poſſeſſion and ſeiſin, of the afore- 
ſd cloſe called Raynolds, in which, &c. with the appur- 
tenances, &c. then the jurors aforeſaid, ſay upon their oath 
aforeſaid, that the ſaid John Bettiſworth, did not die ſeiſed of 
the reverſion of all the tenements within written, with their 
appurtenances whereof, &c. nor of the rents within written 
filed, as the ſaid John Hayward within for himſelf alledgeth. 
And then they aſſeſs the damages of the ſaid John Hayward, 
for the occaſion within written, above his coſts and charges by 
him the ſaid John Hayward, about his ſuit in this part, ex- 
pended to four pence, and for his coſts and charges to two 


pence. But if upon the whole matter aforeſaid, in form afore- 


faid found, it ſhall ſeem to the faid Juſtices of the ſaid lady 
the Queen, that the aforeſaid poſſeſſion and ſeiſin, in manner 
and form aforeſaid given and delivered, of and in the aforeſaid 
cloſe called Raynolds, in which, &c. be not, nor in law ought 
to be adjudged a good and lawful poſſeſſion and ſeiſin of the 
aforeſaid cloſe called Raynolds, in which, &c. then the jurors 
lay, upon their oath aforeſaid, that the aforeſaid John Bettiſ- 
worth died of the reverſion of the tenements aforeſaid with the 
appurtenances, whereof, &c. and of the rents aforeſaid ſeiſed, 
as the ſaid Thomas Bettiſworth, within for him hath alledged. 
And then they aſſeſs damages of the ſaid Thomas Bettiſworth, 
for the occaſion within written, above his coſts and charges 
mentioned about his ſuit in this part expended to four pence, 
and ſor his coſts and charges at two pence. And becauſe the Juſ- 
tices here will adviſe themſelves of and upon the premiſes before 
they give their judgment thereof, day is given to the parties 


aforeſaid, 
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aforeſaid, here until in 8 days of St. Hilary, to hear the; 
judgment thereof, becauſe the fame Juſtices here thereof are 
not yet, &c. At which day here cometh as well the aforef 
John Hayward, as the aforeſaid Thomas Bettiſworth, by thei; 
atto:nies aſoreſaid; and becauſe the Juſtices here will turther 
adviſe themſclves of and upon the premiſes before they gie 
their judgment thereof, further day is given to the parties a. 
foreſaid, here until from the day of Eaſter in 15 days, to hear 
their judgment thereof, becauſe the Juſtices here thereof are 
not yet, &c. At which day, here comes as well the aforeſ. 
John Hayward, as the ſaid Thomas Bettiſworth, by their at. 
tornies aforeſaid ; and becauſe the Juſtices here, will further 
adviſe themſelves of and upon the premiſes before they give 
their judgment thereof, day further is given to the partics a- 
foreſaid here, until the morrow of the Holy Trinity, to hear 
their judgment thereof, becauſe the Juſtices here thereof are 
not yet, &c. At which * here cometh as well the aforeſ, 
John Hayward, as the aforeſaid Thomas Bettiſworth, by their 
attornies aforeſaid ;z and becauſe the Juſtices here will further 
adviſe themſelves of and upon the premiſes, before they give 
their judgment thereof, ſurther day is given to the parties a- 
foreſaid, here until in 8 days of St. Michael, to hear their 
judgment thereof, becauſe the ſame Juſtices here thereof are 
not yet, &c. At which day here cometh as well the ſaid John 
Hayward, as the aforeſaid 'T homas Bettiſworth, by their at- 
tornies aforeſaid z and becauſe the Juſtices here will further 
adviſe themſelves of and upon the premiſes, before they give 
their judgment thereof, day further is given to the parties a- 
foreſaid, here until in 8 days of St. Hilary, to hear their 
judgment thercof, becauſe the ſame Juſtices here thereof are 
not yet, &c. At which day here cometh as well the ſaid John 
Hayward, as the aforeſ. I homas Bettiſworth, by their attor- 
nies aforeſ. and becauſe the Juſtices here will further adviſe 
themſelves of and upon the premiſes before they give their 
judgment thereof, further day is given to the parties aforel, 
here until from the day of Eaſter in 15 days, to hear their 
judgment thereof, becauſe the ſame Juſtices here thereof ate 
not yet, &c. At which day here cometh as well the aforel. 
John Hayward, as the aforeſ. Thomas Bettiſworth, by their 
attornies aforeſ. and becauſe the Juſtices here will further ad- 
viſe themſelves of and upon the premiſes, before they give their 
judgment thereof, day further is given to the parties aforeſaid 
here until the morrow of the Holy Trinity, to hear their judg- 
ment theteof, becauſe the ſame Juſtices here thereof are not 
yet, &c. At which day here cameth as well the aforef. John, 
as the aforefaid Thomas, by their attornies aforeſaid, and 
upon this, the premiſes being ſeen, and by the PRION 
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fully underſtood, it is conſidered, that the aforeſaid John, 


take nothing by his writ aforeſaid, but be in mercy for his 
falſe clamour, &c. And the aforeſaid Thomas may go there- 
of without day, &c. And that he have a return of the cattle 
aforeſaid to be kept by him irreplegible for ever. And how, 
Kc. the Sheriff make it here appear in 8 days of St. Michael, 
c. It is alſo conſidered, that the aforeſaid Thomas recover 
zgainſt the ſaid John, his damages aforeſaid by the jurors in 
form aforeſaid aſſeſſed, as alſo 111. and gs. and 6d. to the 


{aid Thomas at his requeſt, for his coſts and charges aforeſaid, 


by the court here of increaſe adjudged which damages, in the 
whole do amount to 121, &c. 
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(% F. N. B. f. 2. 
c. Co. Lit. 4. a. 


11 Co. 55. 


(c) Co. Lit. 201. 


b. 202. a. 


(d) Cr. El. 422. 


Co. Lit, 48. b. 


Part Il. 


BETTISWORTH's Caſe. 
Paſch. 22 Eliz. Rot. 738. 


And adjudged in the Common Pleas, 
Trin. 33 Eliz. 


N a replevin between Hayward and Bettiſworth in the 
I Common Pleas, which began Paſch. 22 Eliz. Ret. 738, 
the caſe was ſuch : a leaſe for years was made of a houſe, of a 
cloſe called Reynolds, and of divers other lands in Dale, 
which cloſe called Reynolds was incloſed and ſevered by itſelf; 
and afterwards the leſſee being in the houſe, the leſſor entered 
into the cloſe and made a feoftment of the houſe and of all the 
land fo demiſed, and made livery in the ſaid cloſe, the leſſee 
continuing in the ſaid houſe, and not put out thereof, and 
afterwards the leſſee re-entered into the ſaid cloſe, and if this 
was a good feoffment and livery of ſeiſin of the ſaid cloſe, the 
leſſee nor any other for him being upon the cloſe, was the 
doubt. And it was adjudged that the (a) livery and ſeiſin was 
void, as well for the cloſe as for the houſe and the other lands 
ſo demiſed. For when a meſſuage with land is entirely de- 
miſed, the meſſuage is the principal, for that ſerves for the la- 
bitation of man, and in (/) a præcipe ſhall be firſt demanded as 
the more worthy before land ; and the demand for (c) rent ar- 
rear ſhall be at the houſe as the moſt principal and notorious 
thing, So that the meſſuage being more worthy, and the 
principal, and the land but as acceffary, without queſtion the 
poſſeſſion of the houſe is a good poſſeſſion of the land demiſed 
with it. | 

Secondly, the leſſee cannot be upon every parce! of the 
land for the preſervation and continuance of his poſſeſhon, 
for it may be that (4) divers parcels of the lands demiſed 
lie in ſeveral places, and diſtinct one from the other by 
ſeveral diſtances ; and therefore it is but reaſonable, that 
his continuance, not only in the houſe, but alſo upon 
any other part of the land demiſed, ſhall be a good 

poſſeſlion 
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poſſeſſion of the reſidue. And fo it was reſolved by the whole 
court. 

» Thirdly, Peradventure the leſſee durſt not for fear of force, 
&c. be upon the land to preſerve his poſſeſſion, but his houſe 
is his (a) caſtle, which he may by law ſafely keep, and there- 
fore the caſe of the houſe is the ſtronger. And this difference 
was taken; when a man lawſully departs with his poſſeſſion, 
and when a man Keeps his poſſeſſion againſt an unlawful and 
tortious entry. For when a man makes a feoffment of a (6) 
meſſuage cum pertinentits, he departs with nothing thereby but 
what is parcel of the houſe, ci the buildings, (c) curtilage, 
and garden; but in tlie caſe at bar, the keeping of the poſſeſ- 
ſion of the houſe or any part of the thing demiſed, againſt a 
tortious entry and expulſion by the leſſor, is not only a poſ 

ſeſſion of all that which might paſs by the name of the houſe 
or of ſuch parcel, (4) but of all lands, &c. which are demiſed 
by one entire demiſe in one and the ſame county for the rea- 
ſons and cauſes aforeſaid. And it is not material whether the 
thing whereof the livery was made be within the view or not ; 
but if the leilee for years in the ſame caſe make a leaſe for a 
(e) certain term of any parcel, and fo divides the poſſeſſion 
thereof from the reſidue, if of ſuch parcel ſo ſevered livery be 
made, the poſſeſſion in the reſidue by the firit leſſee is not 
any impediment to the livery of this parcel ; otherwiſe, it the 
leſſee makes a leaſe / at will of any parcel, for there his 
poſſeſſion of the refidue ſhall hinder the livery made in ſuch 

parcel, And with this judgment agreed all the other Judges 
and derjeants of Serjeants-inn in Fleet-ſtreet. 


[Livery of ſeiſin in deed, and in law how performed, ſee 
2 Blackſt, Com. 315 316. and ſee 1 Burto. 19%. 123-] 
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ſeparalibus tenuris 


Mich. 36 aud 37 Elizab. 
In the Common Pleas. 


W. HALL brought an ejectment againſt John 
Peart and James Peart, on a demile made by 
William Doddington of lands in the pariſh of Dynder in the 
county of Somerfet, 16 Marti, 24 Eliz. for ſeven years, from 
the feaſt of St. Michael then paſt ; and upon not guilty plead- 
ed, the jury gave a ſpeeial verdict to this effect: King Hen. 
8. was ſeiſed of the ſcite of the late hoſpital of St. John of 
Wells in the ſaid county of Somerſet, and of all the lands and 
tenements appertaining to the ſaid late hoſpital (whereof the 
tenements aforefaid, in which, &c. were parcel) and that the 
tenements aforeſaid, in which, &c. lay in the pariſh of Dyn- 
der, and are diſtant from the city of Wells, and from the 
fuburbs and liberty thereof by the ſpace of a league ; and af- 
terwards the ſaid King, by his letters patent bearing date 
26 Martii, 36 of his reign, under the great ſeal (ex certa ſci- 
entia & mero motu ſuis) & in conſideratione de 3ool. dedit & 
conceſſit Tohanni Ayliborth & Radulpho Duckinfield, omnia & 
ſingula illa meſſuagia, toſta, cottag ia, terrat, tenementa, edifi- 
cia, & gardina ſua quæcungue cum pertinentiis tunc vel nuper in 

for occupationibus Thomæ Gibbes, Johannis 
Brown (and divers others by ſpecial names) ſcituat”, jacenb, 
ſeu exiſtenꝰ in civitate Wells in ditto com Somerſet, ac in ſuburbus 
ejuſdem civitatis & extra eand* civitatem infra poder eo 
& hlibertat' ejuſdem civitatis ditto nuper prioratui ſtue hoſpi- 
tali dudum ſpectant & pertinent, que quidem meſſuagia, tofta, 
Sc. in dicta cvitate Wells ac ſuburbiis dicto nuper hoſpital: 
ſpectant tunc extendebantur ad clarum annuum valorem 40ʃ. 


31. 8d. habendum & tenenaum gnnia & ſingula permiſſa * 
ate 
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præſato Fo. 4. & Ra. D. & heredibus ſuis, ad opus & uſum 
predict F. A. & havredum ſuorum. And the jury further 
found, that at the time of the particular made by the Au- 
ditor of the ſaid late King, upon which the ſaid grant was 
made, and at the time of the grant aforeſaid, the faid 
John Brown was tenant of the tenements aforeſaid, in 
which, &c. for the yearly rent of 6s. 8d. which John Brown 
was named in the ſaid particular, and that he paid the ſaid 
tent. And the jury found that the ſaid John Brown, at the 


time of the faid particular and grant, was farmer of the 


tenements in which, &c. and had not any other lands parcel 
of the ſaid late hoſpital in Wells, but only the tenements in 
which, &c. and that the ſaid rent of 6s. 8 d. was parcel of 
the value of the ſaid 401. 3s. 8d. mentioned in the ſaid par- 
ticular, and in the ſaid letters patent. And that the ſaid 
John Ayleworth died, and that Aſhton Ayleworth his ſon 
and heir demiſed the tenements aforeſaid to the defendants 
for their lives. And that the Queen that now is, 5 Jul. 30 
of her reign, granted to Edw. Borough the reſidue of the 
tenements appertaining to the ſaid late hoſpital not granted to 
Jo. A. and Ra. D. who by deed enrolled ſold them to the 
{xd William Doddington, who leaſed them to the plaintiff, 
prout, c. upon whom the defendants entered. 
their entry was lawful or not was the queſtion, And in this 


caſe two points were moved: 


1. Whether this grant of the King was good by the com- 
mon law or not? 

2. If it was void by the common law, whether the ſtatute 
of (a) 34 H. 8. cap. 21. hath made it good ? 
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And if 


(a) Raſtel Pa- 
tents 12 Cr. 
Jac. 50, 5r. 
Godb. 416. 442, 
Moor 45. 42 1. 
Poph. 60. 34. & 


And as to the firſt point, it was reſolved by Popham Chief 354.8. c. 27. 


Juſtice, Clench, Gawdy, and Fenner, Juſtices, that the 
grant was void by the common law, as this caſe is, as well in 
the caſe of a common perſon as in the caſe of the King. For 
as to that, the point is but thus, the King or a common 
perſon grants omnia illa meſſuagia in tenura Fohannis Brown, 
ſcituat in Well”, nuper prioratui de WW. ſpectant', and in (6) 
truth the lands lie in D. in this caſe, becauſe the grant is 
general, and is reſtrained to a certain town, the patentee or 
grantee-ſhall not have any lands out of the town to which the 
generality of the grant .doth, refer. And this caſe is the 
ſtronger by reaſon of this pronoun (c) (ia) for omnig 
illa meſſuagia, &c. makes ſuch a neceſſary reference as 
well to the town as to the tenure of John Brown, that 
if one or the other fail, the general grant is void; for 
(ala) is not ſatisfied till the ſentence is ended, and (idia) 
governs all the ſentence till the full ;ſtop. Wherefgre 
it was unanimouſly 7 by the whole Court, (4) _ 
2 this 
(e) 4 Co. 35. a Poph. 60. Cr. Jac. 48. Moor 755. 3 Keb. 413, 414. Hard. 225. 
8 Rol. Rep. 118. Godb. 423 (4) 2 Rol. Rep. 275. Poph. 60. 


2 Rol. Rep. 273. 
274.35, 356, 
359. Dyer 87. 
pl. 101. 129. pl. 
6 . 331. pl. 22. 
6 Cr. Car. 473. 
548. 2 Rol. 54, 


$5 Moor 45. 
81. Cr. El. 299, 
368. Cr, ac. 223 
34. 48. 680, 

t Anderſon 148, 
3 Leon: 162, 2354 
1Leon,21. 3 Co. 
10. a. Carter 144. 
Plowd. 191. d. 
10 Co. 113. a. 


8, 87, pl. 101. 
129. pl. 65. 

2 Bald 158. 
God bolt 416. 
Hob. 171. 
Goldſb. 23, 24. 
10 Co. 113. 4. 


(a) Dyer 129. 
I, 6 


5 

Godb. 422. pl. 
491. 2 Rel Rep. 
360. 3Leon. 162. 
1 Anderſon 148. 
Goldib, 23, 24+ 


(3) 3 Co. 10. 2. 
Moor 45. Dyes 
30. pl. ©, 7, 8. 


(e) 2 Rol. Rep. 


360. 3 Keb. 414. 


2 Sid. 36. 8 Co. 


98. a. 

(4) 1 Rol. 872. 
Cr. El. 302, 

2 Rol. Rep. 33. 
Poph. 114, 115- 
"Owen 112, 111. 
Moor 406. Dall. 
28. 1 Rol. Rep. 
408. 


Part II. 
this grant was void by the common law. But the greater 
doubt was conceived upon the ſecond point; for the 
ſaid act of 34 H. 8. makes all letters patent, which ſhall 
be made within ſeven years after, good, notwithſtanding 
the miſ-naming of any town wherein the honours, ma- 
nors, &c. granted do lie. And it was faid, that here the 
town was miſ-named, for the tenements lay in D. and 
are ſuppoſed by the patent to lie in W. and ſo the town 
is miſtaken. And to this purpoſe the book in 3 Mar. Dyer 
129 b. was cited, (a) Heydon's caſe, where it is conceived 
that the miſpriſion of the town and of the name of the tenant 
alſo are remedied by the faid act. And in this caſe at the 
bar it appears that the tencments in the tenure of J. B. were 
contained within the particular, and were parcel of the value 
mentioned in the letters patent, which John Ayleworth 
and Ra. D. purchaſed of the King. And by the letters 
patent all lands in the tenure of J. B. &c. are granted, as 
appears before. And ſo it appears as it was objected, that 
it was the King's intent to paſs them, and the King was 
not deceived in his grant, for they were parcel of the value 
which the patentees purchaſed, and the King hath accepted a 
conſideration of money from the patentees for the ſame. 

But it was reſolved by the whole court, that notwithſtand- 
ing theſe lands were in the tenure of J. B. for the Rent of 
6s. 8d. and were pur? of the value mentioned in the 
letters patent; and if this miſpriſion of the town be not 
remedied by the ſame act, the patentees ſnould loſe ſo much 
of their value as was in the tenure of J. B. and the ſaid grant 
of all the lands in the tenure of J. B ſhould by the miſpriſion 
of the town only be utterly void ; yet the ſaid grant was not 
remedied by the ſaid act. And a difference was taken 
between a general grant as our caſe 1s, and a grant which 
comprehends (J) convenient certainty: for ſuch general 
grants are not remedied by the ſaid ſtatute, nor by any other 
act of confirmation of letters patent, but ſuch grants only 
which comprehend convenient certainty, and that for two 
reaſons : | 

1. Becauſe (c) generale nihil certum implicat; for if 2 
common perſon be (4) bound to deviſe or grant all his 
lands in the tenure of J. B. in W. the obligor may fay, 
that he hath not any lands there, for generale nihil port: 
and with that agreeth the book in 21 E. 4. if a man be 
bound to be nonſuit in all actions which he hath againſt 
one in the Common Pleas, he may ſay, he had no action 
there: otherwiſe if the condition be particular, /c:l. that he 
ſhall be nonſuit in a formedin, &c. So that it * 

[ 
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that general. words do not imply any certainty, nor ſhall con- 
clude any perſan to fay that he had nothing there. And the 
difference between general grants and particular, appears in 
Plow. Comm. in (a) Worteſley's caſe 191. („) 20 Aſſ. 8. g (a) Cr. Car. 
H. 6. fol. 11, 12. (c) 2 Edw. 4. 27. Then for as much as e |. 
the eſſence of this general grant in the caſe at bar depends —_ i — 
upon the town, if the town be miſtaken nothing is granted. 6g. a 
And in this caſe it cannot be ſaid that the town in which the gde. 
tenements lie, as the ſtatute ſpeaketh, is miſnamed ; for no Rr. Reese 46. 
tenements are granted or mentioned to be granted by theſe Br. Grant gz. 
letters patent, becauſe the general grant being entire was 
referred to a falſity, it cannot be conſtrued to extend to any 
lands or tenements, and therefore it cannot be ſaid, that the 2 
town in which the lands lay, &c. is miſnamed. 
Sccondly, Great inconvenience will follow, if ſuch general 
grants ſhall be remedied by the ſaid act; for ſuppoſe, that 
the King being ſeized of 1000 acres of land of the yearly 
value of 100 per ann, in D. in the county of N. parcel of the 
ſſeſſions of the late priory of N. and one will deſire the 
ing to grant to him all his lands in F. in the county of 8. 
appertaining to the ſaid priory, and in truth the King hath 
nothing in F. and becauſe none of his officers can find any 
lands there appertaining to the King, he was the more eaſily 
induced to make the grant. But in ſuch caſe, if by ſuch 
conſtruction all the land which the King hath in D. in the 
county of N, ſhall paſs, it would be inconvenient. For as it | 
is ſaid, (d) dolus verſatur in generalibus ; and the King and /q) , co, gr. a. 
all his officers would be by ſuch conſtruction utterly deceived. 1 Rol. Rep. 157. 
And therefore when the general words of the patent do not — 286. 
comprehend content, number, nature, quality, certain name, 2 5 
nor any convenient certainty of the land, but the town is the 
principal thing which reſtrains the generality of the grant, 
and reduces it to a certainty, it would be dangerous to 
extend the ſame out the town compriſed in the grant 
by any conſtruction upon the ſaid ſtatute. But it is other- 
wiſe when the grant doth comprehend any convenient 
e) certainty, as of a manor, farm, land known by a 
certain name, or containing ſo many acres, &c. ſo as 
there may appear in the letters patent ſome convenient 
certainty of the thing which the King intended to paſs, 
for there the ſaid act doth remedy it, and the King can- 
not in ſuch caſe be deceived. Aud as to the (/) particular, %) Hob. 141. 
the Judges in this cafe did not give any regard to it, for in 
0 Ff 3 this 


(e) Cr. Jac. 34. 


(-) Dyer 337. 
pl. 22. Hob. 111. 


Note. 
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this caſe they ought to ground their judgment upon the letters 
patent, and not upon the particular, for the particular is prina 
intentio Regis, and the letters patent are tima inientio Regis, 
And to this purpoſe the book in 16 Eliz Dyer 331 b. was 
cited, where the Judges took no regard to the (4) particular, 
But note, the principal cafe there is not to be likened to the 
caſe at bar; for there the words of the letters patent are ſatis. 
fied, but not in this caſe, and therefore the greater doubt waz 
conceived upon it; but the ſaid caſe of 16 Eliz. was agreed to 
be good law by the whole court. And afterwards judgment 
was given for the plaintiff. | 

Note reader, it is the moſt ſure way for the patentee to ex- 
preſs in the King's grant before the general words as much az 
bo can in certain, Vide 38 H. 6. 38. b. a difference between 
a ſpecial confirmation by parliament and a general one. And 
the Attorney General and others were of counſel with the 
plaintiff, and Gadfrey and others with the defendants, 


Touching grants by the King, ſee Black. Com. 346 347% 
, and the references at the bottom of thoſe pages. 7 


Sir ROWL”. HEYWARD's Cafe, 
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Paſch. 37 Elix. 


In the Court of Wards. 


IR Rowland (a) Heyward Knight, ſeiſed in fee of the 

manors of Doddington, alias Ditton, Round Acton, and 
Wenlock in the county of Salop, and of divers other-lands and 
tenements, whereof part was in demeſne, part in leaſe for years 
with rents reſerved, and part in copyhold ; by indenture dated 
a die Sevtembris, anno 34 Reginæ Eliz, in conſideration of a certain 
ſum of —_— paid to him by Richard Warren, Edward Pilſ- 
worth, and William Cotton, demiſed, (5) granted, bargained 
and fold to the ſaid Warren, Pilſworth and Cotton, the ſaid 
manors, lands, tenements, and the reverſions and remainders 
of them, with all'rents reſerved upon any demiſe, to have and 
to hold to them and their aſſigns preſently after the deceaſe of 
the ſaid Sir Rowland Heyward, for the term of 17 years, yield- 
ing to the heirs of Sir Rowland a red roſe at the feaſt of St. John 
Baptiſt ; which indenture was acknowledged to be-enrolled, 
and afterwards the ſaid Sir Rowland by another indenture co- 
venanted with Thomas Fanfhaw and others to land ſeized of 
the premiſes to the uſe of himfelf and the heirs of his body; 
and no attornment was ever made to the ſaid Warren, Pilſ- 
worth or Cotton. And afterwards Sir Rowland died ſeiſed of 
the premiſes, his heir within age, and left a third part to deſcend 
to his heir: in the Court of Wards the queſtion was, whether 
Warren and the other leſſees ſhould have the demeſnes, and the 
rents of the copyholders by the demiſe, as an intereſt at the 
common law, and the rents of the leſſees for years by bar- 


2} 08 gain 


(a)zAnderf 202. 


pl 19. Poph. 95. 
5 Co. 40. a. 
Hob, 159 


(5) x Siderfin 26. 


(a) 4 Co. 74. a. 


Vaughan 46, 
1 Co. 104. b. 15 6. 
b. Lit. Sect. 55 1. 

68. Co. Lit. 151. 

309. a. b. 3 15. 
a. 316. a. 9. E. . 
39.2. 40. Aſſ. 19. 
Br. Attornment. 
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fc) Moor. 496. 
Cr. Car. 290. 
2 Brownl. 52. 
Heb. 159. Lit. 
Rep: 299. 


d) 2 Rol. 787. 
Hob. 159. 

1 Jones 206. 
Poph. 95. 2 An- 
deri. 203. 2 Inſt. 
671, 672. Poſtca 
37.b. 1 Brownl, 
242 Velver. 123, 
124. 1Mod,Rep. 
176. 8 Co. 93.b. 
94. 2. 

4 Co. 72. 

(e) Co. Lit. 49 a. 
2 Rol. Abr. 64. 
pl. 6. 


(f) 1R.3. cap. 1. 


Skinner. 72. 
Poph, 95. 
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gain and ſale by the ſtatute of 27 H. 8. without attornment; 
or whether any attornment by the common law was requiſite 
at all to this future intereſt, or whether the bargainees ſhould 
have (a) election to take it by the bargain and ſale in fato, or 
by the demiſe in tete, notwithſtanding their general entry; 
or whether the intereſt which paſſed as an intereſt at common 
law ſhould be prefered before the raiſing of an uſe. And 
after many arguments and great deliberation, it was reſolved 
by Popham and Anderſon Chief Juſtices, and the whole court 
of Wards: 

Firſt, if it ſhou!d paſs as a future intereſt at the common 
law, there ought to be attornment of the leſſees for years, 
and the attornment in this caſe ought to be in the (6) life of 
Sir Rowland which is before the intereſt commences. But if 
a man makes a leaſe of a manor to begin at a day to come, 
the tenants may attarn either before or after the day, fo as the 
attornment be in the life of the parties. And in the caſe at 
bar, becauſe there was not any attornment of the leſſees for 
years in the life of Sir Rowland Heyward, it was reſolved, 
that if they take this intereſt as a demiſe at common law, they 
ſhould not have the ſaid rents reſerved upon the ſaid leaſes for 

ears. 
: Secondly, that it ought to take effect (c) intirely as a de- 
miſe at common Jaw, or intirely by bargain and ſale by railing 
an u'e, and not ſor part by the common law, and for other 
part by railing an uſe, for by that the manor would be dif. 
membered, which wouid be againſt the expreſs demiſe and 
bargainz for both parties agree that a manor ſhould be 
wholly demifed and bargained, and a manor accepted by 
the le ce without any fraction or diviſion thereof. 
 'Thuidly, it was reſolved, that in this caſe Warren, Pilſ. 
worth, and Cotton, had (4) election to take it, either by de- 
miſe at the common law, or by bargain and ſale; for although 
at the common law, if (e) ce/luy que uſe and his feoffees join 
in a feoffment, grant, or demiſe generally, it ſhall by con- 
ſtruction of law be the feoffment, grant or demiſe of the feoſ- 
fees who were owners of the lands, and who paſs the eſtate 
by common law, ang not by ce//z:y que uſe who hath nothing 
but a truſt and confidence, and who derives only his authority 
by the ſtatute of (/) 1R. 3. as it is agreed in 21 H. 7. and 
the common law ſhall be in ſuch caſe by its own conſtruction 
preferred; yet when a man ſeiſed of land in fee, for money 
demiſes, grants, bargains and ſells his land for years, he who 
is owner of the land by his expreſs grant, gives election to the 
leſſee to take it by the one way or the other, for he hath iole power 
to paſs it by demiſe or bargain ; and therefore the law will 
not make conſtruction againſt ſuch expreſs grant, and namely 
| in 
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in this caſe, when it will trench to the prejudice of the leſ- 

ſees; for if the law ſhould enforce them to take it by demiſe, 

then they would loſe the rents reſerved upon the ſaid leaſes 

for years ; for it was agreed, if this intereſt ſhould take effect . 

by bargain and fale, then an (a) attocnment is not neceſſary ; (a) Co. Lit. zog. 

for the ſtatute of 27 H. 8. cap. 10. of uſes, doth execute the b. Cr. El. 285. 
feflion to it. And the ſtatute of 27 H. 8. cap. 16. of en- Ie 2228 

rolments doth not extend to it, becauſe no eſtate of freehold gg. a. 

paſſes, but (Y) only an eſtate for years. Alſo at this day an (5) 2 Rol. Rep. 


uſe and intereſt paſs in a manner uno flatu together in an 30 2 


inſtant. 

Fourthly, it was reſolved, that this (c) election doth re- (e) 1 Jones 206. 

main to them, notwithſtanding the alteration of the eſtate by 

the ſecond indenture, and notwithſtanding the death of the 

lefſor, and notwithſtanding alſo the Queen was entitled to the 

wardſhip of the heir, as appears before; for they had an (4) (4) co. Lit. 145. 

intereſt in them preſently, which they before election might 

aſſign over, and which the executors of the ſurvivor ſhould 

have, although they all died before election; for here is not 

election to claim one of two ſeveral things by one and the 

ſame title, but to claim one and the ſame thing by one of the 

two ſeveral titles; for where the things are ſeveral, nothing 

paſſes before election, and the election ought to be precedent ; 

but when one and the ſame thing ſhall paſs, there it paſſeth — 

preſently, and the election of the title may be ſubſequent; 

and therefore if I have three horſes, and I give you one of my 

horſes, in this caſe the election ought to be made in the life | 

of the parties, for inaſmuch as (e) none of the horſes is given (c) c. Lit. 13 f.. 

in certain, the certainty and thereby the property begins by 

election. And with that agreeth 10 Eliz. 281. (Ff) Bullock's J) 1 Rol. Abr. 

caſe; the Bp. of Sarum having a great wood of 1000 acres 725 1J0ne*136. 

(called Berewood) enfeoffed another of an houſe and 17 acres ; Andertf 11,14. 

- parcel of the wood, and made livery in the houſe, none of the Dyer 280, 281. 
wood paſled before election, and therefore his heir ſhall not E 5 

make election: but when one only thing is granted, and the E vl. 

party hath election to take it in one manner or another, there 206. 1 Rol Rep. 

the intereſt veſts preſently, and it ſhall be always in the elec- 187. 2 Rol. Abr. 

tion of the grantee or his executors at any time to elect in what 

manner and degree he will claim it: as if I grant you a rent 

of 40s. out of my manor D. for years, you ſhall have in this 

caſe but one ſum of 40s. but you ſhall have election to 

take it in what manner and degree you will, that is to ſay, 


(5) eicher as a rent-charge to charge the manor by diſtreſs, ). Lit. 144. 
or to charge the perſon of the grantor in a writ of annuity, b. 145-2. F. N. B. 
and therefore the intereſt pafſeth. preſently, and you or your 3 * 


executors at any time ſhall make election at your pleaſure, 


and in the mean time the law will not determine it one way or 
other. 
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other. And therefore it was refolved by all the Juſtices of 
England, and afterwards adjudged in the common: pleas in a 
writ of annuity between George (a) Fulwood, Gent. plain: 
tiff and William Ward, Gent. defendant, where ' ths caſe 
was: that William Ward being tenant for years, determin- 
able upon the life of Thomas Lord Paget, of a barn and cer- 
tain tithes in Stretton in the county pf Stafford, granted a rent 


of 101. per ann. by bis deed bearing date 30 Zuni, 29 Elia. 


Y. Lit. 349-2, 


() co. Lit. 143-2, 
; 349. a. 


Co. Lit. 145. a. 


{e) Moor 85. 


{f) Moor 817. 
Hob. 174. An- 
detſ. 11. Dyer 
280, 281. pl. 17, 
18, &c. Antea 
356. a. 

(pg) Moor 86, 84. 

(5) 1 Co. 95. b. 
104. a. 10g. b. 
(i) Co. Lit, 145. a. 


out of the faid barn and tithes to George Ful wood for 15 years, 
with clauſe of diſtreſs; and afterwards 32 Eliz the Lord Paget 
died, and the writ of (6) annuity was maintained for the ar- 
rearages after the death of the Lord Paget, for there was not 
election to have one of two ſeveral things, but to have one 
fum in one degree as a rent-charge, or in another as an an- 
nuity: and therefore preſently by the grant the thing veſted 
in the grantee, and his election doth always remain, either to 
make it a thing real to charge the land, or a perſonal thing to 
charge the pei ſon. And there in the principal caſe the act of 
God, ſcil. the death of the L. Paget, by which the rent charge 
was determined, was no determination of the (c) annuity. So 
in the principal caſe, election being given to the ſaid leſſees 
to have one and the ſame thing, by one means or another, 
there the leſſees have the intereſt veſted in them preſently, and 
election doth always remain in them in what manner they will 
take it. But when election is given to (4) ſeveral perſons, 
there nothing veſts before election, and the firſt election ſhall 
ſtand, As it a man makes a leaſe for life of two acres, the re- 
mainder of one acre to I. S. and of the other acre to I. N. he 
who firſt makes election ſhall enjoy the one acre, and there- 
by the other acre hath veſted in the other. And it was ſaid, 
if a man gives (e) two acres to another habendum one acre to 
him in fee, and the other acre to him in tail, and he aliens 
both and hath iſſue and dies, in this caſe the ifſue may bring a 
formedon in diſcender, for which acre he will, for the elec- 
tion is not determined by his death : for an eſtate paſſes pre- 
ſently by the livery, and the iſſue ſhall take by deſcent. But 


in the caſe of 10 Eliz. 281. (/) Bullock's caſe, if the heir of 


the feoffee ſhould make the election, he would be in as a pur- 
chaſer, for there nothing paſſes of the 17 acres to the feoffee 
before election, and by the law he cannot be a (g) purchaſer; 
for there theſe words (Y) (his heirs) are words of limitation, 
So note, reader, theſe differences concerning election. 
1. When (i) nothing paſſeth to the feoffee or grantee 
before the election, to have one thing or the other, 
there the election ought to be made in the life of the 
parties, and the heir or executor cannot make the elec- 
uon 
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tion. But (a) when an eſtate or intereſt paſſeth preſently to (o. Lit. 145, 
the ſeolfee, donee or grantee, there election may be made by * 
chem, or by their heirs or executors, | | 

2. When (3) a thing paſſeth to the donee, or grantee, and (3)Cs. Lit. 165 
the donee or grantee hath election in what manner of degree . 
he will take it, there the interelt paſſeth prefently, and the 


party, his heirs or executors may make election when they 


will. 
When election is given to (c) ſeveral. perſons, there the ; 
ful election gre”, by y of the parties — ſtand. ; 2 e 
. In caſe election ven of two ſeveral things, always a 
be who is the beſt agent, * ought to do — 5k — 
mall have the election. As if a man (e) grants a rent of 208. l. 32. 1 Rol. 
or a robe to one and his heirs, the grantor ſhalt huve the elec- 00 8 
tion, for he is the firſt agent by payment of the one, or de- b. og 
livery of the other, /) So if a man makes a leaſe yielding (F) Co. Lit. 
rent, or a * ou leſſee _— have the election, cauſa gua 115. b. Ploud. 
ara. And with that agree the books, 9 E. 4. 36. b. 13 E. 4, 
fe 4. b. L. 5 E. 4. 6. b. 11 E. 3. (g) annuity 273.1 : Aſſ. 3.52 r gr 
Aſſ. 55. 3 E. 3. Aſſize 175. 43 E. 3. Barre 194. But if 
give you one of my (/) horſes in my ſtable, there you ſhall (+) Dyer gr. pl. 
have election, for you ſhall be the firſt agent by taking or Cn. 1. 13: #- 
ſciſure of one of them, 2 H. 7.23. a. And if one grant to Moor 33. Berk. 
another 20 loads of haſel, or 20 loads of maple to be taken in Sec. 74. Br. 
his wood of D. there the grantee ſhall have election, for he _ T6 
ought to do the firſt act, ſcil. to cut and take it. 1 hae. d. E 
5. When the things granted are (i) annual things, and are () Co. Lit. 14, 
to have continuance, there the election remains to the grantor * 
(in caſe where the law gives him election) as well after the 
day as before ; otherwiſe when the things are to be performed 
unica vice. And therefore, if I grant to another for life an 
annuity (4) or a robe, at the feaſt of Eaſter, and both are be- (4) Co. Lit. 145. 
hind, the grantee ought to bring his writ of annuity in the * 
ee for if he ſhould bring his writ of annuity for one 
only and recover, this judgment would determine the elec- (7) 1 Rol. 22g. 
tion for ever, for he ſhould never have a writ //) of annuity — de 4+ 
alter, but a (m) ſcire facias upon the ſaid judgment; which ( F. B. 122. 
reaſon Fitzherbert in his N. B. not obſerving, held an E. 1. Rol. 229. 
opinion contrary. But if I (=) contract with you to pay you 05 2 2 
208. or a robe, at the feaſt of Eaſter, after the feaſt you ſhall F. N. B. 1 3 
bring debt for the one or the other, vide 9 E. 4. 36. b. 13 E. Kelw. 78. a 


4. 4. b. and the books before. 
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Co. Lit. 145.22 6. The feoffee by his act and wrong may loſe his election, 
and give it to the ſeoffor ; as if one enfeoff another of two 
: acres, to have and to hold, one for life, the other in tail, and 
Co. Lit. 245. a. he before election makes a feoffment of both, in this caſe 
the feoffor ſhall enter into which acre he will for the act and 
tort of the feoffee. | 

7. Although the leſſees in the caſe in queſtion have entered 
generally, yet they may afterwards elect either to take by the 
emiſe, or by the bargain and ſale, for their general entry 
cannot be any determination of the election; no more than if 
one be executor and deviſee of a term and he entereth gene- 
Antes 35. b. rally, it is no determination of his election; and after the leſ- 
ſees made their election to take it by bargain and ſale, and 
thereupon they had the rents reſerved upon the leaſes for 

years, which otherwiſe they could not haye, 
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In the King's Bench. 


South. f. E it remembered that heretofore, that is to ſay, 
| in Mich. term laſt paſt, before the lady the G. 
at Weſtminſter, came Robert Wright, who ſues as well for 
the lady the Queen as for himſelf, by Thomas Webb the 
younger his attorney, and brought here into the court of the „„. 
faid lady the Queen, then there his certain bill againſt John — 
Wright executor of the teſtament and laſt will of Nicholas on. 
Wright deceaſed, late whilſt he lived farmer, (as he affirmed,) 
of the reCtory of the pariſh church of Eaſtmeon, otherwiſe 
called Eaſtmean, in the dioceſe of Wincheſter, in the province 
of Canterbury, in the cuſtody of the marſha], &c. of a plea 
of treſpaſs and contempt againſt thoſe who profecuted in the 
Court Chriſtian, againſt the Queen's prohibition to the con- 
trary thereof before directed and delivered: and there are 
pledges of proſecution, to wit, John Doe, and Richard Roe: 
which bill Elloweth in theſe words, South. ſſ. That is to ſay, 
Robert Wright, who as well for the lady the Queen as for 
himſelf proſecuteth, complaineth of John Wright executor of 
the teſtament and laſt will of Nicholas Wright deceaſed, late 
whilſt he lived farmer, (as he aftirmed,) of the rectory of the 
pariſh church of Eaſtmeon, otherwiſe calied Eaſtmean, in the 
dioceſe of Wincheſter, in the province of Canterbury, in 
cuſtody of the Marſhal of the Marſhalſey of the lady the Queen, 
before the Queen herſelf being, of a plea wherefore he hath ; 
ſued in the Spiritual Court, after the Queen's prohibition to the * 
contrary thereof before directed and delivered, for that, that is to 1 
ſay, whereas all and ſingular pleas, and conuſans of pleas, of Nt 
whatſoever grants, demiſes, or contracts ariſing within this 
kingdom of England, made and had, and the validity of ſuch 
grants, and demiſes in law, and other ſuch pleas, and conu- . 
ſans of pleas, ſo as they be not teſtamentary or matrimonial, 4 
to the faid lady th2 now Queen, and her royal crown 4 
do ill 
5 
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do eſpecially of right appertain; and by the laws of the land 
of this kingdom of England, and not by the laws or ſentences 
eccleſiaſtical, ought to be tried, determined, and diſcuſſeq 
and ever heretofore have been accuſtomed and ought ſo to be; 
and whereas Stephen by divine providence, late Biſhop of 
Wincheſter, on the 4th day of July, in the 38th, year of the 
reign of the lord Henry the 8th, late King of England, was 
ſeiſed in his demeſne as .of fee, in the right of his ſaid 
biſhoprick, of and in the manor of Eaſtmeon, in the county 
of Southampton aforeſ. whereof one capital meſſuage called 
the Scite of the manor of Eaftineon, 800 acres of land, 50 
acres of meadow, 1000 actes of paſture, and 400 acres of 
wood, with the appurtenances, in Eaſtmeon in the county a- 
foreſaid, (being demeſne lands of the manor aforeſaid) then 
and from time whereof the memory of man is not to the con- 
trary, was and yet are parcel, and alſo of and in one meſſuage 
with the appurtenances, in Eaſtmoon afoteſ. being the man- 
ſion houſe of the ſame manor. And whereas the ſaid Stephen, 
and all his predeceſſors, Biſhops of the biſhoprick aforel.,for 
the time being, ſeiſed of the manor aforeſaid, and other the 
premiſes with their appurtenances, the Scite of the manor a- 
foreſaid, and the capital meſſuage aforeſaid, and the demeſne 
lands aforef. with the appurtenances by himſelf, his farmers, 
and tenants thereof, and every parcel thereof for term of years, 
or at will, held and enjoyed, were exonerated, acquitted, 
freed, diſcharged, and privileged, of and from the payment 
of tithes whatſoever, of, in, or upon the capital meſſuage a- 
foreſaid, and the demeſnes aforeſ. with the appurtenances, 
and of every and any parcel thereof yearly what way ſoever, 
for the whole time aforeſaid, growing, happening, renewing, 
or ariſing. And the aforeſaid Stephen, late Biſhop aforeſaid, 
of the capital meſſuage aforeſaid, and the demeſne lands 
aforeſaid with the appurtenances in form aforeſ. being ſeiſed, 
and the ſame having, and holding, exonerated, acquitted, 
freed, and diſcharged, and privileged of and from the pay- 
ment of tithes whatſoever, of, in, and upon the capital mel- 
Juage aforeſ. and other the premiſes with the appurtenances, 
or any parcel thereof, growing, renewing, or any wiſe happen- 
ing. The ſaid Stephen, on the 4th day of July, in the 38th 
year of the reign of the ſaid late King Henry the 8th, at Eaſt- 
meon, in the county aſoreſ. by his indenture with his ſeal epiſ- 
copal ſealed, and to the court of the ſaid lady the Queen that now 
is, here produced, bearing date the ſame day and year, demiſed to 
one Rob. Wright, grandfather of the ſaid Rob. that now is plain- 
tiff the moiety of the demeſne lands aſoreſ. with the but, 
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by the name of all the demeſne lands of the manor of Eaſt- 
meon aforeſaid anciently belonging, with all houſes, ſtables, 
harns, and buildings upon the moiety aforeſaid, then and-of 
old time ſituate, lying and being, with the appurtenances ;z 
which moiety, then lay in the fields on the ſouth fide of the 
town of Eaſtmeon aforeſaid, together with the meadows, 
feedings, and paſtures, encloſures, ways, paths, and other 
their appurtenances, together with the farm of 40 muttons 
called weathers, the higheſt price 16 pence, 40 ewe ſheep, the 
higheſt price 16 pence, to have and to occupy the faid moiety 
of the tenements aforeſ. with the appurtenances, in form a- 
ſoreſaid demiſed, to the aforeſ. Robert Wright the grand- 
father, and his aſſigns, from the feaſt of St. Michael the Arch- 
angel, in the year of our Lord God 1575, -until the end and 
term of 40 years, then next following, and fully to be com- 
pleted and ended: yielding therefore yearly during the term 
aforeſaid, to the aforeſ. Stephen late Biſhop aforeſ. and hits 
ſucceſſors, at his Exchequer of Wolveſley in Wincheſter, in 
the county of Southampton, then being, 10 pounds, and 10 
{hillings, of lawful money of England, at the feaſts of Eaſter 
and St. Michal, by even and equal portions to be paid, and 
for the farm of the aforeſaid 40 wethers, and 40-ewe:ſheep, 
11 pounds, and 13 ſhillings, and 4 pence to be paid at the 
feaſt of St. Peter the Biſhop ad Vincula, for the chief wethers 
3 pence, and for the cheif ewes 4 pence, as by the ſame in- 
denture amongſt other things it more fully appeareth. Which 
indenture of demiſe, to the aforeſ. Robert Wright the grand- 
father, in form aforeſ. made, and all and ſingular therein con- 
tained, afterwards, that is to ſay, the 20th day of July, in the 
38th year aboveſaid, William Kingſmill, then Dean of the 
cathedral church of the Holy Trinity of Wincheſt. aforeſ. ant} 
the chapter of the ſame place, at Wincheſter aforeſ. that is to 
ſay, in their chapter-houſe there, by their writing of confirma- 
tion with the ſeal of the chapter ſealed, in the life · time of the 
aforeſ. Stephen, then being Biſhop of Wincheſter aforeſ. and 
in the life-time of the ſaid Robert Wright the grantfather, now 
deceaſed, were ratified, and confirmed, as by the writing of 
confirmation thereof, bearing date the day and year laſt afore- 
laid, amongſt other things it appeareth. By virtue of which 
demiſe and confirmation, the ſame Robert Wright the grand- 
father, was of the intereſt of the term aforeſaid, in the afore- 
ſaid moiety of the demiſed lands aforeſaid with the appurte- 
nances, in form aforeſaid, demiſed, poſſeſled, and the _ 
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ſaid Robert Wright the grandfather, of the intereſt of the term 
uforeſ. in the moiety of the demeſne lands aforeſaid with the 
appurtenances, in form afoteſ. demiſed, being poſſeſſed, the 
ſaid Robert Wright the grandfather; the 14th day of Auguſt, 
in the year 1558, at Eaſtmeon aforeſaid, made his teſtament and 
laſt will in writing, and by his faid teſtament made and 
ordained Margaret then his wife, and Nicholas Wright his 
younger ſon, to be executors of his laſt will, and by the ſaid 
teſtament, gave and bequeathed all his intereſt aforeſaid, of 
and in the aſoreſ. moiety of the demeſne lands aforefaid, ſo as 
is ſaid demiſed, with the appurtenances then to come to Ed. 
ward Wright the eldeſt ſon of the aforeſaid Robert the grand. 
father, and aſterwards the aforeſ. Robert Wright the grand. 
father, at Eaſtmeon aforeſaid died, of his intereſt aforeſaid, of 
and in the tenements aforeſ. with the appurtenances, to the 
ſaid Robert the grandfather, in form aſoreſ. demiſed, poſſeſſed; 
after whoſe death, the aforeſ. Margaret and Nicholas, took 


upon them the burthen of the execution of the teſtament a. 


foreſaid, at Eaſtmeon aforeſaid, and the ſaid executors at Eaſt- 
meon aforeſ. gave their conſent that the ſaid Edward Wright 
ſhould have and enjoy to him and his aſſigns, the intereſt a- 
foreſaid, of the aforeſ. term of years, of and in the moiety cf 
the demeſne lands aforeſ. with the appurtenances, to the aid 
Robert Wright the grandfather, in form aforeſ. demiſed ; by 
virtue whereof the ſaid Edward was of the intereſt of the term 
aforeſ. poſſeſſed, and being ſo thereof poſſeſſed, the ſaid Ed- 
ward, on the 11th day of July, in the year of our Lord 1563, 
at Eaſtmeon aforeſ. made his teſtament and laſt will in writ- 
ing, and by his faid teſtament conſtituted and appointed Agnes 
then his wife, to be ſole executrix of his ſaid teſtament, and 
by the ſaid teſtament, gave and bequeathed all his intereſt 
aforeſ. in the moiety aforeſaid, of the demeſne lands aforeſ. 
ſo as before is faid, with the appurtenances, to the aforeſaid 
Robert Wright now the plaintiff, one of the ſons of the fail 
Edward; and afterwards, the faid Edward Wright, at Ealt- 
meon aforeſ. died of his intereſt aforeſ. of and in the moiety a- 
foreſ. of the demeſne lands aforeſ. with the appurtenances, in 
form aſoreſ. demiſed, poſſeſſed ; after whoſe death, the aſoteſ. 
Agnes took upon her the burden of execution of the ſaid teſtam. 
of the ſaid Edward aforeſ. at Eaſtmeon aforeſ. and the ſaid exe- 
cutrix, at Eaſtmeon aforeſaid, gave her conſent, that he the ſaid 


Robert Wright, ſhould have and enjoy to him and his mo 
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we intereſt of the term aforeſaid, of and in the aſoreſaid 
moiety of the demeſne lands aſoreſ. with the appurtenances, in 
form aforeſaid. By virtue of which, the ſaid Robert Wright 
now plaintiff, was of the intereſt of the term aforeſaid, of and 
in the moiety. of the demeſne lands aforeſ. with the appurte- 
nances poſſeſſed, until the morrow of the feaſt of St. Michael 
the Archangel, in the year of our Lord, 1575, in which mor- 
row of the aforeſ. feaſt of St. Michael the Archangel, in the 
year 1575 aforeſaid, the ſaid Robert Wright now plaintiff, 
into the aforeſ. moiety of the demeſne lands aforeſ. with the 
appurtenances, entered, and was thereof poſſeſſed, and. ſo 
thereof being poſſeſſed, the ſaid moiety with the appurte- 
nances, had, held, and enjoyed, and now hath and occupieth, 
and ought to have and occupy of and from the payment of 
tithes whatſoever, of, in, or upon the moiety aforeſaid, of 
the demeſne lands aforeſ. with the appurtenances, or any 
parcel thereof yearly, any manner of ways growing and ap- 
pertaining, renewing, or ariſing, for the occaſion aforeſ. in 
this behalf alledged, utterly exonerated, acquitted, freed and 
privileged, by reaſon of the preſcription and privilege afore- 
ſaid. And whereas by the ſtatute in the parliament of the 
lord Edward the 6th, late King of England, holden at Weſt- 
minſter in the county of Middleſex, the 4th day of November, 
in the ſecond year of his reign, amongſt other things, it is 
enacted by authority of that parliament, that no perſon or 
perſons be ſued, or otherwiſe compelled to yield, give, or pay, 
any manner of tithes, for any manors, tenements, or heredi- 
taments, which by the law and ſtatutes of this kingdom of 
England, or by any privilege or preſcription, were not charge- 
able with the payment of any ſuch tithes, by any compoſition 
real, as by the ſaid act amongſt other things it more fully ap- 
peareth ; yet the aforeſ. Nicholas Wright, in his life-time 
pretending himſelf to be farmer of the rectory of the pariſh 
church aforeſaid, and by colour of a demiſe to him thereof 
made, by Thomas by divine providence then Biſhop of Win- 
cheiter, for the term of 21 years ſuppoſed to be made, upon 
that occaſion falſely ſuppoſing tithes, whatſoever in and upon 
the aloreſ. moiety of the demeſite lands aforeſaid with the ap- 
purtenances, to the aforeſaid Robert Wright, the grandfather, 
in form aforeſaid demiſed, ariſing and happening to the ſaid 
Nicholas Wright; by virtue of the demiſe aforeſaid, to him 
in form aforeſaid ſuppoſed to be made, to belong and apper- 
tain ; whereas in truth, the ſaid Robert now plaintiff, the 
moiety aforeſaid of the demeſne lands aforeſaid; by virtue of 
the demiſe aforeſaid, to the aforef. Robert Wright the grand- 
tather, in form aforeſaid made, and by reaſon of the immu- 
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nity of the privilege and act aforeſ. above ſpecified, was ex- 
onerated, acquitted, freed, and privileged, of and from pay- 
ment of tithes, whatſoever thereupon growing, to have and 
enjoy, ought during the term aforeſaid, to the aforeſ. Robert 
Wright the grandfather, in form aforeſafd, granted of the 
premiſes, not ignorant, endeavouring, the Queen's Majeſty 
that now is, and her regal crown to diſfinherit, and to draw 
the conuſance of her pleas, which of right do belong to her 
royal crown, and not to the Spiritual Court, to another 
juriſdiction and examination in the Spiritual Court, ſuppoſ- 
ing the indenture of demiſe aforeſaid, to the aforeſaid Robert 
Wright the grandfather made, and the writing of confirma- 
tion aforeſaid, as alſo the eſtate of him the ſaid Robert now 
plaintiff, of and in the moiety aforeſaid, of the demeſne lands 
aforeſaid with the appurtenances, to the aforeſaid Robert the 
grandfather, from the tithes aforeſaid, in form aforeſaid dif. 
charged had and made, to be void and of no validity in law; 
whereas in truth, the indenture of demiſe aforeſaid, and the 
writing of confirmation thereof, and alſo the eſtate of the ſaid 
Robert aforeſaid, the now plaintiff, of and in the moiety of 
the aforeſaid demeſne lands aforeſaid, with the appurtenances 
to the aforeſaid Robert the grandfather, in manner and form 
aforeſaid demiſed, fo as before is ſaid, diſcharged of tithes, 
is good and eſfectual in the law; and whereas in truth, the 
fame demiſe to the aforeſaid Nicholas in form aforeſaid alledg- 
ed to be made, (if any ſuch was) was utterly void and inſuf- 
ficient in law, and as to any tithes of, in, and upon the a- 
foreſaid moiety of the demeſne lands aforeſaid growing is; the 
ſaid Robert Wright now the plaintiff, in the Spiritual Court 
before the reverend and worthy man, Mr. William Awbrey, 
doctor of law, in the Court of Audience of cauſes and buſi- 
neſſes, in the court of Canterbury lawfully deputed to hear, 
of and for the withdrawing, and non payment of tithes of 
wheat, barley, peaſe, and beans, of in, and upon, the afore- 
ſaid moiety of the demeſhe lands aforeſaid, in the year of 
our Lord 1590, growing, renewing, ariſing, and happening, 
as alſo of and for the withdrawing, and non-payment, of the 
tithes of the wool of lambs and ſheep, of the ſaid Robert now 
Plaintiff, of, in, and upon the aforeſaid moiety of the demeſne 
lands aforeſaid, in the year of our Lord aſoreſ. kept, ſhorn, and 
ariſing, as alſo of the tithes of the apples of the ſaid Robert 
Wright the pl. of, in, and upon, the ſaid aforeſ. moiety of the 


demeſne lands aforef. in the year aforeſ. growing, gotten, and 


arifing, the 8th day of October, in the 32d year of the reign of 
the ſaid lady the now Queen, at Eaſtmeon aſoreſ. in the coun- 


ty aforeſaid, drew into ſuit: and the aforeſaid — 
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the ſame Robert now plaintiff, before the aforeſaid Spiritual 
judge, for that occaſion aforefaid to appear, and to the ſaid 
Nicholas, of and upon the premiſes, to anſwer in that man- 
ner the validity of the law of the indenture of the demiſe a- 
foreſaid, by the ſaid Stephen, late biſhop aforeſaid, in form 
aforeſaid nfade, and the confirmation aforeſaid ; as alſo the 
eſtate of the ſaid Robert the now plaintiff aforeſaid, of and in 
the aſoreſ. moiety of the aforeſaid demeſne lands, with the 
appurtenances, to the aforefaid Robert Wright the grandfa- 
ther, in form aforeſ. made, and the tithes thereof ariſing to 
the Spiritual Court aforeſ. to draw and determine, cauſed and 
moſt unjuſtly compelled: which plea, by appeal in that be- 
half had and made, from the aforeſaid court of audience, be- 
fore the wotſhipful and worthy men, Robert Forth, Thomas 
inge, John Lloyd, Thomas Legg, and Richard Swale, doc- 
tors of law, Judges, Delegates, in that behalf was duly re- 


moved, and in the Spiritual Court before the ſame Judges, 


Delegates, or ſome of them at Eaſtmeon aforeſaid, as yet de- 
pendeth undecided : and although the ſaid Robert the now 
plaintiff, the indenture of demiſe aforeſaid, and the writing 
of confirmation aforeſaid, and the eſtate of the ſaid Robert 
now plaintiff aforeſaid, of and in the aforeſaid moiety of the 
demeſne lands aforeſaid, of the tithes aforeſaid, diſcharged 
with the appurtenances, to the aforeſaid Robert Wright the 
grandfather in form aforeſai! demiſed, and the other matter 
aforefaid in this part contained, as well to the aforeſaid Spiri- 
tual Court, before the aforeſaid William Awbrey, Spiritual 
Judge aforeſaid, as in the aforeſaid Spiritual Court, before the 
Judges, Delegates, aforeſaid, in diſcharge of the premiſes 1s 
thewed, pleaded, and alledged, and the ſealing and delivery 
of the indenture aforeſaid, and of the writing of confirmation 
aforeſaid; and the reſidue of the matter in that behalf con- 
tained on the part of him the ſaid Robert Wright the now 
plaintiff, in the premiſes in that behalf alledged, according to 
the law of this kingdom of England, with unavoidable truth 
and witneſs he offered to prove, yet the ſaid Judge of the 
Court of Audience aforeſaid, and the aforeſaid Judges, Dele- 
gates, in the Spiritual Court aforeſaid, the plea, al egation, and 
that proof utterly refuſed, and every of them refuſed to admit. 
And afterwards the appeal aforeſaid ſo depending in the afore- 
hid Spiritual Court before the Judges aforelaid, the ſaid 
Nicholas Wright at Eaſtmeon aforeſaid, made his teſtament 
and laſt will in writing, and thereof conſtituted and ordained 
John Wright his executor of his ſaid teſtament, and afterwards 
there died; after whoſe death the aforeſ. John Wright took upon 
him the charge of the execution of the teſtament aforeſ. and 
the proſecution of the appeal aforeſaid, in the cauſe aforeſaid 
and afterwards the aforeſaid John Wright, the executor afore- 
lad, the aforeſ. Robert Wright, now plaintiff, in the aforeſ. 
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Spiritual Court, before the aforeſaid Judges, Delegates, 2. 
Eaſtmeon aforeſaid, for the occaſion aforeſ. unjuſtly bound 
to appear, and the ſaid Robert now plaintiff, of and in the 
premiſes to condemn, and to the tithes aforeſaid, in the aforef. 
ſeveral Spiritual Courts in form aforeſaid, demanded to him 
to be paid, to compel by the definitive ſentencè of the ſaid 
court of Delegates, with all his power yet endeavoureth, and 
daily threateneth : and although the writ of the aforeſ. lady 
the Queen of prohibition to the aforeſ. Judges, Delegates, and 
other Judges in that behalf, on the 12th day of July, in the 
37th year of the reign of the now Queen, at Eaſtmeon afore!, 
to the contrary thereof was directed and delivered; yet the 
ſaid John Wright the plea aforefaid, after the Queen's ma- 
jeſty's royal prohibition firſt to the contrary thereof in form 
aforeſaid directed and delivered, that is to ſay, the firſt,day of 
October, in the 37th year of the reign of the ſaid lady the 
now Queen, at Eaſtmeon aforeſaid; in the county aſoreſ. pro. 
ſecuted, and in the plea aforeſ. proceeded, the ſaid writ of 
the ſaid lady the Queen, of prohibition to the aforef. Spiri- 
tual Judges firſt to the contrary thereof in form aforel. direc: 
ed and delivered, in any thing notwithſtanding, in contempt 
of the ſaid lady the now Queen, and to the damage, preju- 
dice, impoveriſhing, and grievous moleſting of him the faid 
Robert, now plaintiff, and contrary to the form and effect of 
the preſcription, privilege, and act of parliament aforeſaid; 
whereupon the ſame Robert, now plaintiff, ſaith; that he i 
injured, and hath damage to the value of 40 marks, and 
thereof as well for the ſaid lady the Queen as for himſelf, he 
bringeth ſuit, &c. And now at this day, that is to ſay, Wed- 
neſdaynextafter 15 days of Eaſter, in this term, until which day 
the fazd John Wright had licence to the bill aforeſ. to impar|, 
cometh as well the ſaid Robert Wright, by his attorney aforeſ. 
as the aforeſ. John Wright, by Stephen Worley his attorney, 
and the ſaid John, defendeth the force and injury when, &c. 
and all the contempt, and whatſoever, &c. and faith, he did 
not proſecute the plea aforeſaid, in the Spiritual Court aforel. 
after the Queen'sprohibition tohim firſt to the contrary directed 
and delivered in manner and form as the aforeſ. Robert Wright, 
who as well, &c. above againſt him complaineth: and of this 
he puts himſelf upon the country, and the aforef. Robert, who 
as well for, &c. likewiſe, &c. But to have a conſultation in 
this behalf, the ſaid John by proteſtation, not acknowledging 
any thing by the aforeſ. Robert above alledged to be true; for 
plea the faid John faith, that yell and true it is, that the aforel, 
Robert, in the aforeſ. Spiritual Court, before the aforeſ. Judges, 
Delegates ſhewed, pleaded, and alledged, that the aforel. 
Stephen, late Biſhop of Wincheſter aforeſ. on the aſoreſ. 4 


day of July, in the 38th year aforeſaid was ſeiſed * the 
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aforeſ, manor of Eaſtmeon with the appurtenances, in the 
county of Southampton aforeſ. whereof the aforef. capital 
meſſuage with the appurtenances, called the Scite of the Ma- 
nor of Eaſtmeon, 8co acres of land, 500 acres of meadow, 
1000 acres of paſture, 400 acres of wood, with the appurte- 
nances, in Eaſtmeon aforeſ. being demeſne lands of the ma- 
nor aforeſ. then and from the time aforeſ. were parcel, and of 
and in the aforeſ. meſſuage, with the appurtenances, being 
the manſton-houſe of the manor aforeſ. in his demeſne as of 
fee in the right of his biſhoprick aforeſaid ; and that the faid 
Stephen and all his predeceſſors, Biſhops of the biſhoprick 
aloreſ. being ſeiſed of the manor aforeſ. and other the pre- 
miſes with their appurtenances, from the whole time aforel. 
for him and his farmers, his tenants thereof, *and of every 
parcel thereof, for the term of years, or at will, had, holden, 
and enjoyed, to them diſcharged, acquitted, freed and privi- 
leged, of and from the paymenr of any tithes, of, in, or upon 
the aforeſ capital meſſuage and demeſne lands aforef. with the 
appurtenances, and every part and parcel thereof yearly, any 
manner of ways, by the whole time aforeſ. growing, happen- 
ing, and renewing or ariſing; and that the aforeſ. late Biſhop, 
of the capital meſſuage aſoreſ. and of the demeſne lands aforeſ. 
with the zppurtenances, in form aforef. being ſęiſed, and the 
lame having and holding, exonerated, acquitted, freed, and 


privileged, of and from the payment of tithes whatſoever, in 


and upon the capital meſſuage aforeſaid, and other the pre- 
miſes with their appurtenances, or any part thereof growing, 
renewing, or in any wiſe happening, the aſoreſ. 4th day of 


July, in the 38th year of the reign of the aforef. late King 


Henry VIII. aforeſaid, at Eaſtmeon aforeſ. by his aforeſ. in- 
denture, with the ſeal of his biſhoprick ſealed, bearing date 
the ſaid day and year, demiſed to the aforeſ. Robert Wright 
the grandfather of the aforeſ. Robert, the moiety of the de- 
meſne lands aforeſ. with the appurtenances, by the name of 
all the demeſne lands of the manor of Eaſtmeon aſoreſ. of old 
appertaining, with all houſes, ſtables, barns, and buildings. 
upon the moiety aforeſ. then and of old, fituate, lying. and 
being, with the appurtenances, which moiety then lay in the 
fields, on the ſouth part of thestown of Eaitmeon aforel. to 
have and to occupy the ſaid moiety with the appurtenances, to 
the aforeſ. Robert Wright the grandlather, and to his aſſigns, 
from the ſeaſt of St. Michael the Archangel, which then ſhould 
be in the year of our Lord God 1575, until the end and term 
of 40 years, from thence next following, and fully to be ended : 
and that afterwards, that is to ſay, on the aforeſ. 20th day of July, 
in the 38th year aforeſ. the aforeſ. William Kingſmill, then 
Dean of the aforeſaid Cathedral Church of the Holy Trinity 
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of Wincheſter, and the chapter of the ſame place, at Win. 
cheſter aforeſ. in their chapter-houſe aforeſ. by their Writing 
aforeſ. ſealed with the chapter-ſeal aforeſ. in the life of the 
aſoreſ. late Biſhop, and in the life-time of the aforeſ. Robert 
Wright the grandfather confirmed and ratified ; and that the 
faid Robert Wright, by virtue of the demiſe and confirmation 
aforeſ. was of the intereſt of the term aforeſ. of and in the 
moiety aſoreſ. with the appurtenances poſſeſſed, and fo thereof 
being poſſeſſed the afoteſ. 14th day of Auguſt, in the year gf 
our Lord 1558, aſoreſ. at Eaſtmeon aforeſ. made his will in 
writing, and by his ſaid will conſtituted the aſoreſ. Margaret 
and Nicholas Wright his executors, and by the ſaid his wil 
gave and bequeathed all his intereſt aforeſ. of and in the 
moiety aſoreſ: with the appurtenances, to the aforeſ. Edward 
Wright, ſon of the ſaid Robert the grandfather, and afterward; 
at Eaſtmeon aforeſ. died, of his intereſt aforeſ. in form aforeſ. 
poſſeſſed ; after whoſe death the aforeſ. Edward, by the aſſent 
of the executors aforeſ. was of the intereſt of the aforeſ. term 
of years, of and in the moiety aforeſ. with the appurtenances 
poſſeſſed. And that the ſaid Edward fo being thereof poſſeſſed, 
the aforeſ. 11th day of July, in the year of our Lord 1563, 
aboveſaid, at Eaſtmeon aſoreſ. made his will in writing, and 
by his faid will conſtituted one Agnes, then his wite, his 
executrix of his will aforeſaid ; and by the ſaid his will, gave 
and bequeathed all his intereſt aſoretaid, of and in the moiety 
aforeſ. with the appurtenances, to the aforef Robert Wright 
the now plaintiff, and afterwards there died of ſuch his in- 
tereſt aforeſaid of and in the moiety aſoreſ. with the appurte- 
nances, in form aforeſ. poſſeſſed; and that the faid Robert 
now plaintiff, by the conſent of the ſaid Agnes, the burthen of 
the execution of the will aforeſ. upon her taking, was of the 
intereſt of the term aſoreſ. of and in the moiety aforeſ. with 
the appurtenances poſſeſſed, until the feaſt of St. Michael the 
Archangel, in the year of our Lord 1575; immediately after 
which feaſt the ſaid Robert, into the moiety aforeſ. with the 
appurtenances entered, and was thereof poſſeſſed, and that the 
aforeſ. Robert thereof ſo poſſeſſed, the ſaid tenements, with 
the appurtenances likewiſe had and occupicd, and ought to 
have and occupy, of and from he payment of tithes whatſoever, 
of, in, and upon the moiety aforeſ. with the appurtenances, 
or any part thereof yearly, any ways growing, happening, ie: 
newing, or ariſing by the occaſion aforeſ. alledged, utterly dil. 
charged, acquitted, freed, and privileged, by reaſon of the pre- 
ſcription and privilege aſoreſ. and by ſorce of the ſaid ſtatute 
aforeſ. in the aforeſ. parliament of the aforeſ. late King Ei- 
ward VI. at Weſtminſter aſoreſ. the aſoreſ. 4th day of Novem- 
ber, in the ſecond year of his reign, of the payment of tk 
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then made, as the aforeſaid Robert Wright, now plaintiff hath 
above alledged : but the ſaid John Wright further ſaith, that 
the aforeſaid Judges delegates, in the aforeſaid court, before 
them, the plea and allegations of the aforeſaid Robert Wright, 
now plaintiff, allowed, and the proots thereof by him the faid 
Robert brought, accepted, and admitted : without that the 
aforeſ. Judges, Delegates, in the aforeſaid Spiritual Court before 
them, the plea, allegations, and proofs of the aforeſaid Robert 
Wright, now plaintiff aforeſaid, refuſed to admit in manner 
and form as the aforeſaid Robert now plaintiff above hath al- 
ledged, and this he is ready to verify: whereupon he prays 
judgment, an the writ of the lady the Queen, of Conſultation, 
to him in this behalf to be granted. And the aforeſaid Robert 
Wright now plaintiff, ſaith, that he for any thing by the aforeſ. 
John Wright above in pleading, alledged, the ſaid writ of the 
{aid lady the Queen, of Conſultation ought not to have; be- 
cauſe he faith, that the plea aforeſaid, by him the ſaid John 
Wright, in form aforelaid above pleaded, and the matter 
therein contained, is inſufficient in law to obtain the aforeſaid 
writ of the lady the Queen, of Conſultation, to which the ſaid 
Robert needeth not, nor by the Jaw of the land is bound in 
any wiſe to anſwer, wherefore for default of a ſuſſicient anſwer 
in this behalf, the ſaid Robert prayeth judgment, and his 
damages aforeſaid, for the occafion aforeſaid, to be adjudged 
unto him, &c. And the aſoreſaid John Wright faith, that 
the plea aforeſaid, by him the ſaid John, in manner and form 


aforeſaid above pleaded, and the matter in the ſame contained, 


is good and ſufhcient in law the aforeſaid writ of the ſaid lady 
the QQueen, of Conſultation, to have and demand; which plea, 
and the matter in the ſame contained, the ſaid John is ready to 
verify, and prove as to the court, &c. and becauſe the ſaid 
Robeit to that plea doth not anſwer, nor the ſame hath hitherto 
in any wiſe denied, the ſaid John as before prays judgment, 
and the writ of the ſaid lady the Queen, of Conſultation, in 
this behalf to be granted unto him, &c. And becauſe the 
court of the lady the Queen here of giving their judgment of 
and upon the premiſes is not yet adviſed, day is given to the 
parties aforeſaid, before the lady the Queen at Weſtminſter, 
until the ſame next after——to hear their judgment of 
and upon the premiſes, &c. becauſe the couit of the lady the 
(Queen here, arc not yet, &c. 
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Paſch. 38 Elix. Rot. 628. 


In the King's Bench, 


(a) Cr. El. 475. JN a prohibition between Robert (a) Wright, plaintiff, and 
$11. 2 Rol. 653, John Wright, defendant, which began Paſch. 38 Eliz, 
05 3 Rot. 628. the caſe was ſuch; the plaintiff ſhewed, that Stephen 
425, 531. Gardiner, Biſhop of Wincheſter, the 4th day of July, 38 Hl. 
DoQor and Stu- 8. was ſeiſed of the manor of Eaſtmeon in Eaſtmeon in the 
— county of Southampton, in the right of his biſtoprick ; and 
(5) Dorin. Pla, that the ſaid (5) Biſhop, and all his predeceſſors of the ſaid 
Cit., 304. biſhoprick ſeiſed of the ſaid manor had holden and enjoyed the 


Whois fork. i3* ſcite of the ſaid manor, and all the demeſnes of the ſaid manor, 


preſcription diſ= @ tempore cujus, &c. for him, his tenants and farmers, for 


charged a copy- years, or at will, exonerat” acquietat” & privilegiat” de & & ſolu- 
holder who pre- 1 as 7 Pp 2 fe 


ſcribed in the tione decimarum guarumcunque de, in, vel ſuper pred” ſeit & terr 
name of the lord dominic* & gualibet ſeu aliqua inde parcel” annuatim quoviſinodo per 
of the manor. fotum tempus præd creſcent”, contingent”, ſive renovant', And the 
plaintiff conveyed to himſelf an intereſt for years in parcel of 
the demeſnes of the ſaid manor, by the demiſe of the ſaid 
Biſhop ; and that the defendant being farmer of the rectory of 


Eaſtmeon, had libelled againſt him for tithes growing within 


| Parcel of the demeſnes of the faid manor, before the Judges, 
Dads; and although the plaintiff had ſhewed all the mat- 
ter, and pleaded the ſame before them, and offered with in- 
evitable proof to prove it, yet prædicti judices delegati in predic? 
cur* chriſtianitatis coram eis placitum allegationes & »probationes 
pred? Roberti Wright admittere recuſaverunt. The de- 
fendant to have a conſultation, confeſſeth that the aid 
laintiff had alledged all the matter aforeſaid before the 
3 Delegates, and that the Judges, Delegates allowed the 
lea and allegation of the plaintiff, and admitted him to 
Lis proof thereof, ab/que hoc quod pred? judices delegati it 


curia 
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-uria chriſtianitatis coram eis placitum allegationes & probationes 
eic! Roberti Wright admittere recuſaverunt. And upon this 
lea the plaintiff's countel did demur in law ; and in this caſe 
three points were moved: 1. Whether the ſaid preſcription for 
diſcharge of tithes, was good or not. 2. Whether the plaintiff, 
being a Jayman, ſhould take benefit thereof. 3: Whether the 
faid traverſe was good or no. And as to the firſt point, three 
things were conſidered: 1. Who were by the common law 
capable of tithes in pernancy, and who not. 2. Who was 
capable of a diſcharge of tithes at the common law, and who 
not. 3. How he who was capable of a diſcharge, might be 
diſcharged of tithes, ſcil. either by preſcription, or by compo- 
ſition, &c. 
as to the firſt it was reſolved, that none by the common 
law had capacity to take tithes, but only ſpriritual perſons, or 
a mixt perſon, and regularly no mere Jayman was at the (a) (a) Cr. El. 512, 
common law capable of them, unleſs in ſpecial caſes ; for no C. 159 .. 
Jayman but in ſpecial caſes, could (5) ſue for them at the com- ae Cat 
mon law in the Spiritual Court, il. for the ſubtraCtion of Br. diimes g. 
them. See the books in 7 Edw. 3 5. 11 Aſſ. 9. 44 E. 3. 5. 
b. 10 H. 7. 18. a. ind 7 E 6. (c) Dyer 84. and the books in (0 Cr. Jac. 433. 
43 E. 3. 34. a. and 44 E. 3. 39 a. b. thata farmer of a parſon nous 4g 3 
may ſue tor tithes; but it appears that ſuch farmer was a (4) Poſtea — "Es 
ſpiritual man, as vicar, &c. And ſo it was faid by ſome are (4) Pollen 45. a. 
all the other books in 31 H. 6. 11. a. 35 H. 6. 39.a. b. 2 E. 
4. 15. a. b. 6 E. 3. 4. a. b. 12 fl. 7. 24. b. (in which in truth 
there are but opinions) to be intended: and if the common 
law had generally enabled a layman to be capable of tithes, the ( or. El. 512 
common law would have given him remedy for the recovery (Ff) Co. 1 59. 
of them; but regularly a (e) layman had no remedy for the 213 Co. 15. 
ſubſtcaCtion of tithes, till the ſtatute of (/) 32 H. 8. cap. 7. (et. C. 29 
But ſee 22 Aſſ. 75. that the King was capable of tithes at the 2 1 Rol. 655. 
common law, for he was (g) perſona mixta, and his (%) patentee $57: Davis 4. a, 
alſo by his prerogative, as it there appears. — A — 25 
As to the ſecond point it was reſolved, that a mere layman gag. 785. £ On. 
who was not (7) capable of tithes in pernancy, was notwith- 25: 2. Cawdry's 
ſtanding capable of a (+) diſcharge of tithes at the common law ent a 
in his own land, as well as a ſpiritual man; for by the common Hob, 3 
law the parſon, patron, and ordinary might (/) have diſcharged 7 Jones 387. 
3 . , . g : ) Cr. Car. 94. 
a pariſhioner of tithes in his own land, &c. or the pariſhioner % 5. gl 95 
might have (u) given part of his land to the parſon for a diſ- 785 1 Rol. Abr. 
charge of tithes in the reſidue: And for proof thereof ſee the 17 Hetl. 60. 
book in 8 E. 4. 14. a. b. and Regiſter 38. where it appears Je 387. 
; f | o 132. 
that a layman might be diſcharged of tithes at the common law; (i) 1 Jones 184. 
but a layman might alſo be diſcharged ofcithes at the common %, Cr. El. 512. 


f . . : 1 . 1) Cr. 20. 
law by grant, or compoſition, as it appears in the ſaid books, oo 2 


but not by preſcription to be diſcharged of tithes; for (m)F. N. . 41. 


it is commonly ſaid in our books, that he may preſcribe G. _ 297. 
r. El. 512. 


i (a) in Cr. Car. 423. 


1 Jones 368, 369, 
Moor 913. 


(a) Hob. 247. 
Davis 6. 
13 Co. 16. 

1 Jones 369. 

1 Rol. 653. 

1 Vent. 274. 


Fitz. 79. 


Spiritual Policy. 


(59 11 Co, 70. a. 


(c) 1 Rol. Rep. 
164. 11C0.70. a. 
Hob. 208. 

(4) Hob. 207. 
(e) 1 Rol. 653. 
11 Co. 14. b. 
Cr. Car. 423. 
Hob. 297. Poſtea 
48. b. 

(Y Hob. 296. 
Cr, Eliz. 511. 
Moor 436. 530. 
x Jones 368, 369. 
44 E. 3. 5- b. 
Br. diimes 1. 21. 
10 H. 7. 18. a. 
Dyer. 84. pl. 84. 
Godo!ph. A- 
bridg 354. 7 E. 
3. 5. per Parn. 
44. Aſſ. pl. 25. 
Cr. Jac. 454. 
559. Sylden de 
decimis 292. 

2 Inſt. 641. 646. 
Degg's Parſ. 2 19 
(2) 2 & 3 E. 0. 
cap. 13. 

(5) Dyer. 277. 
pl. 60. 2 Brown. 
24. Moor 532. 
2 Inſt. 652. 

2 Co. 47. b. 

Cr. El. 579. 
Palm. 119. 

1 Leon. 332. 

Cr. Jac. 4 54,559 
(i) Dyer 349. 

pl. 16. Poſteags, 
a. Cr. El. 511. 
13 Co. 18. Hob, 
44+ Palm, 119. 
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(a) in modo decimandi, but not in non decimando, and the reaſon 
thereof is, becauſe he is not, but in ſpecial caſes, Capable of 
tithes at the common law, and therefore without ſpecial matter 
ſhewed, it ſhall not be intended that he hath any lawful dic. 
charge. And for this reaſon, in favour of holy church, althy 
it might have a lawful beginning, the law will not ſuffer ſuch 
preſcription in this caſe, to put it to the trial of laymen, who 
will rather ſtrain their conſciences tor their private beneft, 
than yield to the church the duties which belong to it. And 
the law hath great policy therein, for the decay of the revenues 
of men of holy church, in the end, will be the oyerthrow of 
the ſervice of God, and of his religion. And therefore it is 
recorded in hiſtory, that there were (amongſt others) (b) two 
grevious perſecutions, one under Diocleſian, the other under 
Julian, ſirnamed Apoſtata for it is recorded, that one of them 
intending to haverooted out all the profeſſors and preachers of 
the word of God, occidit omnes preſbyteros, but notwithſtanding 
that, religion flouriſhed, for ſanguis martyrum eft ſemen eccliſiæ; 
and yet the fame was a feartu] and grievous perſecution : but 
the perſecution under the other was more grievous and danger- 
ous, becauſe (as the hiſtory faith) zp/e occidit (c ) preſbyterium, 
for he robbed the church, and ſpoilcd ſpiritual perſons of their 
revenues, and took all from them whereon they might live; 
and thereupon in ſhort time'did follow great ignorance of the 
true religion and ſervice of God, and thereby great decay of 
the chriſtian profeſſion; for none will apply themſelves, or 
their ſons, or any other who he hath in charge, to the ſtudy 
of divinity, when they ſhall have, aſter long and painful ſtudy, 
nothing to live upon. And it was ſaid, that if a preſcription 
in non decimando ſhould be ſuffered, the (d) church would rather 
loſe than gain in theſe days ; and for this reaſon ſuch preſcrip- 
tion was not allowable. But a ſpiritual perſon who was capa- 
ble of tithes at the common law in pernancy, may preſcribe to 
be (e) diſcharged of tithes generally ; for as he may preſcribe 
to have a portion of tithes in the land of another, ſo he may 
preſcribe to diſcharge his own lands of tithes ; for it is com- 
monly faid in our books, that before the council of Lateran, 
(f) every man might have given his tithes to any eccleſiaſtical 
perſon he would, and that appears by the books aforeſaid. And 
note, it is recited by the ſtatute ot (g) 2 E. 6. cap. 13. that 
land may be diſcharged of tithes by preſcription, but that 
cannot be in caſe of a layman, ergo it ought to be in caſe 
of a ſpiritual man, vide 10 El. Dyer 277. The (h) orders 
of the Ciſtercians, Templars, and Hoſpitularii, were diſcharged 
of tithes ſub mods, ſcil. guamdiu proprits manibus excoluntur, Cc. 
and 18 Eliz. Dyer (i) 349. And as to the ſecond point, the 


ſame dependeth upon the firſt, for if the lands of the Biſhop 
| wele 
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were diſcharged in his hands abſolutely by preſcription, then 

the demiſing thereof to a layman, cannot make the ſame (a) (a] Cr. El. 585. 
chargeable which was diſcharged before ; and in that it may 7% _ * 
be more beneficial to the biſhop, for in reſpect of that he might > ang 44h. 
reſerve the greater rent, &c. And as to the third point, it Hob. 42. 309. 
was reſolved, that the traverſe was inſufficient, for as it is ſaid —_ 3. 2 
in (5) 8 E. 4. 14. a. the ſpiritual court will not allow any plea — b Sw — 


in diſcharge of tithes, and therefore the refuſal in ſuch caſe is Godb. 183. 


not matecial, for the party may have a prohibition before any (*) Hard. 406. 


ſuch plea pleaded by him in diſcharge of tithes, and therefore ogy pe 


in ſuch caſes the allegation of the refuſal of the eccleſiaſtical 512. Dyer 39. pl. 
Judge, are rather words of courſe than of effect and ſubſtance; — 8 18, 
but in ſome caſe the refuſal is (c) traverſable, as it was ad- as. 185. 
judged M. 30 & 31 Eliz. in this court, between (4) Morris (e) Cro. El. 577. 
and Eaton, where the caſe was, that Morris was ſued by () G 29+ dN. 
Eaton in the Spiritual Court for tithes; Morris alledged there, 68d. Red. 35 
that Eaton had not read the Articles according to the ſtatute; Hob. 168. 

and that the eccleſiaſtical Judge did refuſe to allow the ſame; 

and this refuſal was travetſable by the judgment of the court, 

for otherwiſe, upon ſuch ſurmiſe, all matters might be prohi- 

bited in the Spiritual Court, although the ſpiritual Judge do 

all that belongeth to law and juſtice. And in the ſame caſe, 

the party grieved may have remedy by his appeal; but in the 

other caſe of diſcharge of tithes, or de modo decimandi, the (e) (e) Cro. El.grr. 
Judges of our law well know, that the eccleſiaſtical Judges 

will not allow ſuch allegation, and fo 1s the difference, Note 

reader, a mai may preſcribe, that he and all thoſe whoſe 

eſtate he hath in the manor of Dale, in Dale, @ tempore cujus, 

Sc. have paid to the parſon of Dale for the time being, a cer- 

tain penſion yearly, for maintenance of divine ſervice there, in 

contentation of all tithes renewing or ariſing within the ſame 

manor : and further preſcribe, that he, and all thoſe whoſe 

eſtate he hath in the ſame manor, time out of mind have uſed 

in reſpect gf the ſaid penſion ſo paid to the parſon, to have all 

the tithesaccruing and ariſing within the faid manor, or any part 

thereof, /cil. of all the lands holden of the ſaid manor, or parcel 

thereof: and ſuch preſcription was adjudged good in the King's 

Bench, M. 39 & 40 Eliz. Rot. 199. in an action upon the caſe 

between Pigot (/) and Hern, in which caſe two points were 7) o. El. 
reſolved for good law : 1. 'That in ſuch ſpecial caſe, alay perſon, 599, 785. Cro. 


owner of the ſaid manor, ſhall ſue for the tithes upon all the 1 52%? Sand, 
142. Lane 17. 


ſpecial matter aforeſaid in the Spiritual Court, for it ſhall be Moor 483. 589. 

intended at the beginning, the lord was ſeiſed of the whole Hob. 42. 297. 

manor before the tenancies were derived thereout, and then 
| g by 


Degg. Parl. 224. 
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by compoſition, or other lawful means, the lord ſhould have 
all the tithes within the manor for the ſaid penſion paid to the 
parſon; and the law intendeth, that at the beginning it waz 
for the maintenance of divine ſervice, and pro bono eccleſiæ, the 
reaſon of which intendment is the continual uſage, a temprr; 
cujus, Ic. 2dly. It was reſolved, that upon this ſpecial matter 
alledged, a man may have tithes as (@) appurtenant to a manor ; 
for he preſcribeth by a gue eſtate in the manor, and therefore 
cannot have them in groſs. But it was adjudged in (5) Winch. 
comb's caſe, in this court, in a prohibition, Hil. 35 Eliz, 
that a man cannot preſcribe generally in him and all thoſe 
whoſe eſtate he hath in ſuch manor, to have any tithes apper. 
taining to the ſame ; for without ſuch ſpecial matter ſhewed, 
tithes which are ſpiritual things, and due jure divins, for the 
ſubſtraction of which, remedy lieth only in the Spiritual Court, 
and no remedy at the common law, cannot be parcel or ap- 
purtenant to a manor, or any other temporal inheritance, 
And the Attorney-General was of counſel with the plaintiff, 
and Walter of the Inner Temple with the defendant. 


[But note, tithes in England are now generally confeſſed to 
be due only jure humans, See Bohun's Law of 'Tithes, pag. 
2, 3, 12, 13, &c.] And quzre how tithes could be ſued 
for in the Spiritual Courts, when there was no ſuch court in 
being ? See the caſe of Sydowne v. Holmes, very well reported 
by Sir William Jones, fol. 368 for the ſeveral diſcharges of 
tithes, by the common law and ſtatute ; and Tee Bunbury's 
Reports in the table, tit. Tithes.] £ | 


part II. 


The Archbiſhop of CanTERBURY's Caſe: 
Trin. 38 Eliz, 


In the King's Bench. 


Balſer; the caſe was, there was a religious college in $534. 1 Jones 4. 


* a prohibition in the King's Bench, between Green and y,,, 423. 


Muidſtone, to which the rectory of Maidſtone was impropriate, Co. Lit. 301. 


And the ſaid college had divers lands and tenements within 
the ſaid pariſh of Maidſtone, and all was given to the King 
by the ſtatute of 1 E. 6. And afterwards the reCtory was 
conveyed to the Biſhop of Canterbury, and the lands, parcel 
of the poſſeſſion of the ſaid college, were conveyed to the Lord 
Cobham ; and now the farmer of the Lord Cobham brought 
a prohibition againſt Balſer, farmer of the ſaid reQory, to 
Whitgift Archbiſhop of Canterbury, and in his prohibition he 
alledged the branch of the ſtatute of 31 H. 8. concerning diſ- 
charge of tithes, and ſhewed, that the maſter of the ſaid col- 
lege was ſeiſed of the ſaid lands, and of the faid rectory, ſimul 
& ſemel, as well at the time of the making of the act of 31 H. 
8. as at the making of, the ſaid act of 1 E. 6. and held them 
diſcharged of tithes ; and ſhewed the ſaid act of 1 E. 6. by 
which the ſaid college was given to King E. 6. and thereupon 
the defendant did demur in law, And in this caſe divers 
queſtions were moved. 

I. Whether the ſaid college came to the King as well by 
the ſtatute of 31 H. 8. as by the ſtatute of 1 E. 6. for if 
this college came to the King by the ſtatute of 31 H. 8. 
then without queſtion the ſaid branch of the ſaid act con- 
cerning the diſcharge of tithes, extends to it : and it was ob- 
jected by the plaintiff's counſel, that the words of the ſaid 


31 H. . C 1 
1 Lev. 185. zo 


1 E. 6. Cap. 14. 


act are general, /c. ** that all monaſteries, &c. colleges, & c. 


which hereaſter ſhall happen to be diſſolved, &c. or by any other 
„means 


* -; YN . 3 , - , * 8 © j - 


4 > ad 1 8 1 _” ay 
a og WET EE "Sn IIS. 


= 
4 
7 
8 
+3 
4 
[] 
*#g 
T 


Oo TE 


PL 
a OD wi SIO 44, 


x 

5 | 
? 

1 

* 

2? 

bl 

0 

N 

: 

os 

J 
[4 
Li 
49 
2% 
is 
4 7 
hi 
2 
* 7 

: £ 


(a) Hob. 310. 


(5) Cro. Jac. 58. 


Raym. 62. Hard. 
155. 442. 2 Inſt, 
137. 457. 478. 
629. 1 Leon. 
277. Dyer 109. 
pl. 38. Godb. 
395. Latch, 89. 
43 Co. 82. d. 


9. Co. 117, 118. 


te) Golebb. 171. 


pl. 102, Godb. 
295 1 Jones 186. 


(d) Dyer 109. 
pl. 38. 2 Jones 
185. 


(0 4 Inſt 4a. 


Br. Par- 
liam, & Stat. 73. 


(2) Hob. 310. 
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te means come to the King's Highneſs, ſhall be veſted, deemed, 
<* and judged by authority of this parliament in the very actual 
and real poſſeſſion of the King, &c.” And when this col. 
lege came to the King by the ſtat. 1 E. 6. it came to the King 
within theſe words of the act“ by any means.” But it wa; 
anſwered by the defendant's counſel, and reſolved by the 
court, that that could not be for (a) ſeveral reaſons. 

1. When the ſtatute ſpeaks of {ifſolution, renouncing, re. 
linquiſhing, forfeiture, giving up, &c. which are (5) inferior 
means, by which fuch religious houſes came to the King, then 
the ſaid latter words or by any other means” cannot be in- 
tended of an act of parliament : which is the higheſt manner 
of conveyance that can be; and therefore the makers of the 
act would have put that in the beginning, and not in the end, 
after other inferior conveyances, if they had intended to extend 
the att thereunto. But theſe words by any other means” 
are to be io expounded, ſcil. by any other ſuch infe: ior means, 
As it hath been adjudged; that Biſhops are not included within 
the ſtatute of 13 Eliz. cap. 10, for the ſtatute beginneth with 
(c) colleges, Deans and Chapters, Parſons, Vicars, and con- 
cludes with theſe words, and others having ſpiritual promo- 
tions; theſe latter words do not include Biſhops, cauſa qua 
ſupra. So the ſtatute of Weſt. 2. cap. 41. the words of which 
are, /atuit Rex, quod fi abbates; priores, cuſtodes hoſpital” & ali. 
arum domorum religioſarum, &c. Theſe latter words do not 
include Biſhops, as it is holden 1 & 2 Phil. & Mary, Dyer 
100. 109. for the (4) cauſe aforeſaid. 

2. The ſaid clauſe of 31 H. 8. that the ſaid religious houſes 
ſhall be in the King by authority of the ſame act; and the 
ſtatute of 1 E. 6. enacts, that all colleges, &c. ſhall be by au- 
thority of this parliament, adjudged and deemed in the actual 
and real poſſeſſion of the King, fo that the (e) latter parlia- 
ment being of as high a nature as the firſt was, and providing 
by expreſs words, that the colleges ſhall be, by authority of 
the ſaid act, in the actual poſſeſſion of the King, the ſaid col- 
lege cannot come to the King by the, act of 31 H. 8. It is 
faid in 29 H. 8. parliament. & flat. br. (f) it lands be given 
to tenant in tail in fee, his iſſue cannot be remitted, for the 


latter act doth take away the ſtat. de donis, c. 3. I he uſual 


form of pleading of them, which came to the King by the 
ſtatute of 1 E. 6. and by the act of 31 H. 8. doth manifeſt the 
law clearly, /cil. to plead ſurrender or relinquiſhment, &c. 
virtute cujus ac vigore of the ſtatute of 31 H 8. the King was 
ſeiſed, but to (g) plead the act of 1 E. 6. of chauntries, v:r- 
tute cujus ac vigore of the ftatuig of 31 H 8 was never heard ot 
ſeen, and for ali theſe cauſes it was reſolved, that this college 


came to the king by the act of 1 E. 6. and not by the act of 


31 fl. 8. 
The 2d queſtion was, foraſmuch as the ſaid college came 


to the King by the act of 1 E. 6. and not by the act of 31 H. 8. 
whether 
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whether the ſaid branch of diſcharge of tithes, extends to ſuch 
colleges which aſter came to the King by any other act, and 
not by the act of 31 H. 8 and it was objected, that the ſaid 
branch ſhould extend to colleges which came to the King by 
any other act, for it was ſaid, that although the preamble of 
the faid branch ſaith, “the late monaſteries, &c.“ yet this is 
not literally to be underſtood of monalteries only which were 
diſſolved before the act, for (late) is to be conſtrued according 
to the body of the act. /c. of thoſe which were diſſolved before, 
or which ſhould come to the King afterwards by the ſaid act, 
ſo that when they are diſſolved, and in the King by force of 
this act, this act may call them (late) quod fuit conceſſum per 
curiam. Alſo they ſaid, that the words of the branch itſelf 
are general, fell. wot monaſteries, &c. colleges, &c. without 
any limitation, ſo that they conceived, that the words of the 
faid branch made for them, and that this clauſe of diſcharge 
ſhould extend to all monaſteries, &c. colleges, & quæcungue, 
by what means ſoever they came to the King; and they ſaid, 
that the intent of the act was ſo, for the intent of the act was 
to benefit the King, and to make the ſubject more deſirous 
of purchaſing them, &c. Againſt which it was ſaid by the 
defendant's counſel, and reſolved by the court, that neither 
the words, nor the meaning of the ſaid branch, did extend to 
any monaſteries, &c. but to thoſe (a) only, which came to (a) r Jones 4. 
the King by the act of 31 H. 8. for it would be abſurd, that 574 735. Cro. 
the branch of the act of 31 H. 8. ſhould extend to a future act = — 
of parliament, which the makers of the act of 31 H. 8. with- | 
out the ſpirit of prophecy, could have no foreknowledge of ; 
but this clauſe of diſcharge of tithes, ſhall extend only to thoſe jou 
poſſeſſions which came to the King by the ſame act. And 
where it was ſaid, that the firſt words of the branch were ge- 
neral, the ſame is true, but the concluſion of that branch is, 
inas large and ample manner as the late abbots, &c. So that 
(late) being ſo intended, as it hath been agreed on the other 
de, ſcil. only of religious houſes which came to the King by 
31 H. 8. it is clear, that that branch cannot extend to this col- 
lege which came to the King by the act of 1 E. 6. 

The 3d queſtion was, admitting that the faid college had 
come to the King by the ſtat. of 31 H. 8. whether ſuch general 
allegation of unity of poſſeſſion of the rectory and of the lands 
in it, was ſufficient; and it was reſolved by the court, that it 
was not ſufficient ; for no unity of poſſeſſion ſhall be ſufficient 
vithin the ſame act, but a lawful and perpetual unity of poſ- 1 Co. 14. b. 
ſeſſion time out of mind, as it was adjudged M. 34 & 35 Eliz. - 
in a prohibition between (5) Valentine Knightly, Eſq. plain- (4) 1 Leon 331. 
tiff, and William Spencer, Eſq. defendant, where the cafe Lit. Rep. 14. 
was ſuch, the plaintiff in the prohibition ſhewed, that Philip, Lee = _ 
abbot, of Eveſham, and all his predeceſſors, time out of _— a Bro. 
mind were ſeized as well of the rectory impropriate of 25. Poſtea 48. a. 


Badby 


rr 


[a) Hob, 308. 


(b) Hob. 296, 
297. 309. Cro. 
E 4545 559+ 
os. Dyer 277, 
Pl. 60, Antea 
43. b Moor 
32.913. 2 Inſt, 
52. Cro. El. 
579. 2 Brownl, 
25. Palm. 119. 
1 Leon. 332. 
Latch. 90, 91. 


(c) 11 Co. 10. a. 
14. b. Moor 50. 
218. pl. 356.532, 
I» 534. 
21 Hob. 
44, 208, 302, 311. 
32 H. 8. Br. diſ- 
mes 17. Dav. 6. a. 
Br. N. C. 
178. Dall. 50. 
pl. 14. 2 Bulſtr. 
184. Noy 35. 
132. 1 Leon. 
248 332. 334. 
355. 4 Leon. 47. 
Cro. [ac 452, 
45 6 5. Dyer 


63. pl. 2 1. Save 


62 


(4d) 11 39, 14. 
b. Hod. 20 8. 
(e) 2 Rol. 745. 
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Badby cum Newman in the county of Northampton, as of ih 
manor of Badby cm Newman, in Badby aforeſaid, in his de. 
meſne, as of fee, in the right of his monaſtery, /imul & ſenel 
until the ſuppreſſion of the ſame monaſtery, quodgue rations ind. 
the ſaid abbot, and all his predeceflors, until the diſſolution 
of the ſame monaſtery had held the ſaid manor diſcharoed 
from the payment of tithes, until the diſſolution of the ſame 
houſe, and ſhewed the branch of the ſtatute of 31 H. 8. con. 
cerning diſcharge from the payment of tithes, and conveyet 
the ſaid manor to Knightly, and the ſaid rectory to Spencer, 
who libelled in the Spiritual Court for tithes of the demeſne; 
of the ſaid manor, againſt Knightly, who upon the matter 
aforeſaid brought the prohibition, and it was adjudged, that 
the prohibition was maintainable; for the ſaid branch of the 
act of 31 H. 8. was made to prevent two miſchiefs, one, that 
otherwiſe all the (a) impropriations of rectories to houſes of 
religion, had been diſappropriate; for if the body to which the 
rectory is appropriated, had been diſſolved, the impropriation 
to ſuch body had been diſſolved alſo, as appears by 3 E. 3. 21 
E. 4. 1. a. 21H. 7. 4. b. F. N. B. 33. k. I. Another milchicf 
was, that whereas many religious perſons were diſcharged from 
the payment of tithes, ſome by their (3) order, as the Ciſter- 
tians, Templars, Hoſpitallers of St. John of Jeruſalem, 2 
appears by 10 Eliz. Dyer 277; Some by preſcription, ſome 
by compoſition, ſome by the Pope's bulls, &c. and the greatet 
part of religious houſes, as the ſaid abbey of Eveſham was, wer? 
founded before the council of Lateran : and before time > 
memory, it would be infinite, and in a manner impoſlible by 
any ſearch, to find all the diſcharges and immunities which 
ſuch religious houſes had, and for this reaſon alſo the ſaid 
branch was made. And the great doubt in the ſaid caſe, was 
conceived upon this word (diſcharge) for it was ſaid, that ( 
unity of poſſeſſion was not any diſcharge of tithes, and by con- 
ſequence was not ſuch diſcharge as was within the intent of 
the ſaid act. And for the force of this word (diſcharge) 18 E. 
3. Bar. 247. 35 H. 6. 10. b. 22 E. 4. 40. B. & 6 H. 7.10 
b. were cited. But as to that, it was reſolved by the court: 

1. That the (4) ſtatute doth not ſay diſcharge of tithes, but 
diſcharge of payment of tithes, 

2. The ſtatute doth not fay, diſcharge of payment of tithes, 
abſolutely, but as freely as the abbot, &c. held it at the day of dil- 
ſolution, and then this word (diſcharge) being referred to a cer- 
tain time, may be intended of a ſuſpenſion by unity. As if a man 
ſeiſed of a rentdifleiſes the tenant of the land, and makes a ſeoff- 
ment with warranty, the feoffee ſhall (e) vouch as of land 


diſcharged of the rent, and yet the rent was but — 
ut 
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but every ſuſpenſion is a diſcharge for a time, and the dil- 
charge being referred to the time of the warranty, extends to 
the ſuſpenſion. Qued vide 30 E. 3. 30. 3H. 7. 4. 41. a. 
21 H. 7 9. a. b. F. N. B. 135. e. 

3. The ſtatute ſaith, “ as freely as the Abbot, &c. retain - 
ed the ſame.“ And it was ſaid, that it was the intent (a) of 
the King, and of the makers of the act, to diſcharge the land 
of payment of tithes in ſuch caſe of unity of poſſeſſion, being 
a general caſe to (%) induce purchaſers the racher to purchaſe 
the land for greater prices. | 

4. For (c) the infinite impoſſibility, and the impoſſible in- 
fnitencſs as hath been ſaid, all the diſcharges which ſuch re- 
Jigious houſes had, could not be known and the ſame con- 
ſtruction was made in this court, Hil. 24 Eliz. in a prohibi- 
tion between (4) John Roſe and William Gurling, for tithes 
in Flixton in the county of Suffolk. See 18 Eliz. Dyer (e) 
249. the parſon of Peykirk's cafe. And it was likewiſe re- 


folved in the ſaid caſe of () Knightly, that nothing could be Hob 


traverſed but the unity, for (g) ratione inde, &c. is but the 
the concluſion and the judgment of the law upon the prece- 
dent matter; but it was alſo reſolved, that if before the diſ- 
ſolution the farmers of the demeſnes had (+) paid tithes, &c. 
to the Abbot, &c. then the intendment of the law by the rea- 
ſon of the ſaid unity of pofſeſſidn (which ought to be time 
out of mind) that the land was diſcharged of the payment of 
tithes, will not hold place. For as Bracton faith, (i) fabitur 


preſumptioni donec probetur in contrarium. But if the lands 3 


were always occupied by the Abbots, or demiſed over, and 
no tithes at any time paid for the ſame before the act, although 
the land be conveyed to one, and the rectory to another, yet 
the land is diſcharged of the payment of tithes: and if the 
farmers of the-demeſnes had paid tithes beſore the act, the 
{ame ſhould be pleaded by the defendant in the prohibition, 
and iſſue thereupon might be taken, as it was in the like caſe, 
Trin. 38 Eliz. in this court, between Edward Grevil, Eſq. 
poſſeſſor of the demeſnes of the manor of (+) Nafing in the 
county of Eſſex, plaintiff; and Martin T rot, proprietor of the 
rectory of Naſing defendant, where againſt ſuch unity of 
poſſeſſion in manner and form aforeſ. alledged by the plaintiff 
in the Abbot of Waltham and his predeceſſors, &c. in the 
tectory and demeſnes, and with like concluſion as aforeſaid: 
the deſendant alledged payment of tithes by the farmers of 
the ſaid demeſnes (without any (1) traverſe by the rule of the 
court) and iſſue was joined thereupon, and it was tried againſt 
Trot, and thereforc the prohibition Rood. And it was like- 


wiſe reſolved, that although the plaintiff in the caſe at bar 
wedged, that the maſter of the ſaid college, at the time of 
the making of the ſaid act of 1 Edw. 6. held them diſ- 
charged 
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(a) Cro. lac. 
559. Il — 14 


(5) P:idgm. 134» 


() 9 Co. 25. a, 
11 Co. 14. b. 
Hob. 298. 


Bridgm. 34. 


(4) Co. Ent. 

nu. 4. | 

(e) Antea 44. b, 

Dyer 349. pl. 16 
ob. 44. 

Palm. 119. Cro. 

El. 511. 13 Co. 

18. 


(f) Antea 47. a. 
(g) 11 Co. 10. as 
Hard. 70. 

Hob. 298. 

1 Leon, 333. 
Cro. El. 29 584, 
58 5. Moor 530, 
534. Doct. pla. 
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(-)Cre. Jac. 473. 
559. 11 Co. 14.b. 
(i) 4 Co. 71, o. 
5 Co. 7. b. 
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6 Co. 73. b. 
Co. Lu. 373. b. 
2 Bulſt 214. 
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(a) 1 Rol. 653. 
11 Co. 14 b. 
Cr. Car. 423. 
Hob. 297. An- 
tea 44. b. 


(5) Hob. zoo. 
9 Co. 26. As 

1 Ed 6. 44. a. 
Cro. Car, $4 3+ 
Bridg. 142, 
Gcab. 398. 

11 Co. 14. 


ce Co. Lit. 
342. a. 1 Jones 
185. 


4d Dyer 231. 
pl. 1. 1 Co. 47. a. 
10 Co. 5. b. 
Ben. in Kelw. 
211. pl. 19. Ben. 
in Aſh. pl. 19. 
N. Ben]. 132. 
pl. 195. 


Archbiſhop of CaxTEREUR L's Caſe. Part If, 


charged of tithes ; and although the lands of ſuch religious per. 
ſons may be (a, diſcharged of tithes by preſcription, as it hath 
been lately adjudged in the caſe of one Wright in this court, 
or by compoſition, &c. yet ſuch general allegation that he waz 
diſcharged of tithes, was not ſufficient, without ſhewing how 
he was diſcharged, either by preſcription, compoſition, or 
other lawful means. But if the land had come to the King by 
the ſtatute of 31 H. 8. then (65) by force of the ſaid branch of 
diſcharge of the payment of tithes, ſuch general allegation, 
that ſuch Prior, &c. held the land at the time of the difſolu- 
tion of the ſaid priory diſcharged of the payment of tithes, 
without ſhewing how, had been ſufficient, and ſo is the com- 
mon uſe in prohibitions. 

The fourth queſtion in the caſe at bar was, whether any 
houſe which was eccleſiaſtical, and not religious, as Biſhops, 
Deans and Chapters, Archdeacons and the like, ſhall be 
within the act of 31 H. 8. for no houſe within the act of 31 
H 8. is ſaid religious, but ſuch u hich was regular, and which 
conſiſted of fuch perſons as had profeſſed themſelves, and 
vowed three things, that is to ſay obedience, voluntary poverty, 
and perpetual chaſtity z and thoſe are called in our law, dead 


perſons in law. For after ſuch profeſſion their heirs ſhall have 


their lands, and their executors or adminiſtrators their goods, 
and that was called mors civilis, which was the reaſon that 
when a leaſe for life was made, always the habendum was, to 
have and to hold to him durante vita ſua naturali, for it was 
then taken, that if the habendum had been durante vita ſua 
(without ſaying naturali) the civil death, that is to fay, the 
entry into religion had determined it. But it was reſolved by 
the court, that no eccleſiaſtical houſe, if it be not (c) religi- 
ous, is within the act of 31 H. 8. for divers reaſons. | 

I. The words of the act are always through the whole act 
in the copulative, “ religious and ecclefiaſtical,” ſo that if it 
be eccleſiaſtical only, it is out of the act. 

2. The makers of the act, gave the King as well thoſe reli- 
giousandeccleſiaſtical houſes which were diffolved, &c. as thoſe 
which ſhould be afterwards diſſolved, but none were diffolv- 
ed beſore the act, but only religions houſes, and no houſe 
eccleſiaſtical only; for no biſhoprick, deanery, archdeaconry, 
&c. or ſuch-like ecclcfiaſtical and ſecular corporation was diſ- 
ſolved before; theretore no eccleſiaſtical houſe which was not 
religious, (which after the act ſhall be diſſolved) was within 
the intent and meaning of the ſaid act. 

Thirdly, it is enacted by the ſtatute of 31 H. 8. that (4) 
all religious and eccleſiaſtical houſes, which after {lull 
be diſſolved, &c. ſhall be in the actual poſſeſſion of the 
King, in the ſame ſtate and condition as they were b 

| 122 


Part IT: Archbiſhop of CanTerBUuRY's Caſe, 49 


the time of the making of the ſaid act, upon which clauſe of 

the ſtatute it was adjudged, Paſch. 5. Fliz. Rot. 1029. fe- Co. Lit. 342, 
ported by Serjeant Bendloes. And Mich. 6 & 7 Eliz. Dyer 

231. and Plow. Com. 207. (a) That if an Abbot after the (a) Dyer 23r. 
ſaid act grants the next avoidance of an advowſon, or makes 16 © _ —_— 
a leaſe for years, and afterwards ſurrenders, ſo that by the pen. in Nel, 
act, the poſſeſſions of the abbey ought to be in the King, in 211. pl. 19. 
the ſame ſtate and condition as they were at the time of the * To 
making the act; and at the time of making of the act, the — = wa. 
land and the advowſon were diſcharged of all intereſts, for 

this reaſon it was adjudged in both caſes, that the leaſe and 

the grant were void by the ſaid act. But if a Dean and 

Chapter, and other ſuch eccleſiaſtical and ſecular corporations 

ſhould be within the ſaid act, then if they ſhould ſurrender 

their poſſeſſions, they would avoid all their own grants and 

leaſes, which would be dangerous. And that was one princi- 

pal reaſon that the colleges, chanteries, &c. which came to 

the King by the acts of 37 H. 8. or 1 E. 6 ſhould not veſt in 

the King by the act of 31 H. 8. for the miſchief before, for 

avoiding of their leaſes, grants, &c. And to conclude this 

point, it was held in the Common Pleas in Parret's caſe, con- 

cerning the priory of Frideſwide, that if the houſe be not 

religious and regular, it is not within the act of 31 H. 8. 

And as to the opinion of 10 Eliz. Dyet 280. (5) Corbet's (4) Dyer 280. 
caſe, concerning the priory of Norwich, it ſeems that that l. 17, 22, 13. 
differs much from other Deans and Chapters, for the Dean 
and Chapter of Norwich was once religious, for they were 
Prior and Convent before; and yet that caſe was denied by 
Popham Chief Juſtice, and ſome other of the Judges, for the 
reaſons and cauſes aforeſaid. 

Fifthly, it was held by the court, that although it is pro- 
vided by the ſtatute of 1 E. 6. that the King ſhall have the _——— 225 
lands of the colleges, &c. * in as ample and large manner as (e) Cn. Jac. 
the ſaid prieſts, wardens, &c. had or enjoyed the ſame,” that 462. 452. 1 co. 
theſe general words ſhould not diſcharge the land of any tithes, DEI 11 Co. 
for they are not iſſuing out of land, but are things diſtinct from bas 2 7 
the land. For as the book is in (24) 42 Edw. 3. 13. a. the 2 Bulſt. 8 3, 184. 
prior ſhall have (e) tithes of land againſt his own feoffment of Styler 279. Owen 
the ſame land; and it is no good cauſe of prohibition to — 
alledge unity of poſſeſſion in a college which came to the Dall.50.Dav. 6.2. 
King by the ſtatutue of 1 Edw. 6. as a man may by the Noz. 35.232. Br. 


ſtatute of 31 Hen. 8. in an Abbot, Prior, &c. as afore- — 2 


ſaid; for the ſtatute of 1 Edw. 6. hath no ſuch clauſe of x1. 161. 479. 
Il h 2 diſ- — 226. Hetl. 
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diſcharge of payment of tithes, as the ſtatute of 31 H. g. 
hath. And therefore ſuch perpetual unity, as bath been ſaid 
before, will not ſerve upon this act of 1 E. 6. And after. 
wards a conſultation was granted : and another conſultation 
was granted the ſame term in another prohibition ſued upon 
the ſame matter between Green and Buff ken. And Laurence 
Tanfield and others, were of the counſel with the plaintiff, 
and the Attorney-general and others with the defendant, 


[See Hob. 295. contra. And note Raym. 225, &c. That no 
precedent, judgment, or good opinion, will warrant Coke's 
opinions in this caſe, Q. 

[See Comyn's Rep. 498. to 512. and Bunbury's Rep. 26, 
37, 38, 66, 122, 338, 159, 209, 214, 296, and 3 Burro, . 
1375 to 1379. and 2 Blackſ. Com. 28 to 32. and 2 Ld, Raym. 
991. x Ld. Raym. 137. 2 Salk. 655.] 
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Sir HUGH CHOLMLEY's 
Caſe. | 


Paſch. 39 Eliz, 


In the Exchequer. 


IR Hugh Cholmley, debtor to the Queen, brought an Moor 442. 
action of treſpaſs in the Exchequer, againſt Randal Han- 2 Rol. Rep. 60. 
mer and others, Quare clauſum fregit in Bettifield in the 
county of Flint, ue minus, &c. And upon not-guilty plead- 
ed, the jury gave a ſpecial verdict to this effect; Thomas 
Holford had iſſue two ſons, Chriſtopher the elder, and George 
his younger Son ; Chriſtopher had iſſue Mary, wife of the 
ſaid Sir Hugh Cholmley now plaintiff; and that the ſaid 
Thomas Holford was ſeiſed in fee of the land in queſtion 
(amongſt others ;) and he and Jane his wife, and Chriſtopher 
their elder ſon, did levy a fine of the ſaid land 7 Eliz. to John 
Warren and Thomas Stanley, &c. to the uſe of the ſaid Tho- 
mas Holford for life, and afterwards to the uſe of the ſaid 
Chriſtopher and the heirs males of his body, and afterwards 
to the uſe of the ſaid George and to the heirs males of his 
body, &c. and afterwards to the uſe of the right heirs of the 
ſaid Thomas. And afterwards, that is to ſay, in September, 
11 Eliz. the ſaid Thomas Holford died; 23 | any 12 Eliz, 
the ſaid George by indenture between him and John Warren, 
inrolled within ſix months in the Chancery, for 201. bargained 
and ſold the tenements aforeſaid and all his eſtate, right, ti- 
tle, and intereſt in them, to the ſaid John Warren, to have 
and to hold the tenements aforeſaid and all his eſtate, right, 
title and intereſt in them, to the ſaid John Warren, 'for the 
life of the ſaid Chriſtopher, and after his death, the remain*+ 
der to the Queen her heirs and ſucceſſors tor ever, upon 
Hh 3 con- 


{5) Co. Lit, 372. 
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condition that the eſtate ſhould be void upon tender of 201. 
at the Chapel of the Rolls to the ſaid Warren, or to the Queen, 
her heirs or ſucceſſors; 14 Marti, 12 Eliz. the ſaid Chriſto. 
pher did enfeoff Sir Hugh Cholmley the plaintiff's father, 
and others, to the uſe of them and their heirs, and 17 Aprilis, 
12 Eliz. at the great ſeſſions held within the ſaid county of 
Flint, a common recovery was had againſt the ſaid feoffees, 
who vouched to warranty the ſaid Chriſtopher, who vouched 
over the common (a) vouchee, and execution was had accord- 
ingly, which was to the uſe of Chriſtopher and his heirs. And 
afterwards, that is to ſay, 21 Novemb. 14 Eliz. George Hol- 
ford tendered 201. to Warren at the Chapel of the Rolls, 
which he received. After which tender, the Queen, by her 
letters patent, bearing date 14 Decemb. 14 Eliz. reciting the 
grant made by the ſaid George Holford to Warren, the re- 
mainder to her upon the condition aforeſaid ; and that the ſaid 
grant and remainder to her was by fraud and covin, &c. prout 
nobis ſatis liguet, the Queen ex certa ſcientia & mero motu grant- 
ed the remainder which ſhe had in the tenements aſoreſ. to 
the ſaid Chriſtopher in fee. And afterwards, 15 Dec. 14 Eliz. 
George Holford, by indenture delivered at Weſtminſter, and 
inrolled within fix months in the Chancery, bargained and 
fold to John Bruin the tenements aforeſaid, to have and to 
hold for the term of Chriſtopher's life, the remainder to the 
Queen in fee, upon condition to ceaſe upon tender of 20s. 
at St. Dunſtan's church, &c. to which grant 18 Decemb. 
14 Eliz. Bruin agreed; and aſterwards, 4 Feb. 14 Eliz. an- 
other recovery with (65) double voucher, in which the ſaid 
Chriſtopher was vouched again, was ſuffered ; which recove- 
ry was to the uſe of the ſaid Chriſtopher and his heirs, anno 
19 Eliz. Chriſtopher died without iſſue male, 27 Jan. 23 Eliz. 
George paid the 308. to Bruin, according to the faid condi- 
tion which was found by inquiſition, found by virtue of a 
commiſhon under the great ſeal of England, upon which the 
ſaid George ſhewed his title to the court; and, upon ſhewing 
his right, it was awarded quod manus dominæ Reginæ amovean- 
tur. And thereupon the defendants, by the commandment 
of the ſaid George, entered upon the plaintiff, who claimed 
in the right of his wife, whereupon the plaintiff, brought his 
action of treſpaſs : and whether the entry of the ſaid George 
was lawful or not, was the queſtion. 

And after many arguments at the bar, the caſe was argu- 
ed at the Bench by Ewens, Clark, and Periam Chief Baron : 
And it was unanimouſly agreed by them, that the entry 
of George Holford was not lawful, wherefore judgment 
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was given for the plaintiff. And in this caſe divers points 
were unanimouſly reſolved by the court. 

1. That the remainder limited to the Queen after the death 
of Chriſtopher, was void for three reaſons : 

1. Becauſe Warren, who was party to the firſt indenture, 
took nothing ; and by conſequence the Queen, who is not 

rty to the indenture, but named by way of remainder (a) 
after the habendum, the particular eſtate being void, ſhall take 
nothing ; for the eſtate which is limited to Warren is for the 
life of Chriſtopher. And as to this point, the cafe is ſuch, 
Chriſtopher being tenant in tail, the remainder to George in 
tail; George, by deed indented and inrolled, doth bargain 
and fell his remainder to Warren for the life of Chriſtopher; 


51 


(a) Co. Lit. 2 1. a. 
26. b. 378. b, 
Cr. Jac. 434. 
Poph. 125, 126. 


this grant 1s void, becauſe it can never take effect in poſſeſſion, 


nor can the grantee ever have any benefit thereof: and there- 
fore a difference (b) was taken between ſuch grant of a rever- 
fron and the faid grant of a remainder ; for the grant of a (c) 
reverſion during the life of a tenant in tail is good, becauſe 
he ſhall have the (d) ſervices which the tenant in tail ought 
to do during the life of the tenant in tail ; but ſuch grant of a 
remainder can never, to any purpoſe, take effect, and there- 
fore it is void. Moreover, a manifeſt difference appears be- 
tween this caſe at bar, and a (e) leaſe to Chriſtopher for his 
life, the remainder to another for the life of Chriſtopher, for 
by polſibility the remainder may take effect; /c/. if the tenant 
for liſe makes a feoffment in ſee, or commits any forfeiture, 
he in the remainder may enter for the forfeiture; and 


that is proved by the book in 41 E. 3. Fitz. Waſt. 83. and 3 


(f) (remanere dicitur quaſi terra remanens) that cannot be when 
a remainder cannot by any poſſibility fall into poſſeſſion. For 
a remainder ought to veſt in eſtate, during the (g) particular 
eſtate, and ought to take effect in poſſeſſion when the particu- 
lar eſtate ends, for vana e/? illa potentia que nunquam venit in 
actum. It was objected, that Chriſtopher might enter into 
religion, and then might Warren enter during his natural life, 
for as much as Chriſtopher had no iſſue male. But as to that, 
it was anſwered and reſolved, that ſuch pollibility (+) of pro- 
feſhon ſhall not make the remainder good tor two reaſons : 

1. Becauſe it is ſuch a remote poſſibility as ſhall not be 
intended by a common intendment to happen; but (i) a poſ- 
ſibility which ſhall make a remainder good, ought to be a 
common poſſibility, and potentia propingua, as death, or 
death without iſſue, or coverture, or the like. And there- 
fore as the logician faith, potentia eff duplex, remota & propin- 
qua, 9 H. 6.24. b. the remainder to a (4) corporation which 
is not at the time of the limitation of the remainder is void, 

Hh 4 although 


(5) Yelv. 149. 
See 1 Salk, 233. 
(c) 11 Co. 70. b. 
(4) Yelv. 149. 
2 Black. Com. 
175. 

Plowd. 27 


(e) Plowd. 422. 
a. Moor 244. 
Winch. 55. 

1 Sand. 151. 
Lit. ſect. 418. 
Co. Lit. 64. 202. 
Dyer 339. F. N. 
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(8 1 Co. 6b. d. 
129. b. 130. 7. 
134. b. 135. b. 
3 Co. 201. a. 
Raym. 54, 13» 

2 Anderſ. 37. 
Moor 104. 

Co. Lit. 284. a. 
(b) 11 Co. 70. b. 
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(i) Co. Lit. 20. b. 
25. b. 10Co. 50.6. 
2 Rol. Rep. 129. 
(&) Wanch. 55. 
Moor. 104. Hob. 
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Raym. 144- 

2 Anderl. 37. 
Winch. 55. 
Moor 104, Co, 
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(ge) 1 Rol. Rep. 
254. Moor 104. 


1.6. 24-2. 


CHoLuLExX's Caſc. Part II. 


although ſuch be erected afterwards during the particular 
eſtate, for it was potentia remota and this difſerence plain] 

appears in a common caſe in our books. If a leaſe be made 
for life, the (a) remainder to the right heirs of J. S. This is 
good ; for, by common poſlibility, J. 5. may die during the 
life of the tenant ſor life: but if at the time of the limitation of 
the remainder, there is no ſuch (6) J. S. but during the lie of 
the tenant for life, J. S. is born and dies, his heir ſhall never 
take as it is agreed in 2 H. 7. 13. b. And in (c) 10 E. 3. 46. 
the caſe was, that upon a fine levied to R. he granted and 
rendered the tenements to one I. and Florence his wiſe for 
their lives, the remainder to (d) G. ſon of I. in tail, the re- 
mainder to the right heirs of I. and in truth at the time of the 
fine levied, I. had not any ſan named G. but afterwards he 
had a fon named G. and died: and ina præcipe againſt Florence, 
it was adjudged that G. ſhould not take the remainder in tail, 
becauſe he was not born at the time of the fine levied, but 
long after, wherefore another, who was right heir to I. by 
judgment of the court, was received ; for when I. had not any 
fon named G. at the time of the fine levied, the law will 


not ſuppoſe that he will afterwards have a ſon named G, 


for that is potentia remota. Note, reader, a (e) difference 
between a remainder limited by a particular name, and by 
a general name; for a remainder limited by a general name 
may be good, although the perſon be not in / at the time of 
the remainder limited: as if a leaſe for life be made, the (/ 
remainder to the right heirs of J. 8. who is alive, this re- 
remainder may be good, and yet he hath no heir at the time 
of the remainder limited. The fame law of a remainder 
primogenito filio. But a remainder limited in (g) particular by 
name of baptiſm and ſirname is not good, if the perſon be not 
in eſe. It is held in 7 E. 3. that if the advowſon of the 
church of D. be granted to the parſon of D. and his ſucceſ- 
ſors, it is void as to the ſucceſſor, becauſe the ſucceſſor who 
ought to take it, can never have any benefit by way of preſenta- 
tion. 

The ſecond reaſon why the remainder to the Queen is void, 
was becauſe the law will never adjudge a grant good by rea- 
{on of a poſſibility or expectation of a thing which is againſt 
law, for that is potentia remotiſſima & vana, which by intend- 
ment of law nunguam venit in actum. 5 

Thirdly, the remainder to the Queen is void, becauſe 
George having a remainder in tail, hath granted all his eſtate 


to Warren, habendum all his eſtate during the life of Chriſto- 


{b) Moor 344- 


pher, the remainder to the Queen, in which caſe, when he 
hath granted all his eſtate to Warren, he (4) cannot limit any 


remainder 
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remainder thereof to the Queen; for a remainder is but a 
remnant of the eſtate of the grantor, and the Queen cannot 
have any remnant of the eſtate of George, when he having a 
remainder in tail, has granted all his eſtate to Warren. And 
Littleton, fol. 145, ſaith, that in ſuch caſe the eſtate tail is in 
(a) abeyance. And 19 H. 6. 60. a. it is ſaid, that if (6) te- 
nant in tail be attainted of felony, and the King, after office 
ſound ſeiſed, the eſtate tail is in ſuſpence. And vide 13 H. 
7. 10. a. if (c) there be tenant for life, the remainder in tail, 
it he in remainder in tail releaſe to tenant for life all his 
cight, it puts the eſtate tail ſo in abeyance, that no right re- 
mains in him who releaſes to have an action of waſte ; for in 
the ſame caſe, by his releaſe, he hath put all his eſtate out of 
him. It was agreed, Hil. 35 Eliz. in (4) Biitheman's caſe, 
that if tenant in tail, in conſideration of paternal love, cove- 
nants by deed to ſtand ſeiſed to the uſe of himſelf, for his 
own life, and after his death to the uſe of his eldeſt fon in 
tail; and after this covenant the covenantor marrics and dies, 
the wife ſhall be endowed ; for when tenant in tail hath li— 
mited the uſe to himſelf for the term of his own life, he 
cannot limit any remainder over, for an eſtate for his own (e) 
life is as long as he can limit by the law, and therefore the 
limitation of the remainder is void. Wherefore it was con- 
cluded, that upon conſideration of the firſt point, Warren 
had nothing : and upon conſideration of this latter point, if he 
ſhould take omnino, he would take (VJ) nimium, and by conſe- 
quence the remainder to the Queen is void, guacungue via data. 
And it was agreed that the limitation to Warten by the Ha- 
bendum for the life of Chriſtopher, was void and repugnant. 
2. Admitting the remainder to the Queen was good, yet 
it was reſolved, that the common recovery did bar the e- 
ſtate of Warren, and by conſequence the condition alſo 
during his life ; and therefore as to this point the caſe is but 
thus: a man makes a gift in tail, the remainder in fee ; he, 
in remainder, grants his remainder to another for life; the 
remainder to the Queen in fee upon condition ut ſupra, te- 
nant in tail ſuffers a common recovery, if this recovery ſhall 
bar the eſtate of tenant for liſe in remainder, and the condi- 
tion alſo, is the queſtion. And it was reſolved, that the reco- 
very doth bar not only the eſtate tail, but alſo the eſtate for 
life of Warren, although the (g) remainder of the fee was 
in the Queen, for it is out of the ſtatute of (5) 34 H. 8. 
cap. 20. becauſe the eſtate tail was not of the Queen's 


gift, nor of any of her anceſtors, Kings of England, 2 
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R 


(a) Lit. Sect. 
649. 1 Co. 46. a. 
Lit. Sect. 612. 
613. 3 Co. 84. b. 
(5) Godb. 442. 
(c) Godb. 442. 


(a) 1 And. 291, 
o0r 345, 683, 
Lit. Rep. 122. 
Yelv. 51. 

Cr. El. 279,280. 
Noy 46. 2 Rol. 
Rep. 70. Godb. 
442. Dyer 55. 
pl. 3. in Marg. 
(e) 1. Co. 44. a. 
Co, Lit. 331. a, 
332. a. Godb. 
442, 443. Moor 
414,413. 

Lit, Sect. 613. 


(f) Moor 344. 


(e) Antea 15. b. 
Moor 115, 195. 
345. 1 And. 46, 
47, 142, 143. 
Cr. Car. 430. 
Plowd. 555. a. 
Velv. 149. Noy 
132. Co. Lit, 
371. b. 3 Leon. 
557 4 Leon. 40. 
enl. in Kel. 213. 
a. b. O. Ben. 32. 
Benl. in Aſh. 26. 
N. Benl. 223. 
pl. 254. 
(b) 34 & 35 H. 8. 
C,20, IC. 37.4. 
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(a) Moor 115. hath been adjudged, Mich. 15 & 16 Eliz. in partitione facienda, 
— 1 inter Factſon & (a) Drury; & 27 Eliz. in Communi Banco, 
1 Anderſ. 48. inter (b) Wiſeman & Jennings. And if the eſtate of Warren be 
* 8 bound and barred, the condition annexed to his eſtate is 
mays od 4 OY barred alſo during his life. And therefore, if one gives lands 
O. Benl. 42. pl. in tail, and afterwards grants the reverſion upon condition; 
732, N. Beal. if the tenant in tail ſuffers a common recovery, it bars the 
ee 4 reverſion and condition allo, And therefore it was adjudged 
d. Moor 195. Mich. 34 & 35 Eliz. between (c) Gately and Hunt, being 
345- 1 Anders an Exchequer-chamber caſe, by all the Judges of England, 
(Filder 754, that if he in the reverfion with a remainder expectant upon an 
245. 1 Co. 61.b, Eſtate tail grants a rent charge, or common, or makes a leaſe 
G2. a. b. Poph. 5. for years, or acknowledges a ſtatute, and afterwards tenant in 
1 tail ſuffers a common recovery and dies without iſſue, the 
3 2 of the recoveror ſhall not be ſubject to the charges, 
Goleſb. . 10 Co. leaſes, or ſtatutes of him in the remainder. 1. Becauſe the 
— n recoveror, ſo long as the recovery remains in force, is in 
128. a. 3 Keb. under the eſtate of tenant in tail, which eſtate was not ſub- 
288,289. Winch. ject to any of the ſaid incumbrances of him in the remainder: 
8 10% for ſuppoſe, that before the recovery tenant in tail had made 
— a leaſe for years, or acknowledged a ſtatute, and afterwards 
had ſuffered a recovery, and died without iſſue, without 
queſtion the poſſeſſion of the recoveror ſhall be ſubject to the 
leaſe and ſtatute of the tenant in tail, and ſhall not be ſub- 
ject to the leaſes and ſtatutes of him in remainder alſo, for 
then there would be confuſion. Alſo the charges of him in 
remainder or reverſion cannot take effect in poſſeſſion till the 
remainder or reverſion comes in poſſeſſion, and that cannot 
happen after the recovery. The ſame law of a condition an- 
nexed to a reverſion or remainder for the reaſons aforeſaid ; 
then this payment to Warren cannot diveſt the remainder out 
of the Queen for three reaſons : 

1. Becauſe the condition, during the life of Warren, was 

diſcharged. 
2. Becauſe he who takes benefit of a condition ought to 
J Co. Lit.202z. have the whole eſtate given, reveſted in him as in his (4) 
a. 1 Co. 86. b. firſt eſtate, and that cannot be here; for the eſtate for life of 
2 Warren was barred by the recovery: alſo the tender to War- 
Cr. El, bft. ren was to the intent to reveſt his eſtate, and that cannot be 
when his eſtate was barred, and cannot be reveſted, for 
which cauſe this payment cannot diveſt the remainder out of 

the Queen. 
A third point was argued by the defendant's counſel, that 
(e) 2 Rol. 275. there needed not in this caſe any (e) office or mon/trans 
— = Rh de droit to diveſt the remainder out of the Queen by force of 

546, 8 os : 

the condition, for the condition is performed by one ſub- 
ject to another ſubject by matter in pais, and inaſmuch as 
the eſtate for life cannot be reveſted by force of the condi- 
: . tion, 
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don, unleſs the whole eſtate to which the condition trencheth 

he defeated, therefore for neceſſity, and by operation of law, 

the eſtate for life being defeated, the remainder to the Queen, 

which depends upon it, ſhall be defeated alſo: as in 49 E. 3. 

in label (2) Goodcheap's caſe. One deviſed houſes in Lon- (4) Lit, Rep.124, 
don, deviſable by cuſtom, and held of the King in tail, and Godb. 443. Cr. 
if the donee died without iſſue, that the land ſhould be ſold * on. oy 
by his executors, and died; the deviſee died without iſſue, 5 * 8 2 
now the land is eſcheated to the King, yet the bargain and Br. Eſcheat 32. 
ale of the executors ſhall deveſt the King's eſtate for neceſ- — — 
ity, and that without petition, or monſtrans de droit; and alſo Plows, 2 — — 
their vendee is in by the deviſor, paramount the eſcheat: ſo the 4 Co. 58. 
bargainor in this caſe ſhall be in of his ancient eſtate para- 19. . 1g. 
mount the remainder to the _ 25 E. 3. 48. a. (b) if a — —— 
diſſeiſor, or one who hath no title, makes a leaſe for life, the 325. 2 Rol. Rep. 
remainder to the Queen, if the diſſeiſee, or he who hath 357- Poſtea 53-b, 
good right, recovers againſt tenant for life 'and entereth, the (4) 8 . 
Queen's remainder ſhall be thereby defeated ; otherwiſe, if a. 354. b. Cr. El. 
the recovery be by (c) feigned or no title, there the Queen's * 2 16. 4 
remainder is not touched ; and Plow, Com. 553. a. b. agrees C S165 
therewith. So if tenant in tail grants the land to the King 

in fee with warranty, and the King grants it for life, tenant 

in tail dies, and the iſſue in tail recovers in a formedon againſt 

tenant for life, the King's eftate ſhall be defeated, as it ap- 

pears by (4) 7 R. 2. aide del roy 61. 22 E. 3 7. acc. And ſo (7 co, Lit. 

it was ſaid, if the diſſeiſee in ſuch caſe enters, it ſhall defeat 354. b. 

the King's remainder. See Plow. Comm. (e) 489. a. And + Hi __ 
note there the principal eaſe of the Lord Lovel: an eſtate ( "ONT 
veſted in the King ſhall be defeated by force of a condition, by 

an act in law, without office or -monftrans de droit: and mark 

there the caſes of remitter put in the end of the caſe. Againſt 

which it was argued by the plaintiff's counſel, that admitting 

the remainder to the Goin to be good, that this tender in 

pais to a ſubject ſhall not diveſt the remainder out of the 

Queen. For as Bracton faith, (/) nibil tam conveniens ęſt natu- (Hees 
rali æguitati unumquodgue diſſolui eo ligamine quo ligatum eft : and 5 Co. 26. k, xi 
23 no eſtate can be veſted in the Queen without matter of re- 6 Co. 43. b. 
cord, ſo no eſtate can be diveſted out of her (g) without = 339» 573 
matter of record. See Plow, Comm. 553 a. b. in Walſing- (7) cid Eliz 
ham's cafe, and Plow. Com. 380. Nevil's caſe, ) 12. H. 7. 641. Moor 346. 
and many other books. And it was faid, that when an eſtate 4522 K * 5 
ſhall be divefted out of a common perſon, and veſted in an- 0 IRR 
other, without action, entry, or claim, it ſhall be diveſted 

out of the King without petition or monſtrans de droit; it is 

agreed Plow. Comm. 489. a. in the Lord Lovel's caſe, 

cited by the other ſide ; but when in the caſe of a common 

perſon the eſtate ſhall not be diveſted out of him without 

ation, entry, or claim; there it ſhall not be diveſted 


out of the King without petition or mon/irans de droit, &c. 
And 


(a) 49 E. CO 16, 
a. b. 
Antea 53. a. 


(b) Br. Petit. 9. 
Br. Statute Mer- 
chant 11, 

Br. Entry con- 
geable 21. 

Fitz. Petit. 15. 


(c) Co. Lit. 354. 
b. Cr. El. 640. 


{d) 2 Rcl. Rep, 
60. 


(e) Moor 292, 
345, 346. Co. 
Lit. 214. b. 218. 
a. 1 Co. 94. b. 
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And the principal caſe in Plowden's Commentaries in the caſe 
of the Lord Lovel was well agreed; for there, by force of the 
condition, if it had been in the cafe of a common perſon, the 
eſtate gained by eſcheat ſhould be diveſted by act in law with. 
out entry or claim: and ſo and for the ſame reaſon the caſes 
of remitter, and the caſes in Ca) 49 E. 3. 16. were well a. 
greed. And alſo foraſmuch as the executors in 49 E. 3 had 
but a power, they had no other mean but only to ſell, for they 
could not have a petition, mon/trans de droit, or other remedy, 
But in this caſe, G. Holford, the grantor, had clear and apps. 
rent remedy, either by petition or ronſtrans de droit. And it 
was ſaid, that the Queen's remainder did fo privilege the eſtate 
of the tenant for life, that the grantor could not enter upon 
the tenant for life. And it was ſaid, if land upon condition 
comes to the Queen, the condition is broken, the Queen 
makes a leaſe for life, he who hath the condition cannot en- 
ter, but ought to have a petition, or mon/trans de droit, &c. and 
that appears in the book in (5) 9 H. 4. 4. a. b. A man bound 
in a ſtatute conveys land to the King, who leaſes for life, the 
conuſee ſhall not extend upon the poſſeſſion of the tenant for 
life. And it was ſaid, if the caſes put before, when he who 
hath right doth recover againſt tenant for life, the reverſion or 
remainder being to the King by (c) defeaſible title ſhall diveſt 
the King's eſtate, ſhould be granted, yet they are not to be 
compared to our caſe ; for in our caſe, the party himſelf, who 
hath conveyed the land lawfully to the King, would now de- 
feat the eſtate which himſelf hath made, by entry, which, a 
was ſaid, he cannot do; but when a diſſeiſor conveys land to 
the King, and the King grants it over for life, there, if the 
diſſeiſee, who is a mere ſtranger, by his entry or action, ſhall 
diveſt the King's defeaſible title, yet it is not to be reſembled 
to our caſe, But this point was not (4) reſolved, for the 
Barons gave judgment upon the other points. 

But it was agreed in this caſe, although the remainder paſſed 
by bargain and fale, ſo as in judgment of law an uſe paſſed 
firſt, and although it was of a thing which lieth in grant and 
not in livery ; and that the words of the condition are, that 
upon payment of the money, that the eſtate ſhall ceaſe and ſhall 
be void, yet the eſtate ſhall not be reveſted in the grantor with- 
out claim; for the eſtate of inheritance cannot be determined 
by condition (e) without entry or claim. In Newis and Scho- 
laſtica's caſe in Plow. Com. 413, difference is taken between 
a condition and a limitation ; for a limitation ſhall determine 
an eſtate without entry or claim, otherwiſe of a condi- 
tion. See Browning and Beſton's caſe, 133 and 136. An. 
other difference is taken between a rent in ee granted 
upon condition, and a rent newly created granted upon 

con- 
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condition. And although an (/) uſe at common law might (f) 6 Co. 34. 4. 
have ceaſed without claim, yet now the uſe is transferred to 3 — 
the poſſeſſion; for the pleading is, (g) vigere flatutt, Fe. de fi- 7 727 * 
bus in poſſeſſionem transferend!ts ; fo that now ſince the ſtatute, 
to ſuch qualities to which eſtates by the common law are ſub- 
ject, to ſuch (a) qualities uſes are {abject, for the uſe is trans- (a) Co. Lit. 23.2. 
ferred and incorporated to the poſſeſſion. And Baron Ewens 1 Co. 137. b. 
faid, that upon this reaſon it was adjudged in the King's Bench, +a 1 
that where one by deed indented and inrolled, bargained and 
fold land to another and his heirs rendering rent, that the (5) (4) co. Lit. 144. a. 
reſervation was good; for now the uſe and the poſſeſſion paſs * El. 595. 
tanquam uno flatu, and therefore it is all one with a grant of the 7 fg. - 
land itſelf ; for if the uſe ſhould paſs firſt, then rent cannot be 
reſerved out of the uſe, and then the reſervation of the rent 
would be void. Alſo it was reſolved, that this claim of the 
remainder, by force of the condition, ought to have been made 
upon the land, and that a claim made out of the land was not 
ſufficient : and therefore the ſaid bargain and ſale to Bruyn by 
deed indented, being made at Weſtm. out of the land, could Co. Lit. 218. 
not in this caſe enure to two effects: /cil. firſt, to make a claim, 
and then to paſs the remainder, as it was objected by the de- 
fendant's counſel. See Litt. 40. If a villain purchaſe a rever- 
hon, the (c) claim by the lord ought to be made upon the land. ioo. Lit. 219. a. bt 
And the book 15 Aff. 12. is good law; that a diſtreſs upon Co. Lit. C 179. 1 
the land after a condition broken amounts to a claim upon the Perkins, ſect. 29. 0 
ſeignory, to which it was annexed. So it was concluded, firſt — 
becauſe the remainder to the Queen was void, by conſequence 
the ſaid common recovery hath barred the remainder to George, 
and by conſequence the plaintiff claiming under the recovery, 
ought to have judgment to recover. Secondly, admitting the 
remainder good to the Queen, and that the condition was not 
diſcharged during Warren's life; and that the remainder to 
the Queen ſhall be defeated without petition or mon/trans de 
droit, yet the ſame is not determined ' till claim made upon the 
land, and then the grant of the Queen is good, and the ſecond 
grant of G. Holford to the Queen 1s void, and by conſequence 
the ſecond recovery is a good bar. But againſt the grant, by 
the letters patents, divers objeCtions were made by the defen- 
dant's counſel. 
1. Foraſmuch as the Queen recites that the ſaid bargain and 
ale to Warren, the remainder to the Queen was upon fraud 
and covin, and it was not found that it was upon fraud and 
covin, it was faid that the patent was void, becauſe the Queen 
was deceived in her grant, and then admitting the remainder 
to the Queen to be good, the land doth yet remain in the 
Queen, and then the defendant not guilty as to the plaintiff. 
Secondly, 
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(d) Lane 12. Secondly, the Queen recites her eſtate to be npon (4) con. 
dition, and in truth at the time of the making of the letters 
patent, the condition was diſcharged during the life of War. 
ren, And for this cauſe alfo the patent was void, becauſe the 
Queen alſo in that was deceived. For, peradventure, if the 
Queen had known that her eſtate was diſcharged of the con- 
dition during the life of Warren, and had not been ſubject tg 
the pleaſure of G. Holford, to be revoked when he would, the 
Queen would not have granted it. As to the firſt objeclion, 
it was reſolved, that the grant is good notwithſtanding that, 
for three reaſons : 

1. Whether it was upon fraud or no, was not any thing 

material; for if the recital be of a thing which founds to the 

Queen's profit, and is falſe, that may make the patent void, 

(a) Lane 109. But (a) recital of a matter in pais, and not of record, which is 


Cy. Bla. 641. paſt, and not material nor valuable, ſhall not impeach the 
grant. 

See Alton Woods Secondly, it appears to be covenous, and need not be averred; 

1 Co. 47, for it appears to be made upon a condition to be defeated at his 


will, and the intent and purpoſe of it was to prevent Chriſto. 
pher of his birthright, ſcil. of his power which he had to cut 

off the remainder to George by a common recovery, 
Thirdly, the Queen recites it to be upon fraud prout nobis 
ſatis liguet, and the letters patent are ex certa ſcientia & mers 
motu, ſo that the Queen takes ſpecial knowledge thereof, and 
{b) 6 Co. 55. b. it cometh not upon the ſuggeſtion of the party. And as to the 
Lane 12, 13- ſecond objection againſt the grant, it was reſolved, that not- 
* withſtanding that, the patent is good; for the Queen's recital 
is true; for at firſt the ſaid bargain and ſale was conditional as 
it was recited, and it is not affirmed by the recital that it doth 
ſo remain. Alſo the condition might be determined by matter 
in pais, ſcil. by releaſe to Warren, or by many other ways; lo 
that it would be hard for the patentee to take knowledge 
thereof: and a thing which may be done or performed by 
matter in pars need not be recited. Warberton, Serjeant at 
Law, the Attorney-general, and Harris of Lincoln's-Inn, 
were of counſel with the plaintiff ; and Williams, Serjeant at 

Law, Damport and others, with the defendant, 
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BUCK LER's Caſe. 


| Mich. 39 & 40 Eliz. 


| In the Common Pleas. 


HE Caſe between (a) Buckler and Harvis in the Com- (a) 2 And. 29. 
mon Pleas, which began Trin. 37 Eliz. was ſuch : In Er E 455 685. 9 
tjectiane fir mæ, it was found by ſpecial verdict, that Buckler Skin. 331, 544- _ 
was tenant for life, the remainder over in fee; tenant for life "i 
made a leaſe for four years, in March 20 Eliz. the leſſee "1 
| entered, tenant for life granted tenementa prædicta to C. haben- 9 
dum tenementa predicta from the feaſt of the nativity of St. John 2 
| the Baptiſt next following, for life, after the ſaid feaſt the 9 
leſſee for years attorned; the years expired, C. entered and | 9 
made a leaſe at will to D. to whom the tenant for liſe levied a WE | 
fine come ceo, Cc. he in remainder in fee entered, and made | 
a leaſe to the plaintiff, the tenant at will entered upon ) 3 co. 59. b. 
him, and he brought the ejectione firme. And judgment was Godb. 324. 


given for the plaintiff, And in this caſe five points were re- mew = <4 
» 39 
ſolved. . 423, 424, 881. 


1. That the grant to C. was void : for the law will make 2 Wil. 165. 2 
conſtruCtion upon the (5) whole grant; and an eſtate of free- _— Com. 299. 
hold cannot commence in (c) futuro. And the habendum in this — 9 
caſe is not contrary to the premiſes; for no certain eſtate is Ct. Cr. 547, 543. 
contained in the premiſes, but generally the land given and C:J=<-376, 563. 


granted, which might be qualified by the habendum to an eſtate ( Jones 437. 
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Godb. 265, 451. 
for years, or at will. For the office of the (4) premiſes of a deedof 1 Rol. Rez — 


| 

feotfment is togexpreſs the grantor, grantee, and thing to be 11%, 138, 253, 
granted, and the ofhice of the (e) habendum is to limit the eſtate : 2 9 
lo that the general implication of the eſtate which ſhall paſs Co. Lit. 48. b. 14 
f 


by conſtruction of law by the premiſes is always controlled prin 2 
9.77.4. 7 A. * 
: and Br Grant. 60. 1 
Br. Patent 29. 1 
Palm, 29, 30. 5 Co. 94. b. 2 Bulſt. 272, 273. 274, 275. 303. Hob. 171. Bridg. 108, 10g. Hetley 
23. 2 Brownl, 299, 300. (4) Co. Lit. 6. 2. 9 Co. 47. b. 2 Rol. 65. 10 Co, 107. b. (e) Co. Lit. 6, a. 


{a) 2 Co. 24. 2. 
Plowd. 153. 2, 
Dall. 30. vl. 10. 
1 Leon. 10, 11. 
3 Co. 154. b. 
(>) Cr. El. 25 89. 
Co. Lit. 183 a. b. 
Hob. 172. Palm. 
34. 2 Rol. 65. 
Moor 26. 

(c) Cr. El. 254, 
255. Cr. Jac. 376. 
Co. Lit. 48, b. 

2 Bulſt. 274. 
Hob. 171. 

1 Rol. Rep. 254. 
Moor 881. 

2 Rol. 1c, 66- 


(d) Cr. Jac. 563. 
(e Cro. El. 585. 


Co. Lit. 35 a. 
4 Co. 2. b. 90. a. 
10 Co. 62. a. 
Cowley 214. 

8 Co. 135 d. 


Davis 32. a. 


2 Bulſt. 304, 305 


3 Bulſt. 192. 
Cf) Cr. El. 451. 
Cr. Car. 306, 388. 
Lit. Rep. 298, 
373. Cr. Jac. 660. 
1 Jones 316. 


g) Co. Lit. 49. a. 


( Co. Lit. 
2524 a. 


(Co. Lit. 2 52. 


(4% 2 And. 2, 30. 
Cr. El. 4 50, 
481. 586. 
Moor 42. 


(7) Cro. El. 586. 


B UCKLE 's Caſe. Patt; it, 


and (a) qualified by the habendum. As a leaſe to (/) two, ha. 
bendum to one for life, the remainder to the other for life, will 
alter the general implication of joint-tenancy of the ſrechold, 
which, without any habendum would be made. And although 
the habendum be void, and ſo in effect as no habendum, yet ng 
eſtate ſhall paſs by implication of law againſt the expreſs limi. 
tation of the party, although his limitation be void; and ſo it 
was adjudged in the King's Bench between (c) Hegge and 
Croſs for houſes in London, M. 33 & 34 El. in ejectione firme, 

Secondly, that the grant being void at the beginning, the 
(4) attornment after Midſummer would not make the reverſion 
paſs ; for quod (c) ab initio non valet, trat?u temporis non cn 
valeſcet. \ 

Thirdly, when C. entereth by colour of this void grant, 
he is a (/) difleifor. And a difference was taken betwixt a 
grant made by agreement of the parties which ſtands not with 
the rules of law, and which never can by any ſubſequent act, 
as by livery, or attornment, be made good; and a grant good 
at the beginning, but to have its perfection by a ſubſequent 
ceremony. As in caſe of a charter of feoffment, if the feoffee 
entereth before livery, he is no diſſeiſor, for the charter is 
good; and the agreement of the party accords with the law; 
and it may be made good by livery of ſeiſin (g) ſubſequent. 
Note, there is difference between a good beginning or a founda- 
tion capable of a building, and a bad one, which wanteth 
foundation, upon which no building can ſtand. 

Fourthly, it was agreed, that if the fine had been levied () 
to the diſſeiſor himſelf come ceo, Sc. he who had the right of 
remainder might enter for the forfeiture ; for it was agreed, 
that the (i) right of a particular eſtate might be forfeited, and 
entry given thereby to him who had but a right to the re- 
mainder : as if lefiee for years be ouſted; or leſſee for life be 
difleiſed, and the leſſee for years brings an aſſize, or other rea! 
action, and the leſſee for life brings a writ of right, it is a 
forfeiture of their right ; and he who hath but a right of rever- 
ſion may enter for the forfeiture. 

Fiſthly, it was agreed, that in the caſe at bar, the fine levied 
to the tenant at will was a (4) forfeiture, and he who had the 
right of remainder might enter upon the tenant at will, and 
by that purge the diſſeiſin; and the tenant for life, and the 
tenant at will alſo, ſhall be (/) eſtopped to ſay (mn) quod partes 


(m)Co.Lit:252-4. finis nibil habuerunt, and of ſuch eſtoppels which are by matter 


.(n)Ce.Lit.2 52.4. 
12 H. 7. 20. b. 


of record, and trench to the diſinheriſon of them in the rever- 
ſion or remainder, they ſhall take advantage, although they 
be not parties to it, as of an (*) aid prayer of a ſtranger, 

; cr 
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or by (a) acceptance of a fine ſur conuſans de droit come ceo, Ac. (a) 1 Rol. $52. 
Although he in the reverſion or remainder be not party to the — Lit. 252. a. 
record, yet he 1s privy in eſtate to take advantage of any for- , 8 
ſeiture by any matter of record done to his diſinheriſon. 1 Med. Rep. 17). 
Sixthly, It was ſaid, that if the (5) diſſeiſee levy a fine to a 3 Keb 687,688. 
ſtranger, that in this caſe the diſſeiſor ſhall retain the land ſor ee wy 
erer; for the diſſeiſee, againſt his own ſine, cannot claim the 484. Co. Lis 
and, and the conuſee cannot enter; for the right which the 49:*- 1 Jones 
conuſor had cannot be transferred to him; but, by the fine, 2 
the right is extinct ; whereof the diſſeiſor ſhall take advantage. F. pl 3. 3 Co. 


See Co. Lit. 214. 266. 277. 3 Co. 59, 90. a. g1- a, 
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Co. Ent. 603. 
pl. 18. 4 Leon. 
88. 1 And. 164. 
2 Anderi. 78. 
Moor 196. 
Gold. 12, 67, 
Godbolt 180. 
Palm. 214. 


Part II. 


BECK WIT H's Caſk. 


Trin. 31 Eliz. Rot. 750. 


In the Common Pleas. 


RADFORD, 


N a replevin between Colgate and Blithe, of the taking, in 
I a place called Ryecroft in Floodſtray in the county of 
Lancaſter ; the defendant made conuſans as bailiff to Robert 
Beckwith, becauſe Elizabeth Beckwith his mother was ſeiſed 
in fee, and died ſeiſed, whereby it deſcended to him as to her 
ſon and heir, who entered and ſeiſed; and for damage-fea- 
ſant, the defendant, as bailiff to the ſaid Robert, did diſtrain, 
&c. In bar of which avowry, the plaintiff faid, that the ſaid 
defendant ſhall not be received to ſay that the ſaid Elizabeth 
died ſeiſed in fee, for, long time before the diſtreſs, &c. the 
ſaid Elizabeth was ſeiſed in fee, and took to huſband Chriſtoph, 
Kenne, who levied a fine to the uſe of the ſaid Chriſtopher 
Kenne and the ſaid Elizabeth his wiſe for their lives, and al- 
terwards to the uſe of the conuſees for their lives, to the intent 
that they ſhould permit the ſaid Robert Beckwith to take the 
profits of the tenements in which, &c. for his life, with divers 
remainders over, &c. Againſt which the defendant ſaid, that 
the ſaid fine was levied, to the uſe of the ſaid Elizabeth 
in fee, without this, that it was levied to the uſe of the 
faid Chriſtopher and Elizabeth for their lives, ut ſupra ; and 
the jurors found a ſpecial verdict to this effect: Chriſtopher 
Kenne, and Elizabeth his wife, were ſeiſed of the tene- 
ments aforeſaid in fee, in the right of the ſaid Elizabeth; 
and that an indenture was made by the ſaid Elizabeth without 


the aſſent of her huſband, between her, by the name of 


Elizabeth Beckwith, one of the daughters and heirs of Roger 
Cholmley, Knt. on the one part, and Will. Vaviſour and other 
gonuſees in the ſaid fine on the other part, bearing * 

* g the 
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the 14th day of March, in the 14th year of the reign of our 
ſovereign lady the Queen that now 1s, (which ſhe ſealed and 
delivered as her deed in Auguſt afterward without the aſſent 
of her huſband, by which indenture the ſaid Elizabeth alone 
limited and declared the uſes of a fine which afterwards 
ſhould be levied, to be in form following : that is to ſay, to 
the uſe of the ſaid Elizabeth for life, without (a) impeachment () 2 Co. 23. b. 
of waſte, and afterwards to the uſe of the conuſces ſor their # C. 63. 4. 
lives, and afterwards to ſuch uſes as in the replication is al- & 82 b. $3 * 
ledged: and it was further found, that the faid Chriſtopher 1 Rol. Rep. 182. 
Kenne, after the marriage, and before the fine levied, made us * 3 
another indenture without the conſent of Elizabeth his wife, 1 Bulftz, _ 
bearing date the 13th of February in the 22d year of the ſaid 
Queen's reign, by which it was mentioned, that the ſaid in- 
denture was made between the ſaid Chriſtopher and Elizabeth 
his wife on the one part, and one Robert Wrote, Nicholas 
Brook and others, of the other part; which indenture was 
ſealed and delivered by the ſaid Chriſtopher only, as his deed. 
By which indenture it was declared, that the uſes of the faid 
ſine ſhould be to the uſe of the ſaid Chriſtopher and Elizabeth 
for their lives, without impeachment of waſte, and after. 
wards to the uſe of the conuſees, as in the replication was al- 
ledged. And further it was found, that afterwards the ſaid 
fine mentioned in the ſaid bar, was levied by the ſaid huſband 
and wite of the tenements aforeſaid, to the ſaid conuſees men- 
tioned in the indenture of the wife, and that there were no 
other uſes of this fine. And whether upon the whole matter 
aforeſaid, the faid ſine was levied to the uſe of the ſaid Chriſ- 
topher and Elizabeth for their lives was the queſtion. And it 
was adjudged, that (%) both the ſaid limitations and declara- (5) Anderſ. 
tions of the uſes in both the indentures were void, and that — 8 73˙ 
the ſaid fine was by conſtruction of law to the uſe of the ſaid vey 
Elizabeth and her heirs, as if no uſe had been declared. And 
in this caſe theſe points were refolved : 
1. If huſband and wife levy a fine of the land whereof they 
are ſeiſed in the right of the wife, and the huſband only de- 
clare the uſe of the fine, this declaration of the uſe ſhall bind | 
the wife, (c) if her diſaſſent doth not appear, although her aſ- (e) Coldſb. 68, 
ſent to the declaration of the uſes cannot appear. For when 69% 8 
the joins with her huſband in the fine, it ſhall be intended, if 2 197. 
the contrary cannot appear, that ſhe joined alſo with him in 2 Ander. 78, 
agreement in the declaration of the uſes of the fine. 99 
Secondly, It was reſolved, that if huſband and (d (4) 4 Leon. 89, 
wife ſell the wife's land to another for money by word, and 99: Rol. 798. 
. A . 1 Ander. 164. 
afterwards levy a fine to the vendee and his heirs, in this Golaſb. 14. 
caſe it is good, and ſhall bind the wife without any writing Moor aa. 
proving her aſſent, a multo fartiori when the uſe is declared 
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(a) Goldſb. 14. 
69 1 Rol. 388. 
2 Rol. 798. 

4 Leon. go. 
Noy 122. 
Jenkin's Cent. 
238. Dyer 290. 
pl. 61. 


(5) Golsfh. 68. 


(c) 10 Co. 42. b. 


(d) 1 And. 164. 
Goldſb. 12, 15, 
67, 68, 69. 
Moor 197. 

4 Leon. 89, 95, 
Winch. 104. 


(e) Rol. 748. 
Cr. Eliz. 129. 
Poſtea 77. b. 
Owen 21. 

1 Leon. 114, 1 15. 
Bridgm. 75. 


Bzckwirtn's Caſe. Part IT, 


by the huſband's deed, and no other declared by the wife, it 
ſhall bind; vide 12 Eliz. Dyer 290. (a) huſband and wife 
were ſeiſed of a tenement in London to them and to the heirs 
of the huſband, and the huſbaud covenanted by indenture, in 
conſideration of 201. that he and his wife ſhould ſuffer a re. 
covery by writ of right, according to the cuſtom of London, 
which binds as a fine at common law, and that the recovery 
ſhould be to the uſe of the recoverors, until they had made a 
good and ſuſhcient leaſe by indenture, for forty years, and 
after the making of the faid leaſe, then to the uſe of the huſ- 
band and wife, and the heirs of the huſband ; and the reco- 
very was had accordingly ; and the opinion of all the Judges 
was, that the leaſe was good, and not defeaſible by the wiſe 
who ſurvived her huſband, and ſo was the opinion of all the 
Juſtices4n the King's Bench, and yet in ſuch cafe the huſband 
was only party to the deed which declared the uſes, and not- 

withſtanding it bound the wife for the reaſon aforeſaid. 
Thirdly, it was reſolved, that every one may declare and 
diſpoſe the uſe of the land, according to the eſtate which 
he hath in the land, for the declaration and difpoſition of the 
uſe doth follow the ownerſhip of the land, as (5) the ſhadow 
followeth the body ; and now by the ſtat. of 27 H. 8. the ſha- 
dow or the (c) acceſſary draweth to it the body and the princi- 
pal, that is to ſay, the uſe draweth to it the eſtate of the land, 
and therefore in all reaſon the owner of the land ought to li- 
mit the uſe, for by it the eſtate of the land itſelf ſhall be tranſ- 
ferred to the uſe; and therefore in the principal caſe, the wife, 
alone, although ſhe 1s owner of the land, yet foraſmuch as ſhe 
is /ub pateſlate viri, (d) ſhe cannot in reſpect of her coverture, 
without her huſband, limit the uſe ; and on the other fide, 
the huſband, who hath not any eſtate in his own right, cannot 
againſt the agreement of the wiſe, limit the uſe, for he is not 
owner of the land: ſo one is not ſu? juris, and hath the eſtate, 
and the other is /zuz ;uris, and hath not the eſtate, and there- 
fore when they differ in the limitation, it is void. And it 
is to be noted, that when hutband and wife levy a fine 
of the wife's land, the whole eſtate paſſeth from the wife, 
and the conuſee is in by the wife only; and if the fine be 
reverſed for the nonage of the wiſe, the whole eſtate 
which paſſed by the fine, ſhall be reſtored to the wife pre- 
ſently, for the whole eſtate paſſed from the wife, as it was 
adjudged in the King's Bench, in (e) Worſley's caſe : and 
therefore 1t would be againſt all reaſon, that the huſband, 
againſt.the agreement of the wife, ſhould limit the uſes of 
the * wife's land. And if the huſband may declare the 
uſe of his wife's land, great 4nconvenience would follow, 
and wives might be difinherited and deceived by their hu{ 
bands, which would be inconvenicnt: as if they perſwade 
their 
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their wives, that the uſes ſhall be in one form, and thereby 
draw them to conſent to levy a fine, and afterwards the huſ- 
band alone declares other uſes, varying altogether from the 
uſes to which the wife agreed, and ſo deceive and diſinherit 
their wives: and truly, if the law requires ſuch ceremony of 
ſecret (a) examination of married women before a Judge, 
touching their voluntary and free aſſent as if ſhe was ſole, it 
would be againſt reaſon, that the huſband ſhould, againſt the 
aſſent of the wife, diſpoſe of the uſe of the wife's land, which 
is the whole fruit of the land now. And it was faid, if an 
(b) infant levies a fine, and declares the uſe of it, this declara- 
tion ſhall bind him as long as the fine remains in force; for 
inaſmuch as he hath been admitted by the Judges as a man 
of full age to levy a fine, the law, 2s long as the fine re- 
mains in force, will permit him to limit the uſe thereof, ſo 
of a man non compos mentis. 

Fourthly, it was reſolved, that although the variance was 
in the firſt particular uſe (the wife limiting it to herſelf only 
for her life, and the huſband limiting it to him and his wife 
for their lives) and all the other uſes in remainder limited in 
both the indentures, are according to both their conſents, 
yet all the uſes are void: but if there be two (c) jointenants, 
or two having ſeveral eſtates, join in a fine, and one declares 
the uſe in one manner, and the other in another manner, the 
ſame is good for each of their parts, for the declaration of the 
uſe ſhall be directed and governed according to their eſtates 
and intereſts ; but between huſband and wife, the eſtate is 
only in the wiſe, and ſo is the difference. But if the huſ- 
band and wife agree in the limitation of the uſe of part of 
the land, and vary in the limitation of the reſidue of the land, 
it is good for part, and void for the reſidue. 

So note reader, a difference between variance, touching 
the limitation of the uſe of part of the eſtate of the land, 
and touching the limitation of the uſe of part of the land it- 
ſelf. And it was faid, if a man at this day ſeiſed of the land 
on the part of the (4) mother makes a feoffment in fee, with- 
out confideration, he ſhall be ſeiſed as he was before on the 
part of the mother. And if there be two jointenants, one 
for life, and the other in fee, and they levy a fine without 
declaration of any uſe, the uſe ſhall be to them of the ſame 
eſtate as they had before in the land, So if A. (e) tenant for 
life, and B. in reverſion or remainder, levy a fine gene- 
rally, the uſe ſhall be to A. for life, the reverſion or re- 
mainder to B. in ſee, for each grants that which he may 
lawfully grant, and each ſhall have the uſe which the law 
veſts in them, according to the 1 0 which they convey _ 
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(a) Hob. 225. 


(5) ro Co. 42. b. 
Goldſb. 13. 

Hob. 224. 

4 Leon. 89. 
Moor 22. 
Winch. 104, 106, 
1 Jones 390. 
Bridgm. 75. 


(c) Soldſb. 15. 
4 Leon. 9o. 
Latch. 82. 


Noy 77. 
Palm. 405. 


(d) Dall. 61. pl. 
14. Goldſb. 69. 
1 Co, 127. a. b. 
10. b 2 Willi. 19. 
2 Rol 780. 
Dyer 134 pl. 9. 
Co. Lit. 23. a. 

1 Co. 88. a. 
Hob. 31. 

13 Co. 56. 

8 Co. 54. b. 

5 E. 4. 7. b. 
Fitz. Subp 2. 
Br. Diſcent 11. 
7 H. 6. 4. b. 

Br. Feoſtment al 
Uſe 32. 

(e) Sold. 15.70. 
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(s) Bac, Le, 
ur 27H. 8. 5, 6, 
Tz $, &c. 

1 Co. 101. b. 
112. a. 121. b. 
127. a. 140. a, 
6 Co. 64. b. 

Co. 13. b. 34. b. 
Þofies 78. b, 
Co, Lit, 272. b. 
(6+ Palm, 214 
(c) 1 And. 164. 
1 Anderſ. 78. 
Moor 197. 
Goldſb. 68, 69. 
9 Co. 126. b. 
Godb. 180. 
Poftea 77. b. 

1 Co. 76. 
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If A. ſetſed in fee of an acre of land, and he and B. levy a fine 
of it to another without conſideration, the uſe implied ſhall be 
to A. only and his heirs; for an (a) uſe which is but a truſ 
and confidence, and a thing in equity and conſcience ſhall be 
by operation of law to him who in truth was (5) owner of the 
land, without having regard to eſtoppels or concluſions, which 
are averſe to truth and equity. So it was adjudged in the prin- 
cipal caſe. When huſband and wife levy a fine without (:) 
declaration of any uſe (which was ſufficient in law) the law ſhall 
reveſt the uſe in the wife only, becauſe the eſtate in the land 
paſſes only from her, and the huſband joins with her but for 
conformity. 

Note reader, although the huſband may diſpoſe of the wife's 
lands during the coverture, yet in this caſe, for the reaſons 
and cauſes aforeſaid, his declaration was merely void, quod nota. 


[See 2 Blackſ. Com. 355. 363. 1 Id, Raym. 289, 209. 
Comyns 29. 47-] 
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JULIUS WININNG TON's Caſe. 
Mich. 40 & 41 Eliz. 


In the King's Bench: 


Winnington, upon a demiſe made by Thomas Winning- pl. 1. Jenk. 
ton, of a houſe and land in Binches in the county of Cheſter, Cent. 253. 
before the Juſtice there, and upon not-guilty pleaded, the jurors 

ave a ſpecial verdict to this effect; and for the better mani- 
f-ſtation of the caſe, this pedigree is to be obſerved, 


[Robert Winnington had ifſuc| 
| 


; Nobert, who] Thomas, the 
* who had died with- | leſſor tothe 
Hue, out iſſue. | plaintiff, | 

| 


Julius, one of the 
| Defendants, 


Robert the father was ſeiſed of the tenements in which, &c. 
in fee, and thereof did infeoff by deed indented, 1 Eliz. Ri- 
chard Birket, to have and to hold to him and his heirs, upon 
condition, that the feoffee or his heirs, ſhould re-enfeoff the feof- 
for for life; the remainderto John his ſon and heir apparent,and 
his heirs, by force whereof the ſaid feoffee was thereof ſeiſed in 
fee, poſt quod -quidem ferffamentum, the jury found that the 
feoffor entered, and took the profits ab/que contradictione, ſive 
agreamento of the feoffee; and afterwards, 11 Eliz. the feoffor 
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Ames Pilkington brought an ejeione firme againſt Julius Ce Est. 424. 
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(a) Cr. Car. 
303, 304. 


6) Co, Lit. 
222. a. 

(c) 1 Co. 25. b. 
Perkins 8 801. 
Co. Lit. 22 1. a. 
b. 222. a. 

13 H. 7. 23. b. 
Br. Condit. 217. 
44. Aſſ. 26, 

20 H. 6. 34. b. 
5 Co. 21. a. 

Cr. El. 4 50.479. 
Hard. 396. Lit. 
ſect. 357, 358. 
2 Anderſ. 18. 
Mcor 452, 453. 
Hu't. 48, 

1. Rol. 447, 448. 
2 Co. 29. a. b. 
10 Co. 49. b. 

s Ro). Rep. 168. 
Br. Condit. 26. 
(4) Co. Lit. 
222. a. 206, b. 
{e}Cqo.Lit,222.2, 
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by deed indented made a leaſe to D. and P. for twenty-one 
years, and yet the feoffor continued in poſſeſſion. Birket the 
teoftee, 19 Eliz acknowledged a ſtatute-ſtaple to one J. The 
feolfor, 24 Eliz. did enfcofF divers perſons to the uſe of him- 
ſelf for life, the remainder to Robert. the fecond fon in tail, 
the remainder to Thomas his third ſon in tail. The feoftor, 
27 Eliz. died, Birket the feoffee, after his death entered and 
enfeoffed John the eldeſt fon, and his heirs. Robert the ſecond 
ſon died without ifluz, John had iſtue Julius and died. Tho- 
mas entered, and made the leaſe to the plaintiff, upon whom 
Julius entered, and ejected him, et f, Oc. And upon this 
ipecial verdict Sir Richard Shuttleworth, Juſtice of Chefter, 
gave judgment for the defendant, upon which the plaintiff 
brought a writ of error in the King's Bench. And in this caſe 
theſe points were moved and reſolved by the whole court. 

Firſt, When the feoffor entered after the feoffment, and 
took the profits, and made a leaſe for years; upon all this 
matter the law doth adjudge it (a) a difleifin, although the 
intent of the parties was, that the feoffee ſhould make a de- 
mile to him for the term of his life: for this entry by wrong, 
and taking of the proſits without the agreement of the feoftce, 
is a dilleibn. And the caſe is the ſtronger, becauſe he took 
upon him as the owner of the land to make a leaſe. 

Secondly, It was agreed, that when he made the leaſe ſor 
years by deed indented, he thereby diſpenſed with the condi- 
tion during the term, ſo that during the term he could not tor 
any cauſe take advantage of the condition. 

Thirdly, When the , feoffor (5) diſſeiſeth the feoffee upon 
condition, and during the diſſeiſin, the feoffee acknowledged 
a ſtatute or recognizance, the ſame is no (c) difability in him, 
or any cauſe for the feoffor to re enter; for the feoffee having 
but a right, the poſſeſſion in the hands of the diſſeiſor is not 
ſubject to his ſtatute or recognizance, and therefore no cauſe 
of entry for any diſability is given to the feoffor in this caſe: 
but when the feoft:e being in poſſeſſion takes a wife, or grants 
a rent charge, or acknowledges a ſtatute, there the land is 
preſently ſubject to the title of dower, and charged with the 
rent or ſtatute : but when the feoffee is (d) diſſeiſed, and 
takes a wife, or acknowledges a ſtatute, there the land is not 
bound with it. And although it was ſtrongly objected, that 
it was not poſſible that the feottee could pertorm the condition, 
unleſs he enters, and if he enters the land is charged, ſo he 
hath diſabled himſelf to perform the condition; yet it was 
reſolved, that it was not any diſablility until he enter in facts, 
ſo that the poſlcſhion of the land be charged. But (e) it 
the wife dies, or the conuſee releaſes the flatute, then the 
ſeoſſee might well enter and perform the condition without 

any 
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any diſability; then when the feoffor made a feoffment over, 

he extinguiſhed the condition, ſo that when the feoffee entered Co. Lit. 30. b. 
and enfeoffed John the eldeſt ſon, he had a good and rightful *%+ * 

eſtate in the land which deſcended to the defendant; and fo 

the judgment given by Sir Richard Shuttleworth was affirmed. 

The Attorney-General and Tanſield, were of counſel with 

the plaintiff, and Heſket, Attorney of the Court of Wards, 0 
and Damport, with the deſcendant. | Wl 
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WIS O T's Caſe. 
Hill, 41 Eliz. 


In the Common Pleas. 


Cr. El. 478. 48 1. JN an ejectione firme, between Giles, plaintiff, upon a de- 
Keb. 327. miſe made to him by the huſband and wife, and Wiſcot 
. defendant, upon the general iſſue a ſpecial verdict was found, 
upon which the caſe was ſuch : A. tenant for life, the remain- 
(a) 2 Sand, 386, der to B. and three others (a) for life, the reverfion to C. and 
his heirs expeCtant : C. levied a fine ſur conuſans de droit come 
ceo, fc. to A. and B. to the uſe of A. for life, and after his 
death, to the uſe of B. in fee, A. died, and afterwards B. 
died, and whether the jointure was ſevered or not, ſo that after 
the death of A. B. was tenant in common, was the queſtion. 
And it was reſolved, that the jointure was ſevered, and this 
{b) 2 Sand. 337. difference taken, when the fee is limited by one (6) and the 
C: Lit-132- ſame conveyance, there the one may have fee-fimple, and the 
aym. 36. . IP 
Dyer 12. pl. 57. Other an eſtate for life jointly z but when they are (c) firſt 
Lit, ſect. 283. tenants for life, and afterwards one of them doth get the fee- 
( cr El 40. Ample, or the fee · ſimple doth deſcend to one, there the join- 
1 Rol. 933, — ture is ſevered. As if a man makes an eſtate to three, and 
| 2 Sand. 386. to the heirs of one of them, there one of them hath fee ſimple, 
| 387. Raym, 473. and yet the jointure doth continue, for all is but one entire eſtate, 
| created at one and the ſame time, and therefore the fee-ſimple 
cannot merge the jointure, which took effect with the creation 
of the remainder in fee; but when three are jointenants for life, 
and afterwards one purchaſeth the fee, or the fee deſcends 
to him, there the fee ſimple merges the eſtate for life, = 
tac 
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the eſtate for lifewas in eſſe beſore, and might be merged or ſur- | 
rendered, and ſo cannot the eftate for life in the firſt caſe. 
But in the ſame caſe, that is to ſay, when an eſtate is made to 
three, and to the heirs of one of them, and he who hath the 
fee dies, and one of the ſurvivors purchaſes the remainder, 
the jointure is ſevered, cauſa qua ſupra; and when on tenant 
for life purchaſes the reverſion in fee, if the jointure ſhould 
remain, he would have a reverſion in fee, and an eſtate for 
life alſo in part, which reverſion in fee he might grant over, 
and his eſtate for life would remain in part, which would be 
abſurd and againſt reaſon ; for in the firſt caſe, when an eſtate 
is made to three, and to the heirs of one, he who hath the 
fee cannot (a) grant over his remainder, and continue in him- (a) Co. Lit. 182. b. 
ſelf an eſtate for life, as it is held in 12 E. 4. 2. b. But if Raym. 40. 
there be tenant in tail, the remainder to his right heirs, he 
may grant his remainder over, or deviſe it, as it is held in (6) (5) Br. N. C. 11 5. 
27 Aff. 60. for an eſtate tail cannot be merged nor ſutrender- Br. Aff. 275. 
ed, nor extinguiſhed by acceſſion of a greater eſtate. Vide = — bg 
42 E. 3. 9. b. 29 H. 8. Mortdaunceſter 59. 11 fl. 4. 55. b. & 8 
31 E. 3. Scire facias 19. by the better opinion of all the 
books, he who had the fee died, and afterwards tenant for 
life died, it is at the (c) election of the heir to have a Mort- ( co. Lit. 184. 
daunceſter, (which proves that his anceſtor died ſeiſed of the 
fee) or a Scire facias, or a Formedon in remainder at his plea- 
ſure. It is agreed, 39 H. 6. 2. b. if the reverſion be (d) (4) 1 Rol. 933. 
granted to tenant for life, and another in fee, the reverſion is — _ 8 — 
extinct for a moiety, for tenant for life cannot purchaſe er 
get the reverſion or remainder of the ſame land, but the eſtate 
r life will be merged, having regard to the eſtate which he 
hath gotten in the reverſion, EY 
Note reader, it ſeems by reſolution of this caſe, that if (e) (e 1 Rol. 944, 
tenant for life, grants his eſtate to him in reverſion, and a 23. Ce R 
ſtranger, that it is a ſurrender for one moiety, for it appears — „ 
here, that by getting of the reverſion, and the particular eſtate 
at ſeveral times, the reverſion expectant upon his particulat 
eſtate for life, cannot remain diſtinct in him, and grantable 
over, but the one ſhall merge the other, and the benefit of 
ſurvivorſhip ſhall not be regarded, as it appears by the 
caſe at bar, and ſo the doubt in (/) 7 H. 6. is well re- (f) 7 H. 6. 2. b. 
ſolved as I think. And then it was moved in arreſt of 
judgment, that the leaſe was made by the huſband and 
wife generally, without alledging it to be by (g) deed, as it (g) Cr. El. 438, 
ought to be, as appears Dyer 1 Mar. 91. b. vide 26 H. 8. 2. a. 8 
15 E. Doa. pl. 176. 
Palm. 268. Hut- 


ton 55. 102. Winch. 34. 1 Leon. 192. 204. 4 Leon. 50. Sav. 110, 1 Rol. Rep. 402, Plowd, 431. a. 
Cr. Jac. 563, 3 Co. 21. b. Dyer 91. pl. 1 3. 
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(=) Cro. Eliz. (a) 15 E. 4. 18. a. & 21 Hf. 6.24. b. But upon a fight of à 


222. judgment given, Trin. 36 Eliz. in the King's Bench, between 

e — — Allen, Rot. 339. and of another precedent 

(c) Cr, El. 482. ſhewed by Brownlow chieſ prothonotary, between (c) Moſely 
and Guilbert, Paſch. 33 Eliz. in the Common Pleas, and of 

(4) Cr. El. 482. another judgment between (4) Diggs and Withers, in the 
King's Bench, in all which precedents judgment was given 
for the plaintiff upon a demiſe made by the hufband and wife, 

4) Antea 61, a. without alledging it to be by (e) deed: upon the view of 
which precedents, judgment was given in the caſe at bar for 
the plaintiff. 


[See 2 Blackſt. Com, ch. 12.] 


TOOKER' 


TOOK E R's Caſe. 
Mich. 36 & 37 Eliz. Rot. 136. 


In the King's Bench. 


* 0 - = 
Devon, MT. E it remembered that heretofore, (to wit) in 


2 Co. 62. 2. 


the term of Eaſter laſt paſt, before the lady reſpatßs. 


the now Queen, at Weſtminſter, came William Rud by 
Michael Bland his attorney, and brought here into the court 
of the ſaid lady the Queen, then there, his certain bill againſt 
Edward Tooker in the cuſtody of the Marſhal, &c. of a plea 
of treſpaſs; and there are pledges of proſecuting, that is to 
ſay, John Doc, and Richard Roe, which ſaid bill followeth 
in theſe words. ſſ. Devon. ff, William Rud complains of 
Edward Tooker being in the cuſtody of the Marſhal of the 
Marſhalſea, of the lady the Queen, before the Queen herſelf; 
for that he on the firſt day of April, in the 36th year of the 
reign of the lady Elizabeth, now Queen of England, with 
force and arms, &c. broke and entered the cloſe and houſe of 
him the ſaid William, called Bertonland, otherwiſe, the Bar- 
ton of Sprecombe, at Morthoe in the county aforeſaid, and 
his graſs, of the value of an hundred marks, in the cloſe a- 
foreſaid, then lately growing, with certain cattle, that is to 
ſay, with horſes, oxen, cows, hogs and ſheep, fed, trod down, 
and conſumed, and other wrongs to him did, againſt the peace 
of the ſaid lady the now Queen, to the damage of the ſaid 
William of one hundred pounds, and therefore he brings 
ſuit, &c, And now at this day, that is to ſay, Wedneſday next 
after eight days of St. Michael in this term, until which day 
the aforeſ. Edward had leave to imparl to the ſaid bill, and 
then to anſwer, &c. before the lady the Queen at Weltmin- 
ſter, cometh as well the aforeſ. William by his attorney afore- 
faid, as the aforeſaid Edward by John Halſtaff, his attorney: 
and the ſaid Edward defendeth the force and injury when, 
Kc. and ſaith, that he is not thereof guilty, and of this puts 
himſelf upon the country, and the aforefaid William likewiſe, 
&%, Thereſore let a jury come before the lady the Q at Welt- 

minſter, 
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minſter, on Friday next after fifteen days of St. Hilary, &c. 
and who neither, &c. to recognize, &c. becauſe as well, &c. 
the ſame day is given to the parties aſoreſ. there, &c. After. 
wards the proceſs is continued between the parties aforeſaid, 
of the plea aforeſaid, by the jurors thereof betwixt them being 
reſpited before the lady the Queen at Weſtminſter, until 
Wedneſday next after fifteen days of Eaſter then next follow. 
ing, unleſs the Juſtices of the lady the Queen aſſigned to take 
the aſſizes in the county aforeſaid, ſhall firſt come on Monday 
the 10th day of March, at the caftle of Exeter, in the county 
aforeſaid, by form of the ſtatute, &c. for want of jurors, &c, 
At which day before the lady the Queen at Weſtminſter, 
come the parties aforeſaid, by their attornies aforeſaid, and the 
aforeſ, Juſtices of aſſize, before whom, &c. ſent their record 
before them had in theſe words; ff. Afterwards at the day 
and place within contained, before Edmond Anderſon, Knt. 
Chief Juſtice of the lady the Queen of the Bench, and Tho- 
mas Walmſley, one of the Juſtices of the ſaid lady the Queen 
of theoBench, Juſtices of the ſaid lady the Queen aſſigned to 
take the aſſizes, in the county of Devon, by form of the ſtatute, 
&c. came as well the within named William Rud, by Eraſ- 
mus Ford his attorney, as the within written Edward T ooker, 
by Thomas Clayton his attorney. And the jurors of the jury, 
whereof within mention is made, being called, ſome of chem, 
that is to ſay, David Matacot of St. Giles, John Hayman of 
Shelbere, John Hooper of Weſtdown, Richard Clyeff of Cha- 
ford, John Bow of the ſame, and John Hole of Drew Steinton 
came, and are ſworn in the ſaid jury; and becauſe the reſt of 
the jurors of the ſaid jury did not appear, therefore others of 
the ſtanders-by, by the Sheriff of the cqunty aſoreſ. choſen at 
the requeſt of the ſaid William Rud, and by command of the 
Juſtices aforeſ. of new are added, whoſe names in the pannel 
within written are filed, according to the form of the ſtatute 
in ſuch cafe lately made and provided; and the jurors ſo 
newly added, that is to ſay, George Snell, John Barnacott, 
John Shute, George Slade, William Killand, and Chriſto- 
pher Cheek, being called, likewiſe came, who, to ſay the 
truth of the within contained, together with the other jurors 
aforeſ, firſt impanelled and ſworn, being choſen, tried and 
{worn, ſay upon their oath, that before the within written time, 
when it is ſuppoſed the treſpaſs within written was done, one 
John Arundel, Eſq. was ſeifed of the tenements within written, 
with their appurtenances, in which it is ſuppoſed the treſpals 
within written to be done in his demeſne as of fee, and being 
ſo ſeiſed, thereof afterwards and before the within written time, 
when, &c. that is to ſay, on the third day of July, in the Zoth 
year of the reign of the lord Henry VIII late K. of Engl. did 
demiſe to one John T ooker, and to the within named ao” 
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Rud, the tenements within written, with the appurtenances 
in which, &c. (amongſt other things,) to have and to hold 
to the ſaid John Tooker and William Rud, for the term of 
their lives, and the life of the longeſt liver of them the ſaid 
ohn and William; by virtue of which demiſe the ſaid John 

ooker and William Rud were ſeiſed of the tenements within 
written, with the appurtenances in which, &c. in their de- 
meſne as of freehold for the term of the lives of them the ſaid 
John and William, and the longeſt liver of them ; and being 
ſo ſeiſed thereof and the faid John Arundel being ſeiſed of the 
reverſion of the tznements within written, with the appurte- 

2nces in which, &c. the ſaid John Arundel afterwards, and 
before the within written time when, &c, At Morthoe with- 
in written of ſuch eſtate died ſeiſed; after whoſe death, the 
reverſion of the tenements aforeſaid with the appurtenances in 
which, &c. amongſt other things,) deſcended to one John 
Arundel, Knt. as ſon and heir of the aforeſ. John Arundel 
by which the ſaid John Arundel, Knt. was ſeiſed of the aforel. 
reverſion of the tenements within written, with the appurte- 
nances, in which, &c. in his demeſne (among other things) 
as of fee, and being ſo ſeiſed thereof afterwards, and before 
the within written time when, &c. that is to ſay, on the 20th 
day of September, in the 1oth year.of the reign of the ſaid 
lady the now Queen, at Morthoe within written, by his certain, 
writing indented, one part of which ſealed with the ſeal of 
the ſaid John Arundel, Knt. was ſhewed to the ſaid jurors in 
evidence, the date whereof 1s the fame day and year, granted 
the reverſion of the tenements within written, with the ap- 
purtenances, in which, &c. (amongſt other things,) to the 
ſame Edward Tooker, to have and to hold the ſame reverſion 
with the appurtenances, in which, &c. (amongſt other things) 
to the ſame Edward Tooker, for the term of his life, when 
after death, ſurrender or forfeiture of the aforeſ. John Tooker 
and William Rud, it ſhould happen, as by the ſaid writing 
indented amongſt other-things, more fully appeareth, to which 
grant of the reverſion of the tenements within written, with 
the appurtenances, in which, &c. (amongſt other a to 
to the ſame Edward by the aforeſ. John Arundel, Knut. in 
form aforeſ. made, the aforeſ. John Tooker, being tenant of 
the tenements aforeſ. within written, with the appurtenances, 
in which, &c. forthe term of his life, jointly, with the a- 
foreſaid William Rud, afterwards and before the within 
written time, when, &c. at Morthoe within written, to the 
aforeſaid Edward thereof attorned and agreed ; by virtue of 
which ſaid grant of the reverſion aforeſaid, and of the attorn- 
ment and agreement aforeſaid, the aforeſaid Edward was 
ſeiſed of the reverſion of the tenements within written, 
with the appurtenances, in which, &c. as the law requir- 
eth, as of freehold for the term of his life, and being = _ 

creo 


Took ER“'s Caſe. Part Il. 


thereof and the aforeſ. John Tooker and William Rud, being 
ſeiſed of the tenements within written with the appurtenances, 
in which, &c. (amongſt other things) the ſaid John Tooker 
afterwards, and before the within written time, when, &c that 
is to ſay, on the 14th day of December, in the 3 iſt year of the 
reign of the ſaid lady the now Queen, at Morthoe aforeſaid, 
made to the ſaid Edward Tooker, a certain writing of ſur. 
render of the tenements within written, with the appurte. 
nances, in which, &c. (amongſt other things,) which to the 
Jurors aforeſ. was ſhewed in evidence, the tenor of which 
followeth in theſe words : 

„ To all chriſtian people to whom this preſent writing 
& ſhall come, John 'Fooker of Morthoe in the county of 
« Devon, Yeoman, ſendeth greeting in our Lord God ever— 
s laſting. Whereas the ſaid John T ooker and William Rud, 
* have and do hold jointly for term of their lives, and the 
« lives of the longeſt liver of them, all that capital meſſuage 
& and lands, tenements and hereditaments, called Barton 
“ Lands, in the manor of Sprecombe, or parcel of the ſaid 
& manor, and all thoſe lands, tenements, and hereditaments, 
« with the appurtenances in Hokeſmill, with the paſture of 
* Hokeſwood, and common of paſture upon Hokeſdowne, 
« parcel of the faid manor of the demiſe and grant of ]. 
« Arundel, Eſq. as by the deed of the demiſe and grant 
« thereof made by the ſaid J. Arundel at large, and plainly it 
« doth and may appear: Now know ye, that the faid ]. 
„ Tooker, for divers and ſundry cauſes and conſiderations 
„ him moving, doth by theſe preſents ſurrender and yield up 
& unto E. Tooker, the ſon of the ſaid J. Tooker, to whom 
te the reverſion of all and ſingular the premiſes is granted and 
* doth belong for term of the life of the ſaid Edward, all 
* his eſtate, title and intereſt in and to the premiſes, and in 
* to every part and parcel thereof, in as large and ample 
«© manner as he the ſaid John Tooker can or may ſurrender 
© the ſame. In witneſs whereof the faid J. Tooker to theſe 
6 preſents hath ſet his ſeal. Given the 14th day of Decem- 
« ber, in the 31ſt year of the reign of our ſovereign lady 
« Elizabeth, by the grace of God, of England, France, and 
Ireland, Qucen, defender of the faith, &c. 

And further the faid jurors fay upon their oath aforeſaid, 
that the aforeſ. John 'Tooker afterwards, and beſore the with- 
in written time when, &c. at Morthoe aforcſ. died; and that 
the ſaid Edward afterwards, that is to ſay, on the within writ- 
ten firſt day of April, in the 36th year of the reign of the ſaid 
lady the now Q. aforef. claiming to have and occupy the tene- 
ments within written, with the appurtenances, in which, &c. in 
common, with the ſaid Will. Rud, by virtue of the aforeſ. writ- 
ing of ſurrender, by the aforeſ. John Tooker, in form aforeſ. 
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made, entered, into the tenements aforeſaid, with the appurte- 
nances, in which, &c. and the graſs within written, to the 
value, &c. in the cloſe aforeſaid then growing, with the cat- 
tle within written fed, trod down and contumed, as the afore- 
ſaid William Rud againſt him complaineth But whether 
upon the whole matter aforeſaid, in form aforeſaid found, the 
aforeſaid entry of the ſaid Edward, into the tenements afore- 
ſaid, with the appurtenances, in which, &c. be a good and 
lawful entry in law or not, the jurors aforeſaid are utterly ig- 
norant ; and thereupon pray the advice and couſideration of 
the court, &c. and if upon the whole mater aforeſaid, in form 
aſoreſaid found, it ſhall ſeem to the Juſtices and court here, 
that the aforeſaid entry of the aforeſaid Edward, into the tene- 
ments aforeſaid, with the appurtenances, in which, &c. in 
and upon the poſſeſſion of the ſaid William Rud, be not a good 


and lawful entry in law, then the ſaid jurors ſay upon their 


oath, that the aforeſaid Edward Tooker is guilty of the treſ- 
paſs within written, as the ſaid William Rud above againſt 
him complaineth ; and aſſeſs the damages of the faid William 
Rud, by that occaſion beſides his coſts and charges by him about 
his ſuit it this behalf expended, to fix pence, and for his coſts 
and charges to 20s. And if upon the whole matter aforeſaid, 
in form aforeſaid ſound, it ſhall ſeem to the Juſtices and court 
here; that the aforeſaid entry of the aforeſaid Edward, into 
the tenements within written, with the appurtenances, in 
which, &c. in and upon the poſſeſſion of the aforeſaid Wil- 
| liam, be a good and lawlul entry in law, then the ſaid jurors 
ſay upon their oath aforeſaid, that the aforeſaid t dward is not 
guilty of the treſpaſs within written, as the ſaid William above 
againſt him alledgeth ; and becauſe the court of the faid lady 
the Queen here, of giving their judgment of and upon the pre- 
miſes, is not yet adviſed, day is given to the parties aforeſaid, 
before the lady the Queen, at Weſtminſter, until Friday next 
after the morrow of the Holy Trinity, to hear their judgment 
of and upon the premiſes, becauſe the court of the lady the 
Queen here thereof are not yet, &c. At which day before the 
lady the Queen at Weſtminſter, come the parties aforeſaid, 
by their attornies aforeſaid : and becauſe the court of the ſaid 
lady the Queen here, of giving their judgment of and upon the 
premiſes, is not yet adviſed, day is given to the parties 
aforeſaid, before the lady the Queen, at Weſtminſter afore- 
faid, until Thurſday next after the morrow of St. Michael, 
to hear their judgment of and upon the premiſes, becauſe the 
the court of the lady the Queen here thereof are not yet, &c. 
At which day before the lady the Queen at Weſtminſter, come 
the parties aforeſaid, by their attornies aforeſaid ; and be- 


cauſe the court of the lady the Queen here, of giving their 


judgment of and upon the premiſes, is not yet adviſed, 
day is given to the parties aforeſaid, before the lady the 
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Queen at Weſtminſter, until Friday next after eight days of 
St. Hilary, to hear their judgment of and upon the premiſes, 
becauſe the court of the lady the Queen here thereof are not 
yet, &c. At which day before the lady the Queen at Weſtmin- 
iter aforeſaid, come the parties aforeſaid, by their attornies 
aforeſaid : and becauſe the court of the ſaid lady the Queen 
here, of giving their judgment of and upon the premiſes, is not 
yet adviſed, day further 1s given to the parties aforeſaid, before 
the lady the Q at Weſtminſter, until Wedneſday next after 15 
days of Eaſter, to hear their judgment of and upon the premiſes, 
becauſe the ſaid court of the lady the Queen here thereof are 
not yet, &c. At which day, before the lady the Queen at 
Weſtminſter, come the parties aforeſaid, by their attornies 
aforeſaid ; and becauſe the court of the lady the Queen here, 
of giving their judgment of and upon the premiſes, is not yet 
adviſed, further day is given to the parties aforeſaid, before 
the lady the Queen at Weſtminſter, until Friday next after the 
morrow of the Holy Trinity, to hear their judgment of and 
upon the premiſes, becauſe the court of the lady the Q. here 
thereof are not yet, &c. At which day, before the lady the Q. 
at Weſtmin. come the parties aforeſ. by their attornies afore- 
ſaid ; and becauſe the court of the ſaid lady the Queen here, 
of giving their judgment of and upon the premiſes, is not yet 
adviſed, day thereof further is given to the parties aforeſaid, 
before the lady the Queen at Weſtminſter, until Saturday next 
after eight days of St. Michael, to hear their judgment of and 
upon the premiles, becauſe the court of the lady the Queen 
here thereof are not yet, &c. At which day, before the lady 
the Queen, at Weſtminſter, come the parties aforeſaid, by 
their attornies aforeſaid, and becauſe the court of the ſaid lady 
the Queen here, of giving their judgment of and upon the 
premiſes, is not yet adviſed, day thereof further is given to 
the parties aforeſaid, beſore the lady the Queen, at Weltmin- 
ſter aforeſaid, until Monday next after eight days of St. Hi- 
lary, to hear their judgment of and upon the premiſes, becauſe 
the court of the lady the Queen here thereof are not yet, &c. 
At which day, before the lady the Queen, at Weltminſter 
aforeſaid, come the parties aforeſaid, by their attornies afore- 
ſaid, and becauſe the court of the ſaid lady the Queen here, 
of giving their judgment of and upon the premiſes, is not yet 
adviſed, day thereof 1s further given to the parties aforeſaid, 
before the Jady the Queen, at Weſtminſter aforeſaid, until 
Wedneſday next after 15 days of Eaſter, to hear their judg- 
ment of and upon the premiſes, becauſe the court of the 
lady the _ here thereof are not yet, &c. at which 
day, before the lady the Queen, at Weſtminſter, come the 
parties aforeſaid, by their attornies aforeſaid ; and becaule 
the court of the lady the Queen here, of giving their judg- 
ment of and upon the premiſes is not yet adviſed, day 
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further thereof is given to the parties aforeſaid, before the 
lady the Queen, at Weſtminſter aforeſaid, until Friday next 
after the morrow of the Holy Trinity, to hear their judgment 
of and upon the premiſes, becauſe the court of the lady the 

ueen here, thereof are not yet, &c. At which day, before the 
lady the Queen at Weſtminſter, come the parties aforeſaid, 
by their attornies aforeſaid, and becauſe the court of the ſaid 
lady the Queen here, of giving their judgment of and upon 
the premiſes, is not yet adviſed, day thereof further is given 
to the parties aforeſaid, before the lady the Queen, at Weſt- 
minſter aforeſaid, until Monday next after eight days of St. 
Michae!, to hear their judgment of and upon the premiſes, 
becauſe the court of the lady the Queen here thereof are not 
yet, &c. At which day, before the lady the Queen at Welt- 
minſter, come the parties aforeſaid, by their attornies aforeſ, 
and becauſe the court of the lady the Queen here, of giving 


their judgment of and upon the premiſes, is not yet adviſed, 


day thereof further is given to the parties aforeſaid, before the 
lady the Queen, at Weſtminſter aforeſaid, until Monday next 
atter eight days of St. Hilary, to bear their judgment of and 
upon the premiſes, becauſe the court of the lady the Quen here 
thereof are not yet, &c. At which day, be.ore the lady the 
Queen at Weſtminſter, come the parties aforeſaid, by their 
attornies aforeſaid, and becauſe the court of the lady the 
Queen here, of giving their judgment of and upon the pre- 
miſes, is not yet adviſed, day thereof further is given to the 
parties aforeſaid, before the lady the Queen, at Weſtminſtec 
aforeſaid, until Wedneſday next after 15 days of Eaſter, to 
hear their judgment of and upon the premiſes, becauſe the 
court of the lady the Queen here thereof are not yet, &c. At 
which day, befare the lady the Queen, at Weſtminſter afore- 
ſaid, come the parties aforeſaid, by their attornies aforeſaid ; 
and becauſe the court of the lady the faid Queen here, of giv- 
ing their judgment, of and upon the premiſes, is not yet ad- 
viſed, day thereof further is given to the parties aforeſaid, be- 
fore the lady the Queen at Weſtminſter aforeſaid, until Fri- 
day next after the morrow of the Holy Trinity. to hear their 
judgment thereof, becauſe the court of the lady the Queen here 
thereof are not yet, &c. At which day, belore the lady the 
Queen, at Weſtminſter aforeſaid, come the parties aforeſaid, 
by their attornies aforeſaid, and becauſe the court of the lady 
the Queen here, of giving their 22 of and upon the 
premiſes, is not yet adviſed, day thereof further is given to the 
parties aforeſ. beſore the lady the Queen at Weſtminſter aforeſ. 
until Monday next after eight days of St. Michael, to hear their 
judgmentof and upon the premiſes, becauſe the court of the lady 


the Queen here thereof are not yet, &c, At which day, before 
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che lady the Queen, at Weſtminſter aforeſaid, come the parties 
aſoreſaid, by their attornies aforeſaid, and becauſe the court 
of the ſaid lady the Queen here, of giving their judgment of 
and upon the premiſes, is not yet adviſed, day thereof further 
is given to the parties aforeſaid, before the lady the Queen at 
Weſtminſter al>refaid, until "Tueſday next after eight days of 
St. Hilary, to hear their judgments thereof, becauſe the court 
of the lady the Queen here thereof are not yet, &c. At which 
day, before the lady the Queen, at Weſtminſter aforeſaid, 
come the parties aforeſaid, by their attornies aforeſaid, and 
becauſe the court of the faid lady the Queen here, of giving 
their judgment of and upon the premiſes, is not yet adviſed, 
day thereof further is givea to the parties aforeſaid, before the 
lady the Queen at Weſtminſter aforeſaid, until Wedneſday 
next after 15 days of Eaſter, to hear their judgment of and 
upon the premiſes, becauſe the court of the lady the Queen 
here thereof are not yet, &c. At which day before the lady 
the Queen at Weſtminſter aforeſaid, come the parties aforeſaid, 
by their attornies aforeſaid, and becauſe the court of the lady 
the Queen here, of giving their judgment of and upon the 
premites, 1s not yet adviſed, day thereof further is given to 
the parties aforeſaid, before the lady the Q. at Weſtmin. aforeſ, 
until Friday next after the morrow of the Holy Trinity, to hear 
their judgment thereof, becauſe the court of the Jady the 
Queen thereof are not yet, &c. At which day, before the 
lady Queen at Weſtminſter aforeſaid, come the parties aforeſ. 
by their attornies aforeſaid: and becauſe the court of the ſaid 
lady the Queen here, of giving their judgment of and upon 
the premiſes, is not yet adviſed, day thereof further is given 
to the parties aforeſaid, before the lady the % at Weſtmin. 
aforeſ. until Tueſday next after eight days of St. Michael, to heat 
their judgment of and upon the premiſes, becauſe the court of 
the lady the Queen here — are not yet, &c, At which 
day, before the lady the Queen, at Weſtminſter aforeſaid, 
come the parties aforeſaid, by their attornies aforeſaid, and be- 
cauſe the court of the lady the Queen here, of giving their 
Judgment of and upon the premiſes, is not yet adviſed, day 
thereof further is given to the parties aforeſaid, before the lady 
the Queen at Weſtminſter aforeſaid, until Wedneſday next 
after eight days of St, Hilary, to. hear their judgment of and 
upon the premiſes, becauſe the court of the lady the Queen 
here thereof are not yet, &c. At which day, before the lady 
the Queen, at Weſtminſter aforeſaid, come the parties afore- 
fajd, by their attornies aforeſaid z and becauſe the court of the 
faid lady the Queen here, of giving their judgment of and 
upon the premiſes, is not yet adviſed, day thereof further 1s 
given to the parties aforeſaid, before the lady the Queen b 
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minſter aforeſaid, until Wedneſday next after 15 days of Eaſter, 
to hear their judgment of and upon the premiſes, becauſe the 
court of the lady the Queen here thereof are not yet, &c. At 
which day, before the lad the Queen, at Weſtminſter afore- 
faid, come the parties aforeſaid, by their attornies aforeſaid, 
and becauſe the court of the lady the Queen here, of giving 
their judgment of and upon the premiſes, is not yet adviſed, 
day thereof further is given to the parties aforeſaid, before the 
lady the Queen, at Weſtminſter aforeſaid, until Friday next 
after the morrow of the Holy Trinity, to hear their judgment 
of and upon the premiſes, becauſe the court of the lady the 

deen here thereof are not yet, &c. At which day, before 
the lady the Queen, at Weſtminſter aforeſaid, come the par- 
ties aforeſaid, by their attornies aforeſaid : and becauſe the 
court of the lady the Queen here, of giving their judgment of 
and upon the premiſes, is not yet adviſed, day thereof is fur- 
ther given to the parties aforeſaid, before the lady the Queen 
at Weftminſter, until Thurſday next after eight days of St. 
Michael, to hear their judgm. of and upon the premiſes, becauſe 
the court of the lady the Queen here thereof are not yet, &c. At 
which day, before the lady the Queen, at Weſtm. aforef. come 
the parties aforeſaid, by their attornies aforeſaid, and becauſe 
the court of the lady the _— here, of giving their judg- 
ment of and upon the premiſes, is not yet adviſed, day thereof 
is further given to the parties aforeſaid, before the lady the 
Queen, at Weſtminſter aforeſaid, until Wedneſday next after 
eight days of St. Hilary, to hear their judgment of and upon 
the premiſes, becauſe the court of the lady the Queen here 
thereof are not yet, &c. At which day, before the Jady the 
Queen, at Weſtminſter aforeſaid, come the parties aforeſaid, 
by their attornies aforeſaid, upon which, all and ſingular the 
premiſes being ſeen, and by the court of the lady the Queen 
here fully underſtood, and mature deliberation being had 
thereof, becauſe it ſeemeth to the ſaid court of the ſaid lady 
the Queen, and the juſtices here, that the aforeſaid entry of 
tne aforeſaid Edward, into the tenements aforeſaid, with the 
appurtenances, in which, &c. in and upon the poſſeſſion of 
the ſaid William thereof, is a good and lawful entry in law: 
therefore it is conſidered, that the ſaid William take nothing 
by his bill aforeſaid, but for his falſe clamour he be in mercy, 


&c. and that the aforeſaid: Edward may go thereof without 
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(a) Cro. El. 802, 
Co. Lit. 310. a, 
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Lit. ſect. 566. 
(6) Cr. El. 802. 
Co. Lit. 186. 
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T OO K E R's Caſe. 
Hill. 43 Eliz. 


In the King's Bench. 


N an action of treſpaſs for breaking of his cloſe, in the 
King's Bench, between William Rpd, plaintiff, and Ed. 
ward Tooker, defendant, which began Mich. 36 & 37 Eliz, 
Rot. 136. upon not guilty pleaded, a ſpecial verdict was found, 
and upon the whole matter the caſe was ſhortly ſuch : John 
Arundel, Eſq. was ſeiſed of the barton of Sprecombe in Mor- 
thoe in the county of Devon, in fee, and demiſed it to John 
Tooker and to the ſaid William Rud, for the term of their 
lives, and died; after whoſe death the reverſion deſcended to 
Sir John Arundel, as his ſon and heir, who by deed indented, 
ranted to the ſaid Edward Tooker the reverſion of the ſaid 
arton for the term of his life, to which grant the ſaid John 
Tooker then being jointly ſeiſed of the ſaid barton with the 
ſaid William Rud, did attorn ; and afterwards the ſaid John 
Tooker, by his deed, ſurrendered to the ſaid Edward Tooker 
all his eſtate, title, and intereſt in the ſaid barton, and died: 
the ſaid Edward Tooker entered into the ſaid barton, claiming 
to hold in common with the ſaid William Rud ; and whether 
his entry was lawful or not, was the queſtion. And the point 
was, whether by the attornment of one tenant for life, the 
reverſicn was veſted in Edward Tooker or not. For if the 
attornment of one doth not veſt the reverſion in him, then the 
ſurrender aforeſaid made to him was void. And after many 
arguments at the bar by the parties counſel, and at the benc 
by the Juſtices, judgment was given againſt the plaintiff, And 
in this caſe two points were reſolved by the court. 

Firſt, that the attornment of one (a) tenant tor life ſhall veſt 
the whole reverſion in the grantee for divers reaſons, becauſe 
the eſtate of joint leſſeees is intire; for every joint-tenant is 
ſeiſed per (b j my & per tout, and by conſequence the reverſion 
which is dependant and expeCant upon ſuch eſtate is entire allo. 

Secondly, 
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Secondly, The attornment is a lawful act. 3. The attorn- 
ment doth not paſs any (a) intereſt from him who attorns, but (2) 9 Co. 85. 
only perfects a grant made by another. See 7 H. 6. 34. 8 E. : 
3. 38. Fitz Dower 110. 10 E. 2. Dower 139. It one (6) (2) N 
join. tenant aſſign dower, it is good. So dower aſſigned by an 185 * 
abator or (c) diſſeiſor ſhall not be avoided by the diſſeiſee, as (c) Co. Lit. 
it is agreed in 12 Aſſ. 20. for theſe are lawful acts. So it was 357: b. ; 
faid by the fame reaſon : if a (4) diſſeiſor attorns or gives Zo, 58. a. 
ſeiſin to the grantee of the ſeigniory, it ſhall bind the diſſeiſee, Br. Dower 59, 
yet the grantee of the ſeigniory cannot compel the diſſeiſor to — A —— 
attorn to him, or to give him ſeiſin, if he had not ſeiſin before | 1) Co. Lz; 4 
within time of limitation, See for that 8 H. 6. 17. 8 Aſſ. 16. b. 
8 E 3. 52. 11 H. 4. 29. 29 H. 6. 2. b. And it was faid, if 
the leſſor diſſeiſes his two leſſees for life, and enfeoffs another, 
and one (e) leſſee re- enters, this act of the one is an attorn- (e) Co. Lit. 31g. 
ment in law by both. Ergo, an expreſs attornment of one * 
ſhall bind both So if one join-tenant gives ſeiſin of the rent 
to the lord, it ſhall bind his companion, as it 1s agreed in 39 
H. 6. 2. b. If a leaſe be made to two, and afterwards the re- 
verſion is granted to one of them, and he (/) accepts the deed, (%) ;Leon 279. 
Baldwin 28 H. 8. Dyer 12. b. held it a good attornment in Pyer 12. pl. 57. 
law for both; which opinion was affirmed for good law by Tit. 9 
Popham Chief Juſtice and the whole court. And in 4 E. 3. Lit. fol. i 
22. b. in Holland's caſe it is ſaid, that the attornment of one 
joint-tenant is the attornment of the other. Littleton Ch. i 
Attornment 129, holdeth, that if there be lord and two (g) 22 
joint tenants by certain ſervices, and the ſeigniory is granted It. f. 128. 8 
over, and one joint-tenant attorns, it is as good as if both ha 
attorned, becauſe the ſeigniory is intire ; which opinion of 
Littleton in his () book (which is the ornament of the com- (+5) Praf.. 
mon Jaw, and the moſt perſect and abſolute work that was ever — — * 
written in any human ſcience) the court did prefer before the 
ſudden opinions in 39 H. 0. 2. b. & 32 E. 3. (1) Quid juris (ij co. El. 737. 
clamat 5. But if the reverſion of two tenants for lite, or the 
rent, or ſeigniory of two joint-tenants be granted by fine, 
there in a guid juris clamat, quem redditum reddit, or per quæ 
ſervitia againſt ſuch joint-tenants, the one ſhall not be ſuffered 
to attorn without his companion, for two reatons : 

1. Becauſe the plaintiff ought to have attornment in the 
ſame manner as he himſelf hath demanded it, as it is held in 
9. H. 6. 21. b. 

2. If one attorns only, he may prejudice his compa- 
nion; as if he will not (4) claim to be unpuniſhed for 7909 Co. 8. b 
waſte, or a condition to have fee, or future term, &C. Co. Lit. 420. b. 
for upon a general attornment in a court of record, 
the leſſee ſhall loſe all advantages which are not claimed, 
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(b) P owd. 162. 
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Tenants 63. 
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of record; for the queſtion is demanded of him, guid jwris 
clamat ? And theretore he ſhall not have more than he claims 
of record; and for this cauſe one joint- tenant only ſhall not 
be ſuffered to attorn of record for the manifeſt prejudice which 
might accrue to his companion if it ſhould be the attornment 
of both. But in the cate of a grant by deed, no ſuch preju- 
dice can happen, and therefore the attornment of one ſhall 
bind both, becauſe it cannot prejudice his companion. So, 
and for the ſame cauſe, if one (a) joint-tenant attorns in r aig 
to the conuſce where the grant is by fine, it ſhall bind both, 
And in proof that the reverſion in the caſe at bar was intite, 
to ſollow the reaſon of Littleton, it was faid, if (6) huſband 
and wife be joint tenants for life, and the leſſor grants the 
reverſion of the land which the huſband holdeth for li e, the 
grant is void; as it is agreed in 13 E. 3. Grants 63. The 
ſame law, as it was agreed by Popham Chief Juſtice, and the 
whole court, of two joint-tenants lefſees. Sce 32 E. 3. guid 


(e) Fitz. Grants juris clamat 5. 50 ita (c) man holds three acres by 12 d. and 
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the lord grants the ſervices of the third acre, the grant is void; 
as it is agreed in 27 2 79. and 7 E. 4. 25. a. 

Secondly, It was reſolved by the court, that if the tenant 
having perſect (d) notice of the grant (as he by law ought to 
have as it was agreed in Vivian's caſe, 13 Eliz. Dyer 302.) 
there, if the tenant gives his aſſent, or attorns for any part, it 
is good for (e) the whole, for inaſmuch as an attornment is but 
an aſſent to perfect the grant of another, he who attorns can- 
not apportion, divide, or alter the grant, but the attornment 
ought to be according to the grant; and therefore if he at- 
torns in part, it ſhall not be taken void, but ſha!l be taken 
ſtrongeſt againſt him, and ſhall be in law an attornment for 
the whole, and herewith agrees Littleton, Attorn. 127. And 
therefore if a (/) reverſion or ſeigniory be granted to two, 
and the tenant attorns to one of them, it is good to both a- 
gainſt the opinion of Huſſey and Danvers, 11 H. 7. 12. b. 
So if the (g) reverſion of 3 actes he granted, and the leſſee 
attorns for one of them, it is good ſor all, vide 18 E. 3. Va- 
riance 63. and 22 E. 3. 18. So if a reverſion be granted for 
40 years, and the leſtee attorns for part of the years, it is 
good for all. So if it be granted for life, (/) with divers re- 
mainders over, if the leſſee attorns to the grantee for liſe only, 
yet it ſhaii enure to alt in the remainder. But if a re— 
verſion be granted for lite, the remainder in fee by deed, 
and the grantee for life (i) dies, the attornment to him 
in the remainder is void, for it is not according to the 
grant: otherwiſe, if the grant was by (4) fine, for 
there, by the fine, the eſtate was veſted in them, and 
the attornment was only to make privity; but if the re- 
verſion be granted to two, and one dies, there the at- 


tornment 
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tornment to the ſurvivor is good. So if (a) a reverſion be grant- (e) Plow. 383. 
x I : Co. Lit. 187. b. 
ed to J. S. and Ja. G. and afterwards they intermarry, and 410.4. 
the tenant attorns, now they ſhall not have moieties according 
to the purport of the grant, but that is by the act of the 
grantees themſelves And if the ſeſſee attorns upon any con- 0% «Co. 
dition ſubſequent, the (b) condition is void; for if the rever- , „Lo. 8 * 
fion be once veſted, it cannot be diveſted by any condition Co. Lit. 274. b. 
annexed to the attornment, becauſe the grantee is not in by _— you'd. 
him, but by the grantor ; but if one attorns upon a condition 4 Mele 
precedent, there it is no attornment till the condition be 
rformed. But in all the caſes aforeſaid, if the tenant hath 
notice that the ſeigniory was granted but to one, or that the 
reverſion was granted but of one acre, or that the reverſion 
was granted for fewer years, or that the reverſion was granted 
for liſe only with no remainder over, there general attornment 
without true notice of the grant, is void ; for the uſual plead- 
ing (the ſure oracle of law) is, (c) to which grant he attorned ; (<) Co. Lit. zog. 
and therefore if he hath no notice of the grant, or if he hath 
not true notice of the grant, which is all one, his aſſent which 
he gives to that, which in truth was but part of the grant, the 
law (which abhors falſity) will not conſtrue it to be an at- 
tornment to the true grant. And Popham, C. J. ſaid, that 
every act done by one joint-tenant in (4) benefit of himſelf 22 El. 804. 
and his companion, is good; as (e) payment of rent, &c. to le) 3 
the lord by one, doth diſcharge the other: but one joint- 
tenant cannot prejudice his companion as to {f) any matter (f) Cr. El. 737. 
of inheritance or freehold, but as to the profits of the freehold, 3 _ 
the one may prejudice the other; for there is a privity and 
trult between two joint-tenants, and therefore 1f one takes all 
the (g) profits of the land, or the whole rent, &c. the other (g) Cr. El. $04. 
hath no remedy ; for it was his folly to join himſelf in eſtate 598+ 129. 
with ſuch a perſon as would break the truſt. And he ſaid, if 
(b) two joint-lords, and tenants be by knights ſervice, and the (3) Cro. El.803. 
tenant dies, his heir within age, now the lords have election Bridgm. 129. 
either to ſeiſe the ward, or to diſtrain for the ſervices, and ſo 
waive the wardſhip, as it is agreed in 1 E. 3. But he faid, if 
one lord ſeiſes the ward, and the other lord diſtrains for the ſer- (0) 5 Co. 95. b. 
vices, he who firſt ſeiſed or diſtrained, ſhall bind the other. 2 Rol. 411. 
. 2 Co. Lit. 285. a. 
Allo in perſonal actions, one joint - tenant may releaſe all; but 18 E. 4. 14. 4. 
if the perſonalty be mixed with the realty, it is otherwiſe, as (#) Co Lit. 5a. b. 
in aſſiſe by two, the (i) releaſe of all actions perſonal by one, is = * 
no bar avainſt the other: ſor although the aſliſe is an action 8 Ce. 4g 
mixed in the realty and perſonalty, yet (4) eme majus tra- 1 Buiſt. 105. 
bit ad ſe minus, as it is adjudged in 30. H. 6. Bar. 59. So 2 Punk 45. 
in a writ of //) right of ward for the body brought by two, 55 Fit. Gard. 
the releaſe of the one ſha)l not prejudice the other, but ſhall 100. 
give his companion the whole ward, as it is held in Fir 2 
, Lit. 285. 2, 
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45 E. 3. 10. a. & 30 H. 6. Bar. 50. But in an action of 
waſte brought by two, the releaſe of one ſha]l bar the other, 
as it is held in (a) ꝙ H. 5. 15. a. per curiam. for in waſte the 
perſonalty is the principal. But note, reader, if in a (% quid ju- 
ris clamat, the defendant, as to parcel, is ready to attorn ; and, 
as to the reſidue, claims fee; there he ſhall be admitted to 
attorn for parcel, becauſe he ſhall never attorn for the reſidue; 
for if it be found with the plaintiff, he ſhall enter for the (9) 
forfeiture ; and if it be found with the defendant, he fha!l 
never attorn; but when to parcel he is ready to attorn, and 
as to the reſidue, (4) pleads ſuch a plea, that if it be found a- 
gainſt him, he ſhall attorn ; there the attornment ſhall not be 
taken by parcels, 11 H. 4. 57. a. b. 11R. 2. b. Attornment g. 
22 E. 3. 18. b. And it is true, that to every attornment, true 
notice of the grant is requiſite ; but it is to be underſtood, that 
there is a notice in fact and a notice in law; for in ſome caſes 
the law will imply notice without any expreſs notice given by 
any perſon, as in the caſe of Littleton, Attornment 130. If 
he /) in the reverſion ouſts his leſſee for life, and makes a 
feoffment in fee, and the leſſee re- enters, it is a good attorn- 
ment; and yet perhaps he had not notice neither of the ſeolt- 
ment nor of the eſtate given by the ſeoffment. And Littleton 
gives two reaſons for it. 

1. Becauſe the leſſee by law ſhould not be ignorant (note, 
the law implies notice) of feoffments which are made of and 
upon the ſame land. 

2. By his re-entry, he cauſeth the reverſion to be to him to 
whom the feoffment was made, who was ſeiſed in demeſne, and 
had not any reverſion before. And with Littleton agrees the 
whole court, in 9 H. 6. 16. a. b. And that the agreement of the 
leſſee there pleaded upon his re-entry was not material, for 
without it the Juſtices were agreed, that the reverfion and the 
rent were in the feoffee, and 18 E. 3. Ferffments & Faits 62. acc. 
per Willy & omnes. And although prima facie, in 2 H. 5. 4. 
a. b. the court thought it was not an attornment ; yet afterwards 
in 5 H. 5. 12. a. b. it is adjudged, that the (g) re-entry is a 
good attornment, and that the action of waſte brought by the 
feoffee was maintainable, 46 E. 3. 30. b & 34 H. 6.6. b. 
acc. And there it is ſaid, that if the leſſee ſor life recovers 
in aſſiſe againſt the feoffee, it ſhall not be an ALE 
An 
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And if the tenant hath notice of the grant by a ſtranger, he Cr. Car, 441. 


may attorn, and aſſent to the grant in the abſence of the gran- 
tee; and Popham, Chief Juſtice, ſaid, it had been ſo adjudged 
againſt the opinion in 28 H. 8. Br, Attornment 40. 


And note reader, a difference between an attornment, 


which is an agreement, for that may be made in the abſence 
of the grantee, but in caſe of a diſagreement, that ought to be 
made to the party himſelf, as appears in Wheeler's caſe, 14. 
H.8. 23. a. b. And the reaſon and cauſe of the difference is, 
becauſe in caſe of diſagreement, the party might perſuade and 
move the other by reaſon, by entreaty, or other means to 

ive his conſent or good will ; and therefore the law requires 
that the diſagreement be made to the party, for the prejudice 
which otherwiſe might happen to him; but in the caſe of 
conſent, (and namely in caſe of attornment, which is to veſt 
and perfect the eſtate of the grantee, and ſo for his benefit) 
there it being made in his abſence, is as well as if it were 
made in his preſence. 


[Attornment is made no longer neceſſary, by the ſtatutes 
of 4 & 5 Ann, c. 16. and 11 Geo, 2. c. 19.] 
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The Lord C ROM WE L's 
Caſe. 


Hil. 43 Eliz, 
In the Common Pleas. 


II an aſſize brought by Edward Lord Cromwel againſt 
Edward Andrewes of Gray's Inn, Eſq. and others, of 
lands and tenements in Alaxton in the county of Leiceſter, 
upon nul tort nul diſſeiſin pleaded, the recognitors of the aſſize 
gave a ſpecial verdict to this effect: John Blunt, Eſq. ſeiſed 
of the manor of Alaxton in the county of Leicefter, whereof 
the lands and tenements put in view are parcel, to which ma- 
nor the advowſon of the church of Alaxton was appendant, by 
deed indented 10 Aprilis, 1 & 2 Phil. & Mar. between him 
and Anthony Andrewes (father of the ſaid Edward), did grant, 


| bargain, and fell the ſaid manor, with the appurtenances, by 


the name of the manor of Alaxton, and of the advowſon of 
Alaxton, appendant to the ſaid manor, to Anthony Andrewes, 
to have and to hold to him and his heirs, to the uſe of him 
and his heirs in the ſame manner and form as afterwards in 
the ſaid indenture is mentioned. And Blunt, by the ſaid in- 
denture covenanted, that the manor was of the value of 421. 
per ann. and that he was thertof owner of an eſtate of inheri- 
tance, and that it ſhould be diſcharged of incumbrances, except 
leaſes, upon which the ancient rent was reſerved. And further, 
Blunt covenanted that he would permit Will. Rud and Rich. 
Elſon to recover by common recovery the ſaid manor, with 
the appurtenances, againſt him ; which recovery ſhould be to 
the uſes and intents following, ſcil. To the uſe of Anthony An- 
drewes and his heirs, rendering for the ſaid manor, with the 
appurtenances, 421 per annum, to have and receive to * 
an 
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and his heirs, at two feaſts, &c. according to the covenants 
in the indenture, and 101. Nomine pœnæ, and diſtreſs for both. 
And further, it was convenanted and agreed by the ſame in- 
denture between the ſaid parties, and each covenanted and 
granted, with the other, in manner and form following, that 
is to ſay, as well for the aſſurance of the ſaid manor, with the 
appurtenances, to Anthony Andrewes and his heirs, as of the 
ſaid rent to Blunt and his heirs: that Blunt, before Eaſter 
then next following, ſhould levy a fine of the ſaid manor, with 
the appurtenances, to Anthony Andrewes and his heirs; and 
that by the ſame fine Anthony Andrewes ſhould render a rent 
of 421. in fee, payable at two feaſts, with Nomine pane and 
diſtreſs. Provided always that the ſaid Anthony Andrewes 
ſhall by his deed ſufficient in the law, give the advowſon and 
arſonage of the ſaid church to the ſaid John Blunt, during 
hs life; and it it happen not void in his life, then one turn 
to his executors. And further it was covenanted and agreed 
by the ſame indenture, between the ſaid parties, and the faid 
Anthony Andrewes covenanted with the ſaid Blunt to give 
Blunt 840). for the ſaid rent and patronage, to be paid with- 
in a year after notice that he would ſell it; the notice to be 
ſeven years after the ſaid ſale. And further it was covenant- 
ed, granted and agreed, between the ſaid parties, by the ſame 
indenture, that all manner of eſtates, aſſurances and convey- 
ances after to be made and conveyed of the ſaid manor and 
other the premiſes, ſhould be to the uſes and intents compriz- 
ed in that indenture, and to no other uſe or intent; and that 
is the order, courſe, and effect of all the covenants and clauſes 
of the ſaid indenture, | 
And afterward, Ter. Paſch. next ſollowing, a recovery was 
had by Rud and Elſon againſt Blunt of the faid manor, with 
the appurtenances, . according to the ſaid indenture. By force 
of which Anthony Andrewes was ſeiſed of the faid manor, 
with the appurtenances, (prout lex paſtulat.) And afterwards, 
Octab. Mich. 2 & 3 Phil. & Mar. Blunt and Anthony An- 
drewes levied a fine to Richard Perkins and his heirs, of the 
ſaid manor, with the appurtenances, and he granted and ren- 
dered a rent of 421. per ann. out of the ſaid manor to Blunt in 
tail, with the remainder to the lord Montjoy, in fee, with clauſe 
of diſtreſs and Nomine pane to be paid as the firſt rent was 
limited to be paid, and granted and rendered the manor, with 
the advowſon, to Anthony Andrewes, in fee, and proclama- 
tions were made according to the ſtatute And further it was 
found by the recognitors of the aſſize, that this fine was not 
levied for a new ſum of money, or upon any new conſidera- 
tion, but was levied to the uſes in the indenture mentioned. 
Anthony Andrewes, in his life, did not grant the advowſon 
according to the indenture, and afterwards Anthony — 
died; 
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died; and after his death, and in the life of Blunt, the church 
became void; Edw. Andrewes, ſon and heir of Anth An. 
drewes, entered into the ſaid manor ; Blunt did not requeſt 
Anth. Andrewes, in his life, to grant him the ſaid advowſon 
according to the ſaid proviſo, Blunt entered into the ſaid ma- 
nor for the condition broken. And 6 Dec. 16 Eliz. in con... 
deration of 8481. by deed indented and inrolled in the Com. 
mon Pleas, granted, bargained, and ſold the ſaid manor, with 
the advowſon, to Henry Lord Cromwel, in fee, by force where. 
of he entered, upon whom the ſaid Edw. Andrewes entered ; 
and afterwards Henry Lord Cromwel died, and the ſaid Edu. 
Lord Cromwel, his ſon and heir, entered upon the ſaid Edw. 
Andrewes, who, with the other defendants by his command- 
ment, entered upon him, and put him out of poſſeſſion; and 
whether this entry was a diſſeiſin to the plaintiff, or not, was 
the queſtion. 

And this caſe was oftentimes argued in the Common Pleas 
by Yelverton, Glanvill, and Williams, Serjeants, on the plain- 
tiff's part, and by Drew the Queen's Serjeant, and others, on 
the defendant's part. And afterwards it was argued Mich. 39. 
& 40 Eliz. by the Lord Anderſon, Walmſley, Beamond, and 
Owen, Juſtices, at two ſeveral days, in the Common Pleas, 
and the court was divided in opinion. And thereupon the 
caſe was argued before all the 13 of England in the Ex- 
chequer Chamber, by Williams, Serj. and Coke, Attorn. Gen. 
for the plaintiff; and by Fleming, Sollicit. Gen. and Francis 
Bacon, for the defendant. And afterwards the caſe was open- 
ly argued in the Exchequer Chamber by all the Juſtices of the 
one Bench and of the other, and by the Barons of the Ex- 
chequer. And it was there reſolved, that judgment ſhould 
be given for the plaintiff. And Mich. 42 & 43 Eliz. judg- 
ment was given by the Juſtices of the Common Pleas accord- 
ing to the ſaid reſolution. And for avoiding prolixity, I will 
omit all the arguments at the bar, and report only thoſe mat- 
ters in law that were reſolved by the Juſtices in this caſe, and 
the reaſons and cauſes of their judgment: four matters were 
reſolved in this caſe. 

Firſt, that the faid proviſo makes a condition ; for the law 
hath not appointed any (a) place in a deed proper or peculiar toa 
condition, but its place 1s where the parties pleale. And it ap- 
pears by Littleton, that (%) proviſo is as apt a word to make an 
eſtate conditional, as ſub conditione, or any other word of condi- 
tion : but notwithſtanding that, when this word (proviſo) ſhall 
make an eſtate or intereſt conditional, three things are to be ob- 
ſerved: 1. That the proviſo do not depend upon another ſen- 
tence, nor participate thereof, but ſtand originally of itſelf. 2. 
'That the proviſo be the words of the bargainor, teoffor, donor, 
&c. 3. That it be compulſory to enforce the bargainee, (c) 
fcoffee, donec, &c. to do an act; and becauſe they all con- 
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cur in this caſe, it was reſolved that it was a condition in 
what place ſoever it be placed: but that this proviſo ſhould 
not make a condition in the caſe at bar, divers objections 
were made. 

1, That the indenture in which the condition is contained 
was not inrolled, ſo that no eſtate paſſed by it; and then (as 
it was objected) the condition cannot be annexed to an eſtate 
which was afterwards conveyed by the recovery, for the in- 
denture was ſcaled and delivered in Feb. and the recovery 
paſſed in Eaſter term, 2nd the condition could not precede the 
eſtate, but a condition ought to be in the ſame conveyance, or 
comprized in another deed delivered (a) at the ſame time, as 
the books are agreed, in 17 Aſſ. 2. & 43 Aſſ. for () Que in- 
cantinenti fiunt, in efſe videntur. 2. It was objected, that An- 
drewes had nothing by the indentures but covenants of Blunt's 
part, and therefore it would be equal to conſtrue it, that 
Bi\unt ould have like remedy ; /czl. covenants on Andrewes 
part. 3. It was objected, that the precedent ſentence, as it 
appears before, is to this effect: and further it is covenanted 
an! agreed between the faid parties, and each of them cove- 
nantech with the other in manner and form following: and 
then the fine upon grant and render is appointed; and im- 
mediately after that, the proviſo is added; and next after the 
proviſo, this clauſe followeth : And further it is covenanted 
and agreed between the ſaid parties, containing a covenant 
for purchaſe of the rent. And it was faid, that (c) ex ante- 
dent & conſequent? fit aptima inter pret'; but it appears by the 
precedent clauſe, that all that ſhall follow after it ſhall 
be but covenants; ſor it is ſaid, that each covenants 
with the other, in manner and form following; ſo that 


by the expreſs words and intent of the parties, all that follows 


ſhall be but covenants ; but the proviſo follows, and therefore 
ſhall be but a covenant. Then the ſubſequent ſentence ex- 
plains it alſo ; for there it is ſaid, and further it is covenanted 
and agreed between the parties, &c. Ergo, the next clauſe 
before, was but a covenant, for ſo much this word (further) 
implies. 4. It was objected, that if the proviſo ſhall be a 
condition, it ſhall refer to the clauſe next precedent, /c:l. to 
the fine to be levied according to the purport of the covenant 
next before, and not to the recovery, which is more remote 
and diſtinct from it by the interpoſition of the ſaid covenant 
concerning the fin2, et (d) ad proximum antecedens fiat relatio 
niſi impediatur ſententia. 

As to the firſt objection, it was anſwered and reſolved, that 
the intent of the parties was not that the eſtate ſhould paſs 
by the bargain and ſale, but that the eſtate ſhould be con- 
veyed by the recovery; and that the indentures ſhould direct 
the uſes and intents as well of the recovery, as of all other 
conveyances after to be made: then it is apt and natural * 
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the indentures which direct the uſes which cannot be raiſed 
till the recovery be had and executed, ſhould comprehend the 
conditions and limitations annexed to the uſes; and as well 
as the indentures may direct the uſes of the recovery ſubſe. 
quent, ſo may they declare the conditions and limitations an. 
nexed to the ſame uſes: and the ſtatute of 27 H. 8. (a) doth execute 
the eſtate according to the manner, condition, and quality of 
the uſe, ſo that by force of the ſaid act, the eſtate itſelf is con. 
ditional, and that is approved by the general allowance and ex- 
perience in all the conveyances of the whole realm. 

As to the ſecond objection, it was anſwered and reſolved, 
that it was not unjuſt or unequal that the bargainor ſhould an- 
nex ſuch condition as pleaſed him, to the eſtate of the land, 
for the land moved from him, et cujus et dare, ejus efl di- 
ponere, and the bargainee hath accepted it. 

As to the third objection, it was anſwered and reſolved, 
that neither the precedent nor the ſubſequent covenant takes 
away the force of the proviſo; for a though words of covenant 
had been contained in the ſame clauſe of the proviſo itſelf, yet 
the proviſo being in judgment of law, a word of condition, 
ſhall not loſe its force. And therefore it hath been adjudged, 
between (6) Simpſon and Titterel, in the Common Pleas, 
where the caſe was, that Serj. Bendloes, 13 Nov. 26 Eliz 
demiſed to Titterel certain lands in Eſſex for 40 years: pro- 
vided always, and it is covenanted and agreed between the 
ſaid parties, that the leſſee, &c. ſhould not alien, and it was 
adjudged, that it was a condition by force of the proviſo, and 
a covenant alſo by force of the other words. Alſo it was ad- 
judged in the King's Bench, Paſch. (36) 39 Eliz. Rot. 351. be- 
tween Henry Earl of (c) Pembroke, plaintiff, and Sir Henry 
Barkley, Knt. and Symons, defendants; and the caſe was, 
that the Earl of Pembroke granted the office of Lieutenant- 
ſhip of the weſt part of the foreſt of Froomſelwood in the 
county of Somerſet, to Sir Morice Barkley, (father of the 
ſaid Sir Henry) in tail, provided always, and the ſaid Sir 
Morice Barkley for him, &e. doth covenant and grant to and 
with the ſaid Earl, that neither he the ſaid Sir Morice, nor 
any of the heirs males of his body, ſhall cut down any wood 
growing upon any part of the premiſes : and it was reſolved 
by all the Judges of England, upon argument before them at 
Serjeants Inn, that although the proviſo was coupled with 
the expreſs covenant of the grantee, and every condition 
ought to be created by the words of the grantor, donor, 
feoffor, &c. yet, in the judgment of law, this word (proviſo) 
was a condition created by the grantor, although all 
the reſt of the ſentence was the words of the _ 
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for proviſo being an apt word of condition, the ſame ſentence 
contains the words of the grantor purporting a condition, and 
the words of the grantee comprehending a covenant ; which 
judgment was afterwards reverſed in the Exchequer Chamber 
for a defect in the declaration, but not for the matter in law, 
for that was reſolved by all the Juſtices; and in the caſe at 
bar, the ſpecial habendum was obſerved, ſcil. to have and to 
hold to Andrewes and his heirs, in the ſame manner and form 
as afterwards in the indenture is mentioned; by which it ap- 
pears, that the intent of the parties was, that the eſtate of An- 
drewes ſhould be ſub modo, which it would not be, if the ſaid 

roviſo makes not a condition, or a conditional limitation, as 
te” ad Chief Juſtice called it. Note, in this caſe 27 H. 8. 
18. a. (a) Dockwray's Caſe, Littleton, chap. Conditions. (6) 
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(a) Cr, Eliz. 242. 


14 Eliz. Dyer (c) 311. 4 & 5 Phil. & Mar. Dyer (4) 152, that 7 Leon, 71, 


this word (e) (proviſo) makes a condition; but when a proviſo 
depends upon another ſentence, or hath reference to another 
part of the deed, it never makes a condition, but a qualification 
or limitation of the ſentence, or part of the deed to which it 
is referred, As in 5 Eliz. Dyer (22.) 221. b. inter Ayer & 
Orme, a notable caſe. 7 H. 6. a (f) leaſe without impeach- 
ment of waſte, proviſo that he ſhall not do voluntary waſte, 
Litt. chap. Rents. f. 48. a. b. A grant of a rent charge (g) 
proviſo that the grantee ſhall not charge his perſon. Traming- 
ton's caſe in the King's Bench, Peſch. 16 Elix Rot. 273, there 
a proviſo tending to qualify and explain a ſentence precedent, 
doth not make a condition, 3 & 4 Phil. & Mar. Dyer 150. 
h) «ory _ Proviſa amounts to a covenant, 28 H. 8. 
er (i) 13. b. 

Note — the caſe in 35 H. 8. Br. Condit. 195, com- 
monly cited to prove that a proviſo doth not make a condition 
when it comes inter alias conventiones, doth not warrant it ; but 
if it be well obſerved, the opinion there is good law, and 
ſtands well with this judament. For there it is ſaid, nota pro 
lege, that a proviſo put ( hac eff, to be performed or not done) 
upon the part of the leflee, upon the words of the habendum, 
makes a condition, yet contrary of a proviſo (to be performed 
or not done) on the part of the leſſor : as if it be covenanted in 
the indenture,, that the leſſce ſhall make the reparations, pro- 
viſo ſemper, that the leſſor ſhall find great timber, it is not a 
condition; nec per aliquos is it a condition when it comes 
inter alias conventiones, upon the part of the leſſee, although 
it 18 covenanted after the habendum, and after the reddendum, 
that the leſſee ſhall ſcour the ditches, or the like, proviſo 
ſemper that the leſſee ſhall carry the dung to ſuch a field, it 
is not a condition to forfeit the leaſe, (and it is true, 
for it depends upon the precedent covenant, and without 
the precedent covenant could not ſtand) contrary if ſuch 

L1 | proviſo 
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proviſa be put immediately after the habendum which makes 
the eſtate, or after the reddendum, (and true it is alſo, for then 
in regard it ſtands upon itſelf, and doth not depend upon a 
precedent clauſe, it makes a condition) and all this is good 
law, and ſtands well with the refolution of the ſaid Juſtices, 
and ſo the guere which Brook made there is now reſolved, and 
made without queſtion. 

As to the fourth objection it was anſwered and reſolved, 
that the proviſo being a condition ought to do the proper office 
of a condition, and that 1s to make the eſtate conditional, and 
therefore in what place ſoever it be put, it having the force of 
a condition ſhall have reference to the eſtate, and fhall be an- 
nexed to it: and it was ſaid, quod proviſo eft providere praſentia 
& futura, & non preterita. 

The ſecond point which was reſolved by the Juſtices, was, 
that after the recovery ſuftered, the ſtatute of (a) 27 Hen. 8, 
did execute the eſtate of the ſaid manor to Andrewes, according 
to the limitation of the uſe directed by the ſaid indentures 
ſubject to the ſaid condition or proviſo: and alſo by force of 
another clauſe of the ſaid act, created a rent of 421. per ann. in 
Blunt and his heirs, for it is provided by a ſpecial branch of 
the ſaid act of 27 H. 8. as ſolloweth: that where divers per- 
fons ſtand and be ſeized of and in lands, &c. in ſee- ſimple or 
otherwiſe, to the uſe and intent that ſome other perſon and 
perſons ſhall have and perceive yearly to his or their heirs, one 
annual rent out of the ſame lands, &c. in = ſuch caſe ſuch 
perſon, &c. be 8 in poſſeſſion and ſeiſin of the ſame 
rent, & as if a ſufficient grant, &c. had been made, &c. by 
ſuch as were or ſhall be ſeiſed to ſuch uſe or intent, &c. 20. 
Eliz. Dyer 362 b. acc. And altho' in the caſe at bar the uſe 
of the recovery was firſt limited by the indentures to Andrewes 
and his heirs, and then came the clauſe, yielding for the ſaid 
manor 421. per ann. to Blunt and his heirs; and altho' it was 
objected that the rent ought to be limited out of the eſtate of 
the recoverers, and not out of the poſſeſſion which Andrewes 
had executed to him by the ſtatute, according to the uſe limited 
to him by the indenture ; yet it was agreed that Blunt ſhould 
have the ſaid (b) rent by force of the ſaid clauſe of the act of 
27 H. 8. for the intent of the parties appears, that Blunt ſhould 
have the rent, and then the law will make ſuch (c) conſtruc- 
tion, notwithſtanding the reddendum comes after the limitation 
of the uſe, that he ſhall pay it who by law ought to pay it, at 
(d) res magis valeat quam pereat. | 

Thirdly, it was reſolved, that the fine levied to Perkins 
by Blunt and Andrewes, hath not extinguiihed the ſaid con- 
dition, and that was the great queſtion and doubt of the 
cafe , and although it is true as > 4 philoſopher faith, uud 
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rationibus vincit veritatem error, and although as much was ob- 

jected againlt the condition as the art and wit of any man could 

invent or imagine, yet it was reſolved that the condition re- 

mained for many notable reaſons ; and all the objections were 

well and fully anſwered and fatisfied. Firſt, becauſe by the 

general covenant it is declared, that all manner of eſtates, 

aſſurances, and conveyances after to be made of the ſaid ma- 

nor ſhould be to the uſes and intents compriſed in the ſame 

indenture, and to no other uſe or intent ; within which co- 

venant the fine levied to Perkins is included, for that is one 

manner of eſtate, conveyance, and aſſurance, and therefore 

ought to be to the uſe and intent of the indenture ; and the 

uſe and intent of the indenture was, that the condition ſhould 

remain, and that the eſtate of Anth. Andrewes ſhould be ſub- 

ject to the ſame provjo; and therefore the firſt general reaſon 
of their reſolution was, that by the common law the fine was 

ſo directed by the general covenant to have ſuch ſpecial opera- 
tion according to the intent of the parties in this caſe, of a 

common aſſurance, that the condition ſhould not be touched 
thereby, but that the fine ſhould extinguiſh all other rights 

and titles to the manor, ſaving the ſaid condition only, which 
ſhould not be extinguiſhed thereby ; and that is proved by the 
(a) like caſes at the common law. And therefore in 9 E. 3. 
1. b. & (6) 12 E. 4. 3 the lord, by deed, may releaſe all his 

right in the land, ſaving to him his rent. So 2. E 2. (e) Vou- 
cher 208, one may enter into the warranty ſaving to him his 
rent; and 50 E. 3. 12. b. a man may enter into warranty, 
ſaving to him his condition. And Putnam's caſe, 4 & 5 Phil. 
& Mar. Dyer 157, was cited; where (d) Putnam, by deed 
indented, did enfeoff Duncombe and his heirs of the manor 
of Duncombe, rendering to Putnam and his heirs a rent with 
a clauſe of diſtreſs, and for non-payment a re- entry, and by 
another indenture of the fame date, Putnam covenanted with 
Duncombe to levy a fine of the ſaid manor before ſuch a feaſt, 
&c. which fine ſhould be to the uſes, intents, purpoſes and 
conditions expreſſed in the former indenture, and to no other, 
and afterwards the fine was levied accordingly by Putnam to 
Duncombe came ceo, Sc. with uſual words of releaſe of all 
his right. And it was reſolved, that neither the condition 
nor the rent were touched by the fine levied of the land, 
by reaſon of the former indenture which ruled the fine : 
and there it is faid, that it is like a releaſe made by the 
lord to the tenant of the land ſalvo ſibi dominio; and all 
this appears in the reports of the Lord Dyer: the like 
judgment was given Trin. 23 Eliz. as the Lord Dyer there 
reports per opinionem omnium Fujticiar” de Banco, upon evi- 
dence to a jury in Effex, between 'Fuſter plaintiff, and others 
defendants, notwithſtanding a general entry into the war- 
I 2 ranty 
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ranty by Bradborne and his wife upon a voucher in a writ of 
entry in the poſt, and the iſſue was utrum recuperatio pred” ſuit 
ad opus & uſum dic? the recoveror tantum, &c. but ad uſum etiam, 
that a rent reſerved by the huſband and wife by fine before the 
recovery by them to Tuſſer levied, ſhould be aſſured to Brad- 
borne and his wife in fee, and not to be extinguiſhed ; upon 
which propter opintonem curiæ Tufſer was nonſuit. So there it 


appears by the opinion of the court, that the aſſent and agree- 


ment of the parties did preſerve the rent, notwithſtanding the 
general entry into the warranty; and by the ſpecial agreement 
of the parties, the recovery is ſo directed, that the rent is not 
touched by the general entry into the warranty. And it was 
adjudged in the King's Bench, Trin. 34 Elizabeth, be- 
tween (a) Clever and Childe, Rot. 805, according to the 
reſolution in Putnam's caſe ; and ſo, for the ſame reaſon 
was it adjudged in this very caſe now in queſtion. Paſch. 14, 
Eliz. (6) Dyer 311, in a Qua- e impedit for the advowſon of Al- 
laxton, ſo that the condition was not extinguiſhed by the faid 
fine; ſo it is commonly ſaid, (c) modus & conventio vincunt 
legem, and the covenant and agreement of the parties hath 
power to raiſe an uſe, as in Bainton's caſe, Plow. Comm. 2, 
To declare uſes upon a fine or recovery, as common experience 
hath allowed, 3. To preſerve rents and conditions, and to 
direct fines or recoveries, &c. to cnure to certain purpoſes, 
as in Putnam's caſe and other caſes before cited. 

Againſt which it was objected, 1. That the condition or rent 
cannot be ſaved by the indenture, for no ſaving can be in a 
collateral deed or record, but it ought to be ſaved in the ſame 
deed or record, as in the caſes put before, where the lord 
releaſes to the tenant, it ought to be ſaved by a ſaving in the 
ſame deed, and not by any covenant or ſaving in any 
collateral deed: and ſo the books are in 50. E. 3. 12. 2 & 
4 E. 2. Voucher, that a man may enter into the warranty, 
ſaving to himſelf his rent or action, but it ought to be in the 
ſame record, for it cannot be ſaved in any collateral record or 
deed. And therefore if a man by deed covenants that he will 
make a feoffment, and that the feoffment ſhall be upon con- 
dition, that if the feoffee do not pay a certain ſum before ſuch 
a feaſt; that he ſhall re-enter; and afterwards he makes a 
feoffment without comprehending any condition in it, the 
feoffment ſhall be abſolute, and ſhall not be ſubject to the con- 
dition compriſed in the firſt deed. 

As to that, it was anſwered and reſolved, 1. That the ge- 
neral covenant ſhall rule and direct the fine to have its opera- 
tion to extinguiſh his right and title whatſoever, ſaving the 
ſaid condition, although the ſaving be not within the fame 
record, and that for divers reaſons : | 

1. The objection which hath been made, might har 
been made againſt the reſolution of the Juſtices in the _ 
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of Queen Mary, in Putnam's caſe, and of the court of Com- 
mon Pleas in this Queen's time, in Bradbury's cafe, and Cle- 
yer's caſe, and in this very caſe ; for in all theſe caſes it was 
agreed, that neither the condition nor the rent were extin- 
guiſhed or touched, but continued, notwithſtanding the fine 
ſur conuſans de droit come ceo, Qc. and the general entry into the 
warranty; but it appears alſo in our books, that it isnot of neceſ- 
ſitythat the ſaving ſhould be always in the ſame record or deed, 
but in ſome caſes it may be contained in (a) another deed, 
although by law it might have been ſaved in the fame deed 
orerecord. As in (b) 17 Aſſ. 2. & (c) 43 Aſſ. 12. if the diſ- 
ſeiſee releaſe his right to the diſſeiſor, it may be defeated by 
a condition contained in another deed delivered at the ſame 
time, So the ſame law of a ſaving. And F. N. B. 205. (d) 
if a woman makes a feoffment in fee by deed, rendering rent, 
and hath another deed to ſhew, that the intent of the feoffment 
was, that the feoffee ſhould marry her, the ſame is good, and 
that by reaſon of the collateral deed, and ſhe may have a writ 
of entry cauſa matrimonii prelacuti, or ſhe may enter if ſhe will, 
and that is in the caſe of a particular aſſurance; but in the 
general caſe of common aſſurances, that is to ſay, in the caſe 
of a common recovery, he who enters into the warranty may 
ſave his rent, and yet if he enters into the warranty generally, 
it may be ſaved by covenant and agreement, in an indenture 
made before the recovery, as it was agreed, as appears before 
in Bradbury's caſe, and that in favour of common recoveries, 
which are the (4) common aſſurances, of the land, the uſual 
form of which ſhail not be altered by a ſpecial manner of en- 
try, ſaving his rent or condition, but may be ſaved by an in- 
denture dehors and conveyances, which are uſed for common 
aſſurances of land, ſhall be expounded and conſtrued accord- 
ing to common allowance, without prying into them with 
eagle's eyes. And therefore, Paſch. 35 Eliz. in Dormer's caſe, 
it was adjudged in the King's Bench, that a common recovery 
might be had of an (e) advowſon. So it was adjudged in the 
Exchequer, in dir William Pelham's caſe, that if a common 
recovery be ſuffered by tenant for life, it is a (/) for- 
ſeiture of his eſtate. And the reaſon of both the ſaid 
judgments was, becauſe a common recovery is by uſage a 
common conveyance, as a fine or feoffment, &c. And it 
is ſaid in Plow. Com. in Trevilian's caſe, 515. that in com- 
mon recoveries, the common uſage and intent of the 
parties is to be reſpected ; for a common recovery had 
againſt (g) huſband and wife, ſhall bar the wife of her 
dower, and yet the wife ſhall not have any recompence in 
value, and therefore in ſtrictneſs of reaſon it is hard to be 
maintained, but common uſage, and the (þ) intent of 
the parties, makes it a bar. And therefore it is wiſely ſaid 
of a lawyer, non et recedendum a communt obſervantia, & 
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minime mutanda ſunt que certam interpretatianem habuerunt, 
But the caſe of the fine in our cafe, is ſtronger than the caſe 
of the recovery; for in the caſe of a recovery, the vouchee 
may enter ſpecially, ſaving his action, rent, condition, &c. and 
et becauſe the uſage before this time hath allowed it, it may 

ſaved by covenant and agreement precedent, as it hath 
been ſaid ; but in the caſe of a fine, no ſaving can be contained 
in it, and therefore for neceſſity (and according to common 
uſage always allowed) it may be ſaved by the direction and 
rule of a precedent covenant and grant. And therefore it is 
adjudged in (a) 6R. 2. Eſtoppel 2. (211.) thatif a man and 
his wife enfeoff two by deed, to have and to hold to them and 
their heirs, and afterwards the feoffor and his wife levy a fine 


ſur conuſans de droit to them, and the heirs of one of them, 


that this 1s no concluſion, but that both ſhall have the fee- 
ſimple as they had before : and there Skipwith, Chief Juſtice 
of the Common Pleas, ex aſſenſu Belknap, & ſactorum ſuorum, 
gave four reaſons of their judgment; 1. Becauſe they had 
fee before by the feoffment, and therefore the fine ſhould enure 
but as a releaſe. 2. The conuſans to them, and the heirs of 
one of them, come ceo, &c. might well ſtand with the eſtate 
which they had before; for whereas the fine acknowledgeth 
the right of one (hz et, the fee to one) it is true, for the tene- 
ments were the right of the one and other, ergo, the right of 
one. 3. We cannot take other fines, for the fee- ſimple ought 
to be determined in (5) one perſon certain by the fine. 4. 
The fine is not executory but to extinguiſh the right of the 
wife only, wherefore it is no eſtoppel. Nota ex hoc, that the 
precedent feoffment doth rule and direct this ſubſequent fine, 
and preſerves the joint eſtate in them of the fee · ſimple, againſt 
the expreſs limitation of the fine: alſo foraſmuch as the fine 
by law cannot be levied in other form, it ſhail be ruled and 
directed according to the precedent argeement, and eſtate 
made by the parties; pari ratione, foraſmuch as a ſaving can- 
not by law be in the fine, it may be directed and ruled by the 
precedent agreement and covenant of the parties, So if two 
parſons of two ſeveral churches, by one inſtrument in writ- 
ing, change their benefices, by way of exchange, and to that 
purpoſe reſign them into the hands of the ordinary to the ſame 
intent and the patrons preſent accordingly, and one of the 
parſons is admitted, inſtituted and inducted, and the other is 
admitted and inſtituted, and dies before induction, although the 
induction of the other was abſolute, yet it was directed b the 


precedent agreement which was by way of exchange, which 


3 Wilſon 495, 


ought to be executed on both parts in the life of the parties; 
and the inſtitution and induction cannot be upon expreſs con- 
dition, nor in other form than was done, vide 45. E. 3. Ex- 
change 10. a 

Secondly, it was anſwered, that in this caſe the bargain 
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and ſale, the recovery and the fine, although they be made, See Rep. OA. 


ſuffered, and levied at ſeveral times, yet all of them by the 
mutual agreement of the parties, make but one and the ſame 
aſſurance of one and the ſame manor, according to one and 
the ſame original bargain and contract, and therefore each of 
them doth tend to perfect the faid bargain, none of them to 
deſtroy any part of it, or to overthrow the true intent and 
meaning of the parties in any thing, but ſhall be taken as one 
and the ſame afſurance, made at one and the ſame time. As 
if a man makes a leaſe by indenture for life, of Jands in ſeveral 
counties, and makes livery of the land in one county, and then 
ſeveral days after makes livery in the other county, yet one 
intire rent ſhall iſſue out of the lands in both counties, and 
yet the livery by which the eſtate paſſed, was made at ſeveral 
times, and therefore it might he argued, that preſently by the 
firſt livery, the rent ſhould iſſue out of that; but the law will 
not adjudge by parcels in ſubverſion of the intent and agree- 
ment of the parties, but when all acts are done in performance 
of the original contract and agreement of the parties, the law 
will judge upon the whole as executed at one and the fame 
time: ſo if a man makes a deed of feoffment with warranty, 
and delivers the deed to the feoffee, and afterwards at another 


184, a Deed, a 
Fine and a Re- 
covery, but one 
Conveyance, 


1 Co. 99. 2. 
5 Co. 79. d. 


time makes livery ſecundum for mam chartæ, now the warranty 


is good; and yet it may be objected, that when the deed was 
delivered, no eſtate paſſed to which the warranty could be 
annexed ; nor no eſtate was in the feoffee upon which the 
deed might enure as a releaſe with warranty, but the deed 
which comprehended the warranty took effect preſently by the 
delivery of the deed before the livery of ſeiſin; and. fo by a 
nice conſtruction upon diſtinction of time, the warranty would 
be overthrown z but the warranty is good for the cauſe aforef. 
And in theſe common aſſurances praxis juriſperitorum 1s to be 
obſerved, and the ſentence of Theophraſtus in Met. is true, (5) 
gui rationem in omnibus guærunt, rationem ſubverturt ; and for- 
aſmuch as the end of the law is to ſettle repoſe, and make 
peace between man and man, concerning their poſſeſſ. &c. it 
would be too dangerous a thing to make any conſtruction 
againſt the general allowance in common aſſurances, for there- 
upon would riſe infinite contentions, quarrels and ſuits, which 
would be inconvenient. The 2d objection which was made 
againſt it was, that this fine was upon a grant and a render, 
and therefore without writing could not be averred to be an 
uſe, for it imports a conſideration in itſelf, and therefore by 
naked averment by word, cannot be averred to be to any other 
uſe or intent than is compriſed in the fine itſelf, but by deed 
it may be; alſo the finding of the jury is not material, for 
their finding ought to be ſubmitted to the judgment of -the 
law as in Amy Townſhend's caſe, Plow. Com. it is agreed. 
So holds F. N. B. 205. k. () if a woman makes a feoffment 
in fee, by deed, rendering rent, ſhe cannot by word aver, 
that it was cauſa matrimonii prælocuti, for it appears by the 
deed, that the reſervation was the cauſe of the feoffment. 


(5) Raym. 3 56. 


(c)F. N. B. 205. 
Kk. Antea 74. 2» 
Dyer 146, 147. 
pl. 71. 312. pl. 
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But if ſhe hath a deed to ſhew, and prove that the deed was 
to the intent that he ſhould marry her, then ſhe may well 
maintain a writ, caſa matrimonii prelocuti ; but without a 
deed ſhe cannot, as it is adjudged in 8 E. 2. Entrie, 78. ſee 
a) 8 Afi, 34. and thereupon the caſe of (b) Wilks, 1 Elia. 
yer, and many other caſes were cited to this purpoſe ; but 
they did rely upon the opinion of the whole court of Common 
Pleas, 14 E. Dyer (c) 311. in this very caſe, that without 
writing, a fine upon a grant and render cannot be averred to 
be to any other uſe or intent than the fine itſelf doth import: 
and then they objected in this caſe, that foraſmuch as the in- 
dentures which ſhould direct this fine were levied by Blunt 
and Andrewes to Perkins, who rendered a rent to Blunt, and 
the manor to Andrewes, the ſaid indentures could not declare 
any uſe or intent of the land from Perkins, who is a ſtranger 
to the indentures, and of a fine levied to him, by which he 
rendereth a rent to one, and the land to the other, as is afore- 
ſaid, which cannot be directed by any naked averment, for the 
expreſs conſideration and intent expreſſed in the fine, and no 
deed to which Perkins was not party, can direct it, becauſe 
now, by the mutual agreemenr of Blunt, who had the condi- 
tion and the rent, and of Andrewes who had the land, this fine 
is levied to Perkins, by which they make him abſolute owner 
of the land, and that he ſhould render a rent to Blunt, and 
the manor to Andrewes, ſo that now Blunt hath the rent of the 
grant of Perkins, and Andrewes hath the manor by the grant 
and render of Perkins alſo, ergo, the eſtate of Perkins cannot 
be ſubject to any uſe or intent compriſed in the indentures 
made before between Blunt and Andrewes, but ought to have 
a deed to which Perkins ſhall be party, and this objection was 
enforced by many reaſons, 1. It is ſaid, that notwithſtanding 
the ſaid general covenant, if Blunt and Andrewes had made a 
feoffment, or levied a fine upon any new agreement or conſi- 
deration, although ſuch new agreement was only by word, 
that the genera] covenant ſhould not rule any conveyance or 
aſſurance made upon a new conſideration and agreement, and 
therefore if Blunt and Andrewes had enfeoffed Perkins, or 
levied a fine to him for any ſum of money, or other conſidera» 
tion, this feoffment or fine ſhould not be ruled or directed b 
the general covenant, neither ſhould the general covenant dire 
or rule any conveyance, but thoſe which are made upon the firſt 
conſideration, and in performance of the firſt bargain, and not 
for any new conſideration, quod fuit conceſſum ; then a conceſſis, 
they objected, that this fine levied, imports in itſelf a new 
agreement and conſiderat. and that for divers cauſes. 1. This 
fine, as it hath been ſaid, imports an expreſs conſider. in itſelf, 


ſcil. in conſider. of the fine levied by B. and A. to Perkins, he 


grants and renders a rent to B. and the manor to A. and no 


averment by word ſhall be recejved to ſhew that this fine was 
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levied to another uſe or intent than is contained in the fine, 

ſo that the manner of the fine imports a new agreement, 2. 

It is levied by both to a ſtranger to the indenture, whoſe eſtate 

cannot be ſubject to the declarations or covenants made be- 

tween Blunt and And. and this new perſon makes a new a- 

greement. 3. 'The firſt — and original contract between 

the parties, is altered in ſubſtance and effect; for by the firſt 

bargain Blunt was to have a rent of 421. to him and his heirs, 

and by this fine the rent is rendered by Perkins to him in tail, 

the remainder over to a ſtranger, ſo that this eſtate tail, which 

is new, and limited in remainder to a new perſon in fee, doth 

manifeſt that there was a new agreement between the parties, 

and then ex conſeguenti the ſaid indentures cannot rule or guide 

the intent or uſe of this fine, the averment by word cannot be 

by law, and the finding of the jury is not material, for here 

is a new agreement of record, and none will affirm, that 

there ſhall be two rents to Blunt, one in fee, and the other in 

tail, for that would be againſt the intent of the parties, and 

againſt all law and reaſon. As to this, it was anſwered and 

reſolved, that it is true that a fine upon a grant and render, 

unleſs it be in ſpecial caſes, cannot be (a) averred by word to (a) Cr. Jac. 2 . 
be to another uſe or intent than is expreſſed in the fine, feoff- 7 = 4 * 
ment, or other conveyance: but there is a difference between 28. b. 7 Co. 30. 
an uſe and a conſideration, for when a fine, feoffment, or other a. 9 Co. 10. a, 
conveyance imports an expreſs conſideration, a man may averr .. | 
by word another conſideration, which ſtands with the conſi- 22 2 Rol. 
deration expreſſed; but the parties cannot by parol aver any Rep. 362, 363. 
other uſe than is contained in the fame conveyance alſo no _ 119.1 4 
averment ſhall be _ the conſideration expreſſed. But 1B. 


b 1 Brownlow 
yet in ſome caſes a fine upon a grant and render may be ruled 191. Moor. 192. 


and directed in part by an averment by word. And that is 1 Vent. 368. 

when the original bargain and contract between the parties is NR = 

by indenture or other deed, as where it is agreed by indenture, 8980 

that a fine ſhall be levied of certain land, by the nameof a certain 

number of acres, to divers perſons, and that they ſhall grant and 

render the land again in fee · ſimple, which ſhall be to certain 

uſes; the fine is levied of the land, but ſome variance is in the 

number of the acres comprized in the fine, or the fin. is levied 

to one of the parties only, who grants and renders the land, fo 

as there is a variance betwixt the covenant and the fine in num- 

ber and perſon ; and yet God forbid but that this fine ſhall be 

averred to be to the uſe of the indentures, for the original 

bargain and agreement of the parties was declared by writ- 

ing, and although ſome ſmall variance be in quantity, per- 

ſon, time, or the like, betwixt the fine and the indenture, 

yet the law, which in common conveyances hath great 

reſpe& and regard to the (5) intent of the parties, and (5) Co. Lit, 

to the ſubſtance and effect of their original bargain and 3*+ b. 
Agreement 


(5) Dyer 172. 
Pl. 12, 9 Co, 
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agreement, will ſuffer an averment to accord the fine and the 
indenture, notwithſtanding the petit circumſtances of num- 
ber, perſon, time, and the like, when the party avers that there 
was not any new conſideration, nor any new agreement be- 

| tween the parties, but that the fine was levied according to 
the indenture, and to the uſes and intents contained therein; 
and it is agreeable to juſtice and equity, and eſpecially in com- 
mon aſſurances of lands between party and party, that ſome 
petit variance in circumſtance ſhall not overthrow all the ſub- 
ſtance and agreement of the parties in their indentures, to the 
diſinheriſon of one of them. And it was agreed in (a) La- 
verner's caſe, now lately referred to the Juſtices out of the 
Chancery, that if A. hath 10 acres in D. and B. hath 10 acres 
in the ſame town, and A. levies a fine to B. of 20 acres, and 
B. grants and renders 20 acres to A. in fee, yet A. ſhall not 
have the io acres of B. unleſs there was a ſpecial agreement 
between them to ſuch purpoſe, for otherwiſe the conuſee ſhall 
þe ſaid to render more than he received. 

And as to that which is ſaid, that Perkins is a ſtranger to 
the indenture, and that Blunt and Andrewes cannot limit the 
uſe or intent of the land, which by the fine was abſolutely the 
inheritance of Perkins, and that Perkins only hath the power 
to limit the uſe, and to make a diſpoſition of the land and no 
other: to that it was anſwered and reſolved, that the ſcope and 
purpoſe of the indenture, and of the original agreement of 
the parties was, that Andrewes ſhould have the manor, and 
Blunt a rent out of it; now for the performance of it, it was ad- 
viſed, that both ſhould join in a fine to Perkins, and that he 
ſhould render the rent to Blunt, and the manor to Andrewes, 
ſo that it appears Perkins was but an inſtrument to perform 
the original agreement of the parties, and had not any power 
to limit any ute, or to make any other diſpoſition of the land 
than Blunt and Andrewes had directed him; for if he had 
not agreed to make the render in the fame fine as it was de- 
viſed by Blunt and Andrewes, they would never have levied 
the fine to him; ſo that he is but an inſtrument to perform the 
agreement of the parties, and all ſhall be ſaid to be done by 
the order and diſpoſition of Andrewes and Blunt, according to 
their original bargain and agreement; as the caſe in 2 Eliz. 
Dyer 172. Lane held of the manor of Walgrave by Knight's 
ſervice, which manor was held over of the King in capite, 
Lane levied a fine of the tenancy to one, who granted and 
rendered it to Lane for life, the remainder to his wife for 
life, the remainder to the right heirs of the huſband. 
And it was reſolved in the Court of Wards, that although 
the wife was immediately in by the render of the co- 
nuſee, yet becauſe it appears that he was but an inſtru- 
ment to render the land as Lane ſhould direct him, it 


Was 
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was by the judgment of the law the diſpoſition of the huſ- 
band for the advancement of the wife. And it appears, that 
Perkins, in the caſe at the bar, was but an inſtrument to per- 
form the original contract and agreement of the parties, be- 
cauſe he had not any power to overthrow the ſaid contract and 
agreement of the parties, which will be more apparent, if firſt 
the parts of the fine, and then the ſeiſin of Perkins, be exa - 
mined and conſidered, pt; 

As to the firſt, if any part of the fine would deſtroy the 
condition, it would be the conuſans of the fine, for that is 
made by Blunt who hath the condition, and by Andrewes 
who hath the manor ; ſuppoſe then, that Perkins had refuſed 
to make any render, then it would be clear, that this conufans 
to Perkins might be directed by the firſt covenants in the faid 
indenture, although Perkins was a ſtranger to it, and that is 
proved by the common aſſurances. For if A. by deed in- 
dented between him and B. bargains and ſeils land to B. and 
his heirs, and it is covenanted between them, that A. ſhall 
levy a fine to B. and that C. who is a ſtranger to the deed, 
{hall recover the ſaid land againſt B. in a common recovery, 
which recovery ſhall be to the uſe of B. and his heirs, this 
is good without queſtion, for it hath been agreed by them who 
have argued on the contrary part, that the ſaid recoverors in 
the cafe at bar, although they were ttrangers to the indenture, 

et their eſtate was ſubject to the uſes of the indenture: and 
it is uſual, if tenant in tail, with remainder, will bargain and 
ſell the land by deed indented and enrolled to his friend and 
his heirs, who ſuffers a common recovery with (a) double 
voucher, in which the bargatnor is vouched, and yet all that 
is to the uſe of the tenant in tail and his heirs, and fo it is 
uſual to be auerred; for now upon the matter, the bargainee 
is but an (4) inſtrument to be tenant to the præcipe in the re - 
covery, which ſhall be ſuffered to bar the eſtate tail and all 
the remainders, and the bargain and fale was only to this 
purpoſe ; then if no render had been made, this conuſans 
might have been ruled and directed by the indenture: then it 
is to be conſidered what (c) ſeiſin Perkins had, and truly he 
had ſeiſin but for an inſtant, and only to this purpoſe, to make 
the render, for his wife ſhall not be (4) endowed, nor the land 
ſubject to his (e) recognizances or ſtatutes; and the render is 
to Andrewes, who was party to the indenture, fo as the 
render of Perkins cannot extinguiſh the condition whi 
Blunt had, but the conuſans of Blunt ſhall extinguiſh it, 
if any thing ſhall extinguiſh it, and his conuſance is di- 
rected and ruled by the ſaid indenture, becauſe Blunt at 
the time of the making thereof, was abſolute owner 
of the ſaid manor, and had abſolute power to declare 
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to what uſes and intents the ſaid recovery, and all other af. 
ſurances (without a new agreement as hath been ſaid) ſhall be, 
Alſo, although Perkins was a ſtranger, yet the render was to 
Andrewes, who was party. 

Farther, it was ſaid, that in this caſe Blunt joined with 
Andrewes in the fine, for neceſſity; for if he had not been 
party to the fine, the render of the rent could not be made to 
him, ſo that for this ſpecial purpofe to have aſſurance of the 
rent by the render of the fine, he joined with Andrewes, ſo 
that he might ſhew the whole ſpecial matter, by which it ap- 
pears to what intent and purpoſe he joined in the fine, 
And the fourth reaſon of the ſaid book of (a) 6 R. 2, 
is to be obſerved. For there the Juſtices (to avoid an 
eſtoppel) regard the ſcope and purpoſe of the parties which 
levied the fine; and although the fine be of ſo high a nature 
that it will not ſuffer a bare averment againſt the purport and 
conuſans of the fine, yet when the law requires one of necel- 
ſity, and for conformity, to join with another in a ſine, the 
law will ſuffer him to ſhew the truth of the matter, to avoid 
prejudice and concluſion z Mich. 30 & 31 Eliz. ina writ of 
error, between (b) Worſely and his wife plaintiff, and Char- 
nocke defendant, to reverſe a fine levied by the huſband and 


wife, it was adjudged, that the fine being reverſed for the 


nonage of the wife, the huſband and wife ſnould have preſent 
reſtitution, and the conuſee ſhould not keep the land during 
the coverture, and the reaſon and cauſe of the judgment was, 
becauſe when the huſband and wife join in a fine, yet all the 
eſtate paſſes from the wife, and the huſband joins of neceſlity 
and for conformity, and therefore the law doth permit that the 
truth of it be ſhewed, and that the whole eſtate ſhall be re- 
ſtored to the wife, during the life of the huſband, againſt the 
opinion of Cavendiſh, 50 E. 3. 6. & Hil. 33 Eliz. in the ſame 
court, and for the ſame reaſon between John (c) Harvey plain- 
tiff, in an ejedblione firme againſt Ralph Thomas defendant, 
for lands in St. Maydryn in the county of Cornwall, it was 
adjudged, that where the huſband is ſeiſed of land in the right 
of his wife, and the huſband made a leaſe to the defendant 
for twenty-one years, and afterwards he and his wife levied 
a fine ſur conuſans de droit come ceo, Cc. to Thomas Saint 
Awbyn, and his heirs, the huſband died, that the leaſe was 
ended by his death, and the conuſee ſhould avoid it, for the 
huſband joined but for conformity and neceſſity: and 
there it was faid, that it was adjudged in the Common 
Pleas, that the conuſee in ſuch caſe ſhould avoid (4) the 
charge or ſtatute, &c. of the huſband after his death, and 


the caſe of Eare & Snow, Plowd, Com. where a (e) recovery n 
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had againſt the huſband and wife, of the lands of the huſ- 
band, whereof he is ſeiſed in tail, with a voucher over, the 
intent and purpoſe of joining of the wife might be ſhewed ; 


ſcil. to bar her of her dower, and yet the whole recompence in 


value, ſhall go to the iſſue in tail; and the caſe before, of (a) 
6 R. 2. will ſerve alſo to this purpoſe. 

And as to the objection which hath been made, that foraſ- 
much as now the rent is rendered in tail, with remainder over, 
that for this cauſe the fine doth import a new agreement of 
record; it was anſwered and reſolved, that as to the ancient 
rent, it was extinct, becauſe another rent of another eftate, 
and in another manner, by the mutual agreement of the 

arties, was granted and rendered; for both, Blunt ſhall not 
Lo and the eſtate tail cannot be by expreſs limitation to the 
(5) uſe of another, as it appears 24 H. 8. Br. Feoffm. al Uſes 
40. & 27 H. 8. 10 a. where it is ſaid, that fo it was of late 
adjudged by the advice of all the Juſtices, meaning the ſaid 
reſolution in 24 H. 8. And according to that it is adjudged in 
parliament, as appears by the ſtatute of (c) 1 R. 3. And ſoit 
was reſolved by the greater part of the Juſtices in this caſe ; 
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(a) 6 R. 2. E- 
ſtoppel 211. 
Antea 74. b. 


77. à. 


(5) Cr. Jac. 401. 
3 Bulſtr. 184, 
185. 2 Rol. 
780. Co. Lit. 
29. b, Godb. 
269. 1 Rol. 


_ 332, 333, 


but although the rent was altered, yet that is no cauſe for an (c) 1 R. g. cap. r. 
alteration of the eſtate of the land, for the jurors have founds 


that there was not any new conſideration or new agreement 
for the land, but that the fine was to the uſe and intent of 
the firſt indentures; and Perkins, Andrewes, or any other, 
hath not any prejudice by it, for Blunt contents himſelf with 
an eſtate tail, in a rent which was of ſuch ſum as he had in 
fee before, and therefore appointed Perkins to limit the re- 
mainder in fee over to him that he nominated to him ; but 
that is not any reaſon to alter the quality and condition of the 
eſtate of Andrewes ; for Blunt hath not any benefit, nor An- 
drewes any prejudice by the alteration of the render of the 
rent; and Andrewes hath not given any conſideration to have 
an eſtate abſolute, or to extinguiſh the condition, 

Another reaſon to maintain the reſolution in (4) Putnam's 
caſe, (e) Bradbury's cafe, and (/) Clever's cafe, was made up- 
on the ſtatute of 27 H. 8. (g) of uſes; for before that ſtatute, 
if Blunt had by deed enfeoffed another of the manor to the in- 
tent that he himſelf ſhould have a rent of 421. to him and his 
heirs, and that the feoffee ſhould ſtand ſeiſed to the uſe of An- 
drews and his heirs, upon certain conditions to be performed 
by Andrewes ; and further, it was covenanted and agreed be - 
tween the ſame parties, that all aſſurances after to be made, 
ſhould be to the uſes and intents of the ſame indentures, and 
afterwards Blunt had levied a fine accordingly ; this fine ſhould 
not extinguiſh the rent or the condition, for that would be 

| againſt 


(d) Antea 73. a. 
(e) Antea 73. a. 
(f) Antea 73. b. 
(g) 27 H. 8. 
cap. 10. 


0) Bac. Le. 
Sur 27 H. 8. 5, 
6, 7, 8, &c. 
x Co, 101. b. 
112. 4 121. b. 
127. a. 140. a. 
Co. 13. b. 34. 
b. 6 Fs uy 
Co, Lit. 272. b. 
Antea 58. b. 


(5) Antea 73s A. 


7 Rol. 438. 
Moor 106. 
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againſt the original agreement of the parties, and the fine 


which they intended to perfect the former aſſurance, if the 
rent or condition ſhould be extinct. would deſtroy the intent 


and meaning of the parties, which would be againſt equity 
and conſcience ; and therefore the rent or (a) als, being but 
a thing of truſt and confidence, for which there was not any 
remedy but in a court of equity, ſhall not be extinguiſhed by 
ſuch fine levied to former uſes and intents : then if it ſhall not 
be extinct by the common law, now the ſtatute of 27 H. 8. 
doth execute the poſſeſſion to the uſe, in the ſame manner, 
quality and condition as he had the uſe, 

And further, it was ſaid, that at the common law before the 
ſaid act, if a man had made a feoffment by deed indented to 
another rendering rent, and with condition to re- enter; and 
further, it was covenanted and agreed between the parties, 
that notwithſtanding any fine or other conveyance made by 
the feoffor to the feoffee, by which the rent and condition ſhould 
be extinct, that the feoffee and his heirs ſhall be ſeiſed, to the 
intent that they ſhall pay the like rent, and to be ſeiſed of the 
land upon the like condition as before, in this caſe, if the 
feoffor had levied a fine, or releaſed his right, or made any 


other conveyance to the feoffee, by which the rent and condi- 


tion was extinct, yet by the original agreement of the parties, 
a new rent and a new condition annexed to the uſe of the 
land ſhould riſe, and the feoffor ſhould have remedy in equity 
preſently for the rent: and when the condition was broken, 
the uſe of the land ſhould be newly raiſed to the feoffor by the 
breach of the condition, and by the original agreement of the 
parties, notwithſtanding his releaſe, or other conveyance ; 
and that is touched and moved in (+4) Putnam's caſe in part 
cited before; and if that might have been done before the 
ſtatute, now the poſſeſſion is executed to the uſe by the ſaid 
act, in the ſame manner, quality, and condition as he had the 
uſe ; and therefore,” although a * which enures by way of 
releaſe, or which goes by mitter le droit, or by way of extin- 
guiſhment, cannot be (without more) to any uſe, no more than 
the ſurrender of a particular eſtate may be, yet after ſuch re- 
leaſe, which extinguiſhesthe firſt rent or condition, another may 
be by original agreement of the parties then owners of the land, 
and who had the abſolute diſpoſition to raiſe and direct it as 
is aforeſaid. And in this caſe, Popham C. J. ſaid, that the 
declaration of the uſe made by the owner of the land, ſhould 
be always preferred before the declarat. of all others; and 
therefore if the diſſeiſor and the diſſeiſee levy a fine, and the diſ- 
ſciſee limit the uſe to A. and the conuſee of the fine to the uſe 
of B. and the difſeiſor to the uſe of C. and A. limit the uſe to 
one, the recoveror to another, and the voucher to a third, the 
limitation of A. ſhall ſtand. 

Fourthly, it was refolved, that by the death of An- 


drewes the condition was broken, for when the feoffee 
or 
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or grantee upon condition is to make an eſtate to-the feoffor 

or grantor, and no time is limited, regularly it is true, that 

the feoffee hath time to do it during his (a) life, if the feoffor (a) 1 Rol. 438, 

or grantor do not haſten it by requeſt, and upon requeſt and —_— _— 

day or time limited when he will have it, the feoffee or Moor — 2 

grantee ought to make it accordingly; and if no requeſt be 2 Anderſ. 33. 

made, and the ſeoſſee or grantee, who ought to perform the 

condition, dies, the condition is broken, for he hath not 

performed the condition within the time preſcribed to 

him by the law, which was during his (5) life: but yet this 65) Co. Lit. 
eneral rule doth admit of divers exceptions, and limitations, 219. + 

F or in this caſe of an (c) adrowſon, Andrewes had not time, — — 

during his life, although no requeſt was made, but upon con- Co. Lit. — 

tingent, that is to ſay, if no avoidance fell in the mean time, 2 Ander. 73. 


for if the grantee ſhould ſtay till the avoidance falls, then ip/o 


19 


facto the condition is broken, becauſe Blunt cannot have all 


the effect which by the grant he ought to have, and that is, to 

have all the preſentations during his liſe, and the advowſon is 

become in another plight than it was: ſo if A. enfeoff B. 1 

Maii, upon condition that he grants to B. an annuity or rent 

during his life, payable (4) yearly at the feaſt of S. Michael, (4) 1 Rol. Rep. 
and the Annunciat. in this caſe the feoffee hath not time duringhis 314. 1 Rol. 439. 
life, to make this grant, but he ought to make it before the 

feaſt of S. Michael, or (e) otherwiſe he will not have the an- (e) Co. Lit. 208. 
nuity or rent during his life. And that may be gathered up- b. 1 Ral. Rep. 
on the book in 14 E. 3. Det. (J) 138. that in caſe of a grant 7s Rol. Rep, 
of a rent, he ſhall not have time during his life: and if two 374. 1 Rol. 
not married be (g) enfeoffed upon condition to re-enfeoff the 439: m4 
donor or feoffor, &c. and one of them dies, yet the other may e. 
perform the condition; but if he who ſurvives hath a wife, 

then the condition is broken, for if he ſhould make the re- 

enfeoffment, his wife ſhall be endowed: and in all the ſaid 

caſes, when the condition is that the feoffee ſnall make the 

eſtate, and the feoffee dies, there the condition is broken, and 

none can perform it, for the condition extends only to the feof- 


ſee; but if the condition be, that the (/) feoffee or his heirs 75) 1 Rol. 457. 


ſhall make an eſtate to the feoffor, and no day is limited, there, & Lit. 219. 4. 


although the feoffee dies, the condition 1s not broken, for the 
feoffee only is not bound by the condition during his liſe, to 
make the Loffment, ſo as by his death the time appointed to 
perform the condition ſhall be paſt, but the condition doth 
extend alſo to his heirs indefinite, without limitation of time, 


and the condition in ſuch caſe being without limitation of time 


or perſon, cannot be broken by not making the eſtate ; but up- 
on requeſt made by the feoffor and his heirs,and with that agrees 
the book in 3 & 4 Phil. & Mar. Dyer 138, 139. the Earl of 
Surry's caſe ; for the condition there (admitting it to be a con- 

dition) 
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dition) being without limitation of perſon and time, was not 
to be performed before requeſt : but in the caſe at bar, if a day had 


been limited, before which, Andrewes, by the proviſo, ſhould 


(a.) Co. Lit, 219. 
az 


(5) co. Lit. 
219. a. 
(c) Dyer 262. 
pl. 30. Palm. 
515. 549 · 
ng yp 7 
r, . 39 * 
Moor 342. 


(4) 6 Co. 31. a. 
Co. Lit. 208. b. 
219. a. b. Hob. 


1. 8. E. 4. 14. 
12 


(e) 1 Jones 181. 
Co. Lit. 21 8. b. 
219. 2. b. 8 Co. 
90. b. Br. Con- 
cition 33. Fitz. 
Condition 5. 
Lit. ſect. 352, 
353- 

0 Fo Co, Lit, 
319. b. 


grant the advowſon, there, if before the day Andrewes had 
died, the condition ſhould not be broken, for when the parties 
by their (a) mutual agreement, give a certain time, within 
which the condition ſhall be performed, and within that time 
he who ought to perform it dies, ſo that the condition becomes 
impoſſible by the act of God, there the eſtate doth remain (5) 
abſolutely diſcharged of the condition. See 15H. 6. 26, 27. 
. 13- 4. 33H: 6. 9 Eliz. (c) Dyer 262. and Sir Thomas 
rothe caſe, Pl. Com. 456. And therefore it is requiſite in 
ſuch caſes, when a day is limited, that the condition do ex- 
tend not only to the feoffee or feoffees, but alſo to their heirs, 
for fear of death before the day : as if one intends to enfeoff 
another, upon condition that the feoffee, before ſuch a feaſt, 
or within a year, &c. ſhall give back the land to the feoffor, 
&c. it is requiſite that the condition be, that the feoffee, or 
his heirs, before ſuch feaſt, &c. give back, &c. or otherwiſe, 
if the feoffee dies before the feaſt, the condition is become im- 
poſſible, and the feoffor hath no remedy by law to compel 
the heirs of the feoffee to give back the land. 

And another difference was alſo agreed, when the eſtate is 
to be made by the condition to the feoffee, and when to a (4) 
ſtranger ; for when the eſtate is to be made to a ſtranger, the 
feoffee ought to make it within convenient time, for he to 
whom the feoffment is to be made, being a ſtranger, need not 
make any requeſt, as the feoffor who is a party, ought to do. 
And in ſuch caſe, when a ſtranger is to be enfeoffed, the feof- 
fee ought within convenient time, to require the ſtranger to 
appoint a time when he will have the feoffment made to him, 
and at that time he ought to make it; and ſo the feoffee ought 
to give notice to the ſtranger, and requeſt him to appoint a 
time as is aforeſaid. And therewith agree 44 E. 3. 9. a. b. 
9 E. 4. 22. b. 2 E. 4. 3. b. & 4. a. 19 H. 6. 67. b. 73. a. 76. 
a. And in the caſe of Littleton fol. 82. (e) where a ſeoff- 
ment is made upon condition that the feoffee ſhall enfeoff 
many, &c. there it doth not appear that thoſe who ſhould be 
enfeoffed were ſtrangers, or if they were ſtrangers, whether 
they died before the feoffee could enfeoff them. 

And another (/) difference was taken by ſome when the 
feoffee dies, and when the feoffor dies before any eſtate 
made according to the condition, in the one caſe the con- 
dition is broke, and in the other not. As if A. enfeoff B. up- 
on condition that B, ſhall give back the land to A. and his 
wife, and to the heirs of their two bodies begotten, the 
remainder to C. in fee, in this caſe, if B. dies, the condition 
is broke as is aforeſaid ; but if A, dies, the condition » _ 

roke, 
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broke, for the feoffee hath time during his life if he be not 
haſtened by requeſt by the feoffor or his heirs, &c. and that 
appears by Litt. chap. Condit. fol. (a) 82. for in the ſame caſe 
Littl. faith, that if ſuch ſeoffee will not make ſuch eſtate when 
he is reaſonably required by them who ought to have the eſtate 
by force of the condition, then may the feoffor or his heirs 
enter; by which it appears, that as long as the feoffee lives, 
the condition cannot be broke by the death of the feoffor; for 
Littleton puts in his caſe that the feoffor, &c. was dead. But 
againſt that, 18 Aſſ. pl. ult. was cited, where the caſe was, 
that the L. (5) Clifford held his barony and the ſheriffwick of 
Weſtmorland of the King by grand ſerjeanty in capite, and the 
K. gave a licence to the L. Clitford that he might thereof en- 
feoff ſeveral chaplains in fee, ſo that they gave back the ſame 
to the ſaid L. Clifford and the heirs males of his body, the 
remainder over. The L. Clifford, according to the ſaid 
licence, did enfeoff the chaplains; and before they had made 
the re-gift accordingly, the Lord Clifford died, his ſon and 
heir within age, and in ward to the K. by reaſon of other 
lands, and all the ſaid matter was found by writ of Diem clamſit 
extremum, and then returned into the Chancery; out of which 
and of the charter of licence, a Sctre facias iſſued againſt the 
faid chaplains if they could fay any thing why the ſaid lands 
ſo occupied by them in diſheriſon of the heir, and to toll 
the King's wardſhip, ſhould not be ſeiſed into the King's 
hands; who appeared and pleaded the King's licence, and 
and the feoffment of the L. Clifford, and fo they were the 
King's tenants by his licence; and as to the re-infeoffmentr, 
it was at their will to doit; with that, that they were always 
ready to have made the eſtate to the L. Clifford in his life, 
and that he would have it by fine, and thereupon brought a 
writ of covenant, and died pending the writ ; and after his 
death they endowed the wite of the L. Clifford, and were 
always ready, if they had the King's licence, to make the re- 
gift to the ſon and heir, to make the eſtate according to the 
condition : and judgment was given that the tenements ſhould 
be ſeiſed into the King's hands, and that he ſhould have the 
profits thereof from the death of the L. Clifford. But note, 
reader, (as I conceive) the faid judgment doth not (c) contra- 
dict the opinion of Littleton, for Sadlier, who pronounced the 
judgment, gave two reafons and caules of the ſaid judgment. 

1. Becauſe by the licence of the King, which is here of 
record, and by the office alſo returned, it appears upon record 
that the chaplains had no other eſtate than upon condition. 

2. That it appears by their plea, that they had time 
in the life of the Lord Clifford to have performed the, 
condition: the effect of the firſt reaſon is, foralmuch as 

M m the 


80 


(a) Co. Lit. 218. 
b. Antea 79. b. 


(2) 18 ANT, 18. 
Br. Con ition 

13 5. Co. Lit. 222. 
a. b. 6 Co. 74. a. 
8 Co. 9o. b. 

91 a. 1 Rol. 438. 
Poſtea 81. as 
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the land was held in capite, and the licence was ſpecial to en- 
feoff the chaplains, ſo as they gave back to the feoffor in tail, 
&c. if they had made the gil in tail to the Lord himſelf, they 
had purſued the licence; but when the Lord himſelf died, 
they could not, by force of the ſaid licence, (which is always 
taken ſtrictly and ought to be purſued) make the gift to his 
ſon : then foraſmuch (as it appears by the 2d reafon) that they 
had time in the life of the L. Clifford to have performed it, 
and the not doing of it drew a charge to the heir to purchaſe a 
licence, and perhaps the King would never give licence, and 
then the eſtate would never (without charge, and cauſe of ſeiſ- 
ure for want of licence) be made, and all that in default of 
the feoffees who had time to make it; and if they had pur- 
ſued the licence, they ought to have made the re-gitt to the 
Lord himſelf; and therefore it is as much as if the feoffees 
had bound themſelves in a ſtatute or recogniſance, which aſter 
their feoffment would charge the land; ſo if they without 
licence ſnould give it back to the heir, his lands ſhould be 
ſeiſed into the King's hands for alienation (a) without licence; 
for this cauſe the entry of the heir was lawful, And note, in 
the ſaid caſe, that the feoffees in their plea ſaid, that they were 
always ready to have enfeoffed the heir if they had bad licence 
ſo to do, by which it appears that the ſaid licence did not 
warrant them to make the gift to the heir. 

Alſo it is faid in the ſaid caſe by Hampton, that if the 
King ſeiſe the land, it ought to be in his own right, and the 
heirs of the Lord Clifford diſinberited; for at that time he 
thought, as it ſeems, that land held by grand ferjeanty, aliened 
without licence, ſhould be forſeited to the King: for that ſee 
the ſtat. de prerogativa regis, c. 7. (V de ſerjeantiis alienatis fine 
licentia regis conſuevit rex arrentare hujuſmodi ferjeantius, per 
rationabilem extentam inde faciendam. And accordingly, I have 
ſeen a precedent, 26 E. 1. Ex rememorat dominæ reginæ in 
ſcaccario, that land in Cheſterton, in the county of Warwick, 
and temp. E. 1. of lands in Hadnet in the county of Salop, 
were ſeiſed and granted in fee, rendering rent by Juſtices, in 
Eyre, for alienation without licence, tor then Juſtices in 
Eyre might have granted ſuch land in fee, rendering rent, as 
a Juſtice of a foreſt (which in effect, as to this purpoſe, are 
Juſtices in Eyre) at this day may of lands encloſed within a 
foreſt without the King's leave. And (c) Wilby, in 14 E. 3. 
Duare Impedit 54. ſaith, that if lands held by grand ſerjeanty 
be aliened without licence, they are forfeited by the common 
law, becauſe ſervice of body cannot be transferred to another, 

But note, reader, at this day it is without queſtion, 
that land held by grand ſerjeanty ſhall not be forfeited 
for alienation without licence; for if it were admitted 

that 
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that they were ſorfeited, as Wilby ſaid, at the common law, yet 

it is declared contrary, and (a) remedied by the act of 1 E. 3: (4)F.N.B 175. 
cap. 12. by which it is provided, that whereas divers people $3: A 
of the realm complain that they are grieved by reaſon that lands 2 1:8. 66. 

and tenements held of the King in chief, (as all which are 7 Jones 117. 
held by grand ſerjeanty are) and aliened without licence, have -er > b. 
been held as forfeit ; hereaſter, in ſuch caſe, a reaſonable Bu mm OG 
fine ſhall be taken. And ſo at all times after that ſtat. when 

land held by grand ſerjeanty hath been aliened without licence, 

a fine hath been taken, and no ſeiſure ever made for the for- 

feiture z et (6b) optimus legum interpres conſuetudo. And ſo it (4) 10 Co. 90. b. 
was held M. 38 & 39 Eliz. by the two Chief ſuſtices Popham = ##. 18. 

and Anderſon, Peciam Chief Baron, and ſeveral other Juſ- 

tices, And the reaſon for which I collect the land was held 

by grand ſerjeanty is, firſt, becauſe che book faith, that he 

aliened great part of his heritage, and the ſheriffwick of 
Weſtmoreland, which is parcel of his barony ; and every (c) (:) Davis 62. 64: 
barony, in ancient time, was held by grand (4) ferjeanty. (% Jones 109, 111 
2diy, Hampton there (either forgetting the ſtat. of 1 F. 3- or 

not conceiving it to extend to land held by grand ſerjeanty) 

ſaith, that the King ſeiſed in his own right, and diſinherited 

the heirs, (il. if an eſtate ſhall be made without licence) 

which, without queſtion, by the expreſs letter of the act of «x 

E. 3. could not be, if it were held in capite and not by grand 

ſerjeanty. So it appears that the book in 18 (e) Af. is re- 18 am 18. 
ſolved upon other reaſons, and doth not oppoſe the opinion of Antes $0. a. Br, 
Litt. who, without queſtion had ſeen the ſaid book. And I OR _ 
perceiving the book in 2 H. 4.5. b. () to agree with Litt. N 
cauſed ſearch to be made for the record of the = caſe : ef Li. 223. ©. b, 
inter recorda de theſaur* recept ſcaccaria ſub cuſtodia theſaur & t Roll. 438. 
camer* remanen — placit 4 on & "7 de ann. 1 % 4. in 605 3 
com. Devon. the record of the ſaid caſe was found; and the tition 33. x Co. 
caſe was, that Robert French brought an aſſize againſt William 1377) 11. 33, 
Dean and Thomaſine his wife, and others of his frechold in 8 % 
Chudleigh, and the aſſiſe was taken by default, and a ſpecial 

verdict found, that is to ſay, Jud qguidam Thimas Glafier 
Fuit ſeiſitus de pred” tenementis cum pertinentiis in eorum viſu 

poſetis in dominico ſuo ut de feoda, & fic inde ſeifa” exiflens eadem 

tenementa cum pertinen” dedit & conceſſit quibuſdam Fo. Prous & 

Roger Cockjhead, habend" ſibi & heredibus ſuis, ſub conditione 

guod iidem Fohannes & Rogerus ipſum Thomam & predi? 

Thomaſmam adtunc uxorem ipſius Thom” de eiſdem tenementis 

refeaffaret, habend* eiſdem Thome & Thomaſine S hæredibus 

de cor poribus ſuis exeuntibus, emancre rectis heredibus * 

Thamæ; virtute cujus iidem Johannes & Ragerus de tali ſlatu 
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ſuerunt inde ſeiſiti, & paſtea prædictus Thomas obiit fine hærede de 


corpore ſuo & de corpore ipſius Thomaſinæ exeunt' abſque aligus 
referffament” eiſdem Thom” & Thomaſ. juxta conditionem pred 
fattam, ſive per ipſum Thomam in vita ſua exact, poſt cujus mor- 
tem pred” 3 cepit in virum pred” Mill. Deane : paſimoa- 
dumque iidem Mill. Deane & Thamaſina petierunt a præfato Fo- 
hanne & Rogero ſeoſfamentum eidem Thomaſinæ de pred tenementis 
juata conditionem præd' ſieri: ſuper quo iidem Johannes & Rogerus 
per quodiam ſcript” ſuum indentatum anno 14 R. 2. conceſſerunt & 
confirmaverunt preſatis Millieuno Deane & Thom ſinæ prad” tene- 
menta cum pertinentiis habend” & tenend' ciſdem Millieims & Tho- 
maſinæ, ad titam vitam iffius Thomaſinæ, remanere inde recti: 
heredibus pred” Thom” ſecundum formam conditionis pred” e ſuper 
guo Fohannes Fyen & Mariatta uxor ejus, in jure ipſius Mar- 
riottæ, ut fſororis & heredis præd' Thomæ ſupponend' predit? 
feoſfamentum prædict! Mill. Deane & Thomaſine de tenement 
pred” in forma pred” factis ſuiſſè contra formam conditionis præd 
in tencmenta illa intraverunt, et inde præd' Robertum French per 
cartam ſuam, &c. feoffaverunt, &c. virtute cujus idem Robertus 
in tenementa præd' intravit, et iidem Millielmus Deane & Tho— 
maſina ipſum inde recenter ameverunt ; et fi amatio illa diſſeiſina 
atjudicari debeat necne, dicunt quod ipſi omnino ignorant, & petunt 
diſcretionem juſticiar', Sc. And judgment was given againſt 

the plaintiff. | | 
Out of this record, J obſerve four things: Firſt, that in 
the ſpecial verdict there is no mention made at what time the 
feoffment was made upon condition, ſo that, (if the time were 
material) it might appear how long time was paſt between the 
feoffment upon condition and the death of the feoffor 35 and 
that anſwereth the objection which ſome make, that in the ſaid 
caſe of Littleton, it ſhall be intended, that thoſe to whom the 
eſtate by the condition ſhould be made, died preſently, ſo 
that the feoffees had not convenient time to make the eſtate 
according to the condition ; for if the law ſhould be ſuch, then 
the time would be material, and by conſequence, the verdict, 
which found no time was imperfect, upon which no judg- 
ment could be given. But the contrary appears by the ſaid 
book of (a) 2 H. 4. 5. b. for there it appears, that by the ad- 
vice of all the Judges, judgment was given againſt the plain- 
tiff, by which it appears, that the death of the feoffor, at what 
time ſoever it might be, is no breach of the condition, if no 
requeſt were made by him, for fo it appears by the faid record. 
Secondly, that the feoffees need not make the eſtate either 
to the feoffor in his life, or to any other after his death, until 
requeſt made, and therefore the 2d huſband and his wife made 
| | a req ueſt, 
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a requeſt, as it is expreſsly ſound by the aſſiſe. 
Thirdly, that although by the law the eſtate made to the 
wife for her life ought to have been without (a) impeachment 
of waſte, as appears by Littleton, fol. 82. and that the wife 1s 
covert, and it trencheth to her prejudice z yet foraſmuch as 
it was the fo.ly of the wife, being ſole, to take ſuch a huſband 
who would accept of ſuch eſtate ; and alſo becauſe the eſtate 
for life is the ſubſtance of the eſtate which ſhould be made by 
the ſeoffee, and the privilege to be without (b) impeachment 
of waſte, is a thing collateral, and only for the benefit (of the 
heir) of the huſband and wife, and the omitting of it being 
for the benefit of the heir of the feoſfor, is not any breach of 
the condition to give him cauſe of re-entry, for then the wife 
would loſe her eſtate alſo, which would not be reaſonable. 

Fourthly, that although the moſt ſure way had been that the 
eſtate ſhould be made to the wife alone, yet the eſtate being 
made (c) to the ſecond huſband and the wife, for the life of 
the wife, it is no breach of the condition, for none is preju- 
diced thereby; and if the eſtate had been made only to the 
wife, the huſband would have had as much power and benefit 
as he now hath, and therefore it 1s all one in ſubſtance and 
effect. 

[See 2 Blackſt. Com. ch. 10, Of Eſtates upon Condition, 
3 Wilſon. 140. 234.3 
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Mich. Term 41 & 43 Eliz. Rot. 144. 


In the King's Bench. 


E it remembered that heretofore, that is to ſay, 
in Eaſter term laſt paſt, before the lady the 
Queen at Weftminſter, came George Stroud, Eſq. by Simon 
Spatchurſt his attorney, and brought here into the court of the 

ſaid lady the Queen, then there, his certain bill againſt Ralph 

Horſey, Knt. Richard Veal, and Edward Goor, Gent. in the 

cuſtody of the Marſhal, &c. of a plea of treſpaſs and eject- 

. ment of farm : and there are pledges of proſecuting, that is 

to ſay, John Doe, and Richard Roe, which ſaid bill followeth 

in theſe words. iT Dorſet. ff. George Stroud, Eſq. com- 

plaineth of Ralph Horſey, Knt. Richard Veal, and Edward 

Goor, being in the cuſtody of the Marſhal of the Marſhal- 

ſea of the lady the Queen, before the Queen herſelf; for 

that, that is to ſay, that whereas one William Albert on the 

F 7th day of April, in the 41ſt year of the reign of the lady the 
now Queen, at Melcum in the county aforeſaid, had demiſed, 

granted, and to farm letten to the aforeſaid George, one meſ- 

ſuage, 120 acres of land, 40 acres of meadow, 200 acres of 

paſture, and 100 acres of ſurze and heath, with the appurte- 

nances in Melcum aforeſaid, in the county aforeſaid, to have 

and to hold the tenements aforeſaid, with the appurte- 

nances, unto the ſaid George, and his aſſigns, from the ſeaſt 

of the Annunciation of the bleſſed Virgin Mary, then laſt 

paſt, until the end and term of 6 years and a half of one 

year, from thence next enſuing fully to be compleated and 

ended: by virtue of which ſame demiſe the ſaid George en- 

tered into the tenements aforeſaid with the appurtenances, 

and was poſſeſſed thereof until the aforeſaid Ralph Horſey, 

Richard Veal, and Edward Goor, afterward, that is to ſay, on 

the 11th day of April in the 41ſt year aforeſaid, with force 

and arms, &c. entered into the tenements aforeſaid, with the 
appurtenances, upon the poſſeſſion of the ſaid George Rowe, 

and 
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and the ſaid George from his farm aforeſaid, thereout (his 
term aforeſaid not being ended) did eject, expel, and amove, 
and the faid George from his poſſeſſion thereof, did hold 
out, and do yet hold out, and other wrongs did unto 
him againſt the peace of the ſaid lady the Queen, to the da- 
mage of the ſaid George of 100 pounds, and thereof he 
bringeth ſuit, &c. And now at this day, that is to ſay, Tueſ- 
day next after 8 days of St. Michael, in this term, until which 
day the aforeſaid Ralph Horſey, Richard Veal, and Edward 
Goor, had leave to imparl to the ſaid bill, and then to anſwer, 
&c. before the lady the Queen at Weſtminſter, come as well 
the ſaid George Stroud, by his attorney aforeſaid, as the afore- 
ſaid Ralph Horſey, Richard Veal, and Edward Goor, by 
James Hide their attorney, and the faid Ralph, Richard, and 
Edward, defend the force and injury, when, &c. and fay, 
that they are not thereof guilty : and of this they put them- 
ſelves upon the country, and the aforeſaid George Stroud 
likewiſe, &c. therefore let a jury thereof come before the faid 
lady the Queen at Weſtminſter, on Wedneſday next after 8 
days of St. Hilary, and who neither, &c, to recognize, &c. 
becauſe as well, &c. The ſame day is given to the faid par- 
ties there, &c. ſſ. afterwards proceſs was continued between 
the parties aforeſaid, of the plea aforeſaid. by jury between 
the parties aforeſaid, being put in. reſpite, before the faid lady 
the Queen, at Weſtminſter, until Wedneſday next after 15 
days of Eaſter, unleſs the Juſtices of the lady the Queen 
aſhgned to take the aſſiſes in the ſaid county, ſhall firſt come 
on Monday in the third week of Lent at Dorcheſter in the 
county aforeſaid, by the form of the ſtatute, &c. for default of 
jurors, &c. At which ſaid Wedneſday, before the lady the 
Queen at Weſtminſter came the parties aforeſaid by their 
attornies aforeſaid, and the aforeſaid Juſtices of aſſiſe, before 
whom, &c. ſent here their record before them had, in theſe 
words, to wit. Afterwards, at the day and place within con- 
tained before Thomas Walmſley, one of the Juſtices of the 
lady the Queen of the Bench, and Edward Penner one of the 
Juſtices of the ſaid lady the Queen, afligned to hold pleas 
before the Queen herſelf, Juſtices of the ſaid lady the Queen, 
aſſigned to take the aſſiſes in the county of Dorſet, by the form 
of the ſtatute, &c. came as well the within named George 
Stroud, Eſq. by Thomas Clayton his attorney, as the within 
named Ralph Horſey, Knt. Richard Veal, and Edward Goor, 
by Henry Collier their attorney, and the jurors of the jury, 
whereof within mention is made, ſome of them appeared, and 
ſome of them did not appear as it appeareth in the pannel, 
&c. and ſome of the jurors now appearing, that is to ſay, Ri- 
chard Ham, Thomas Toomer, John Burt, Henry Harbyn 
Gentleman, John Young Gentleman, John Butler Gentleman, 
William Withington, John Payn, and Chriſtopher Dolling, 
in the jury aforeſaid are ſworn : and ſome of the faid jurors 
now appearing, that is to ſay, Thomas Keate, Edward Carter, 
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Robert Chippe, Henry Squib, and George Frome, becauſe 
they between the parties aforeſaid are ſound to be ſuſpicious, 
from the pannel aforeſaid they were utterly withdrawn; and 
becauſe the reſt of the jurors of the ſaid jury did not appear, 
therefore others of the ttanders by, by the Sheriff aforeſaid, to 
that being choſen at the requeſt of the ſaid George Stroud, 
and by the command of the Juſtices aforeſaid, were of new 
put, whoſe names to the pannel within written are filed ac- 
cording to the form of the ſtatute in ſuch caſe thereof Jately 
made and provided, and the jurors ſo newly put, that is to 
ſay, Clement Jay, Nicholas Brown, and Thomas Eyres, being 
called, likewiſe appeared, who to fay the truth of the matters 
within contained, together with the other jurors aforeſaid, 
firſt impannelled being choſen, tried and ſworn, fay upon 
their oath aforeſaid, that the tenements within written in 
which it is ſuppoſed the treſpaſs and ejectment within written 
to be done, are, and from time whereof the memory of man is 
not to the contrary, were parcel of the manor of Nether Mel- 
cum, otherwiſe called Melcum Bingham, with the appurte- 
nances, and that the ſaid manor of Nether Melcum, otherwiſe 
Melcum Bingham, with the appurtenances whereof, &c. 
lieth within the pariſh of Melcum in the county aforeſaid, 
and that before the time within written in which the treſpaſs 
and ejectment within written was ſuppoſed to be done, one 
Robert Bingham the elder, was ſeiſed of the aforeſaid manor 
of Nether Mulcum, otherwiſe Melcum Bingham, with the 
appurtenances whereof, &c. in his demeſne as of fee, and 
being ſo ſeifed thereof held the ſaid manor with the appurte- 
nances, of one John Horſey, Knt. as of his manor of Melcum 
otherwiſe Horſey's Melcum, otherwiſe Sturges Melcum, in 
the county aforeſaid by knight ſervice, that is to ſay, by ho- 
mage, fealty, and eſcuage to the lady the Queen of 40 ſhil- 
lings, when it ſhould happen 2 ſhi'lings, and for more more, 
and leſs leſs, &c. and the faid Robert Bingham being ſo ſeiſed, 
before the time within written, when, &c. that is to ſay, on 
the morrow of the Holy Trinity, in the 12th year of the reign 
of the ſaid lady the now Queen, a certain fine was levied in 
the court of the ſaid lady tlie Queen, at Weſtminſter in the 
county of Middleſex, before James Dyer, Richard Weſton. 
Richard Harper, then Juſtices .of the ſaid lady the Queen of 
the Bench, and other the Queen's faithful people then preſent, 
between 'Thomas Buckley and Henry Gawen Gentlemen 
plaintiffs, and the faid Robert Bingham the elder, deforceant 
of the manor of Nether Melcum, otherwiſe Melcum Bing- 
ham aforeſaid, with the appurtenances, whereof, &c. by the 
names of the manor of Nether Melcum, otherwiſe Melcum 
Bingham aforeſaid, with the appurtenances, and five meſſua- 
ges, four tolts, four barns, five gardens, two orchaids, 
120 acres of land, 30 acres of meadow, 300 acres of paſture, 
8 acres of wood, and 20 acres of ſurze and heath, with 
the appurtenances in Nether Melcum otherwiſe Bingham's 
| Melcum, 
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Melcum, whereupon a plea of covenant was ſummoned be- 
tween them in the ſaid court, that is to ſay, that the ſaid 
Robert Bingham did acknowledge the ſaid manor and tene- 
ments with the appurtenances to be the right of him the ſaid 
Thomas Buckley, as thoſe which the ſaid Thomas Buckley, 
and Henry Gawen, had of the gift of the ſaid Robert Bing- 
ham, and them he releaſed and quit-claimed for him and his 
heirs, to the ſaid 'Thomas Buckley and Henry Gawen, and the 
heirs of the ſaid Thomas for ever: and moreover the ſaid 
Robert Bingham granted for him and his heirs, that they 
would warrant to the ſaid Thomas Buckley and Henry Gawen, 
and to the heirs of the ſaid Thomas, the aforeſ. manor and 
tenements with the appurtenances againſt all men for ever, the 
tenor of which fine followeth in theſe words: ſſ. Dorſet: fl. 
this is the final agreement made in the court of the lady the 
Queen at Weſtminſter on the morrow of the Holy Trinity, in 
the 12th year of the reign of Elizabeth by the grace of God 
of England, France, and Ireland, Queen, detender of the 
Faith, &c. from the Conqueſt, before James Dyer, Richard 
Weſton, and Richard Harper, Juſtices, and other the Queen's 
faithful people then there preſent, between Ihomas Buckley, 
and Henry Gawen, Gentlemen, plaintiffs, and Robert Bing- 
ham, Eſq. deforceant of the manor of Nether Melcum other- 
wiſe Bingham Melcum, with the appurtenances, and of 5 
meſſuages, 4 tofts, 4 barns, 5 gardens, 2 orchards, 120 acres 
of land, 30 acres of meadow, 100 acres of paſture, 8 acres of 
wood, and 20 acres of furze and heath in Nether Melcum, other- 
wiſe Bingham's Melcum, whereupon a plea of covenant was 
ſummoned between them in the ſaid court, that is to ſay, that 
the ſaid Robert acknowledged the aſoreſ. manor and tenements 
with the appurtenances to be the right of the ſaid Thomas, as 
thoſe which the ſaid Thomas and Henry had of the gift of the 
aforeſ. Robert, and the ſame he releaſed and quit-claimed for 
him and his heirs to the ſaid Thomas and Henry, and the 
heirs of the ſaid Thomas for ever, and moreover the ſaid Robert 
granteth for him and his heirs that they would warrant to the 
aforeſ. Thomas and Henry, and to the heirs of the faid Tho- 
mas, the aforeſ. manor and tenements with the appurtenances 
2gainſt all men ſor ever; and for this recognition, remiſſion, 
and quit-claim, warranty, fine and concord the ſaid Thomas 
and Henry, gave to the ſaid Robert 150 pounds ſterling, which 
ſaid fine of the manor and tenements aforeſ_ whereof, &c. in 
form aforeſaid levied, was had and levied, to the uſe of the 
ſaid Robert Bingham the elder, and Jane his wife, and the 
heirs of the ſaid Robert for ever, by virtue whereof, and by 
force of a certain act of Parliament of transferring of uſes 
into poſſeſſion, made at Weſtminſter in the 27th year of the 
reign of Henry the 8th late King of England, &c. made and 
provided, the ſaid Robert Bingham the elder and Jane were 
ſciſed of the manor of Nether Melcum otherwiſe 8 
1 Melcum 
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Melcum aforef. with the appurtenances whereof, &c. that is 
to ſay, to the ſaid Robert and Jane, and the heirs of the aforeſ. 
Robert for ever, and the ſaid jurors farther ſay, upon their 
oath aforeſ. that the faid Robert Bingham the elder then was 
ſeiſed in his demeſne as of fee, of and in the manor, lands, 
and tenements called Woolcomb Bingham's, fituate and being 
in Tollet Porcorum in the ſaid county of Dorſet, and the ſaid 
Robert being ſo ſeiſed of the manor and the ſaid tenements, 
and of the aforeſ. manor of Nether Melcum otherwiſe Melcum 
Binghams with the appurtenances whereof, &c. a certain fine 
was levied in the court of the ſaid lady the Queen that now 
1s, at Weſtminſter aforeſaid, before the within written time 
when, &c. that is to ſay, on the morrow of the Holy Trini- 
ty, in the 20th year of the reign of the ſaid lady the now Q. 

before James Dyer, Roger Manwood, Robert Mounſon, an 
Thomas Meade, then Juſtices of the ſaid Jady the Queen of 
the Bench, and other of the faid lady the Queen's faithful 
ple then there preſent, between Richard Rogers, Knight, 
icholas Turbervile, and John Williams, Eſquires, then plain- 
tiffs, and the aforeſ. Robert Bingham the elder, Eſq then de- 
forceant of the ſaid manor of Nether Melcum, otherwiſe 
Melcum Binghams, whereof, &c. and of the faid manor of 
Woolcomb Binghams with the appurtenances, by the names 
of the manors of Melcum Bingham and Woolcomb Bingham, 
with the appurtenances, as alſo of 6 meſſuages, 2 tofts, 1300 
acres of land, 3oo acres of meadow, 50 acres of paſture, 20 
acres of wood, and 1000 acres of furz and heath, with the ap- 
purtenances, in Nether Melcum, Toller Porcorum, May- 
pouder, and Haſelberry Brion in the county of Dorſet, and 
of 8 meſſuages, 3 toſts, 6 gardens, 1000 arces of land, 100 
acres of meadow, 300 acres of paſture, zoo acres of furze and 
heath with the appurtenances in Codford, Mary Codford, Peter 
Aſhton, Geffery Burdchalk, Alderbury, Eaſt Grimſtead and 
Weſt Grimſtead in the county of Wilts, whereupon a plea of 
covenant was ſummoned between them in the ſaid court, that 
is to ſay, that the ſaid Robert Bingham the elder, acknow- 
ledged the faid manors and tenements, with the appurtenances, 
to be the right of the ſaid Richard Rogers as thoſe which the 
ſaid Richard Rogers, Nicholas Turbervile and John Wilkams, 
had of the gift of the ſaid Robert Bingham, and thoſe he re- 
leaſed and quit claimed from him and his heirs, to the ſaid 
Richard Rogers, Nicholas Turbervile and John Williams, 
and the heirs of the ſaid Richard Rogers for ever. And fur- 
ther the ſaid Robert Bingham granted for him and his heirs, 
that they ſhould warrant to the aforeſ. Rich. Rogers, Nicholas 
Turbervile and John Williams, and to the heirs of the ſaid 
Richard Rogers, the aforeſaid manors and tenements with the 
appurtenances againſt the ſaid Robert Bingham and his heirs 
forever; the tenor of which ſaid fine followeth in thefe words. 
fl. This is the final agreement made in the court of the wy 
tne 
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the Q. at Weſtminſter on the morrow of the Holy Trinity, 
in the 20th year of the reign of Eliz. by the grace of God of 
England, France, and Ireland, Queen, defender of the Faith, 
&c. from the Conqueſt before James Dyer, Roger Mariwood, 
Robert Mounſon, and Thomas Meade, Juſtices, and other of 
the lady the Queen's faithful people then there preſent, be- 
tween Rich. Rogers, Knt, Nicholas Turbervile, Eſq. and John 
Williams, Eſq. plaintiffs, and Rob. Bingham the elder, Eſq. de- 
forceant of the manors of Melcum Bingham, and Woolcomb 
Bingham, with the appurte. and alſo of 6 meſſuages, 2 tofts, 1300 
acres of land, 300 acres of meadow, 50 acres of paſture, 20 
acres of wood, and 1000 acres of furze and heath, with the 
appurtenances, in Nether Melcum, Toller Porcorum, May- 
pouder, and Haſelberry Bayan, in the county of Dorſet, and 
of 8 meſſuages, 3 tofts, 6 gardens, 1000 acres of land, 100 
acres of meadow, 300 acres of paſture, and 300 acres of furze 
and heath, with the appurtenances, in Codford, Mary Codford, 
Peter Afhton, Gyfford Burdchalke, Alderbury, Eaſt Grim- 
ſtead, and Weſt Grimſtead, in the county of Wilts, whereof, 
a plea of covenant was ſummoned between them in the ſaid 
court, that is to fay, that the ſaid Robert acknowledged the 
manors and tenements aforeſ. with the appurtenances, to be 
the right of the ſaid Richard, as thoſe which the ſame Richard, 
Nicholas, and John, had of the gift of the ſaid Robert, and 
thoſe he releaſed, and quit-claimed from him and his heirs 
to the faid Richard, Nicholas, and John, and to the heirs of 
the ſaid Richard for ever, and further the ſaid Robert granted 
for him and his heirs that they would watrant to the faid 
Richard, Nicholas, and John, and to the heirs of the ſaid 
Richard the aforeſ. manors and tenements with the appurte- 
nances, againſt the ſaid Robert and his heirs for ever. And 
for this recognition, releaſe, quit-claim, warranty, fine and 
concord, the ſame Richard, Nicholas, and John, gave to the 
ſaid Robert 826 pounds ſterling : which ſaid fine in form a- 
ſoreſaid levied, was had and levied of the aforeſaid manor of 
Nether Melcum otherwiſe Melcum Bingham, with the ap- 
purtenances whereof, &c. to the aſe of the ſaid Robert Bing- 
ham the elder, for the term of his life, and. after his deceaſe, 


then to the uſe of the aforeſaid Robert Bingham then fon and 


heir apparent of the ſaid Robert Bingham the elder, and the 
heirs of his body, upon the body of Anne then wife of the 
ſaid Robert Bingham the ſon to be begotten : and for default 
of ſuch iſſue, to the uſe of the right heirs of the aforeſ Robert 
Bingham the elder for ever: and of the aforeſ. manor and te- 
nements called Woolcum Binghams, with the appurtenances, 
to the uſe of the ſaid Robert Bingham the ſon, and the aforeſ. 
Anne and the heirs of the body of the faid Rob. Bingham the 
ſon upon the body of the aforef. Ann lawfully to be begotes, 

and 
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and for default of ſuch iſſue, to the uſe of the right heirs of 
the aforeſ. Robert Bingham the elder for ever; by virtue of 
which fine, and by force of the aforeſaid act of Parliament, 
of transferring uſes into poſſeſſion, made and provided, the 
aforeſ. Robert Bingham the elder, was ſeiſed of the aforeſajd 
manor of Nether Melcum, otherwiſe Melcum Binghams, 
with the appurterfances, whereof, &c. in his demeſne as of 
freehold, for the term of his life, the remainder thereof to the 
ſaid Robert Bingham the younger in fee tail, that is to ſay, to 
him and to the heirs of his body to be begotten upon the body 
of the ſaid Anne, the remainder to the right heirs of the ſaid 
Robert Bingham the elder for ever: and beſides, the ſaid 
Robert Bingham the younger, and Anne his wife, were ſeiſed 
of the ſaid manor, lands, and tenements, called Woolcomb 
Bingbams, with the appurtenances, that is to ſay, to the aforeſ. 
Rob. Bingham the younger, in his demeine, as of fee tail, that is 
to ſay, to him and the heirs of his body upon the body of 
the ſaid Anne his wife lawfully to be begotten ; and to the a- 
foreſaid Anne in her demeſne as of freehold for the term of 
her life, the remainder thereof to the right heirs of the ſaid 
Robert Bingham the elder for ever: and the jurors aforeſaid, 
further ſay upon their oath aforeſ. that at the time of the levy- 
ing of the ſaid laſt recited fine, by the ſaid Robert Bingham 
the elder, in form aforeſ. had, the ſaid John Horſey was feiſed 
of the aforeſaid manor of Over Melcum, otherwiſe Horſeys 
Melcum, otherwiſe Sturges Melcum, with the appurtenances, 
in his demeſne as of fee, and the ſaid John Horſey being ſo 
ſeiſed thereof a fine was levied in the court of the ſaid lady the 
Queen that now is, at the Caſtle at Hertſord, in the county 
of Hertford after, and before the within written time when, 
&c. that is to ſay, on the morrow of All Souls, in the 24th 
year of the reign of the ſaid lady the now Queen, before Ed- 
mund Anderſon, Thomas Meade, Francis Windham, and 
William Periam, then Juſtices of the ſaid lady the Queen, of 
the Bench, and other of the ſaid lady the Queen's faithful peo- 
ple then there preſent, between Henry Viſcount Bindon, Rich. 
Rogers, Kt. Henry Aſhley, Kt. Tho. Hayward, Geo. 'Trench- 
ard, John Strange ways, John Williams, Rich. Watkins, Tho. 
Mullins, Henry Coker, Edward St. Kerke, John Fitz- James, 
and Geo. Gilbert, Eſquires, then plaintiffs, and the ſaid John 
Horſey, Knt. then deforceant of the ſaid manor of Over 
Melcum, otherwiſe Horſeys Melcum, otherwiſe Sturges Mel- 
cum, with the appurtenances, by the names of the manors of 
Clyfton, Malanke, T horneford, Nether Crompton, Bradford, 
Sherburne, Wyke, Horſeys Melcum, otherwiſe Sturges Mel- 
cum, with the appurtenances, and 250 meſſuages, 100 toſts, 
10 mills, 10 dovehoutes, yor acres of land, 2000 acres 
of meadow, 5000 acres of paſture, 10co acres of wood, 
3000 acres of furz and heath, and 10 pounds rent, with 


the 
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the appurtenan. in Yettminſter Ryme-intrinſeca, Thorneford, 
Bradtord, Beere Hacket, Shirborn, Dillington, Nether-Cromp- 
ton, Over-Crompton, Long-Burton, Oburne, Heyden, Up- 
Melcum, Nether-Melcum, Cheſelborn, Buckland, Pluſhe, 
Maypowder, Mylton, otherwiſe Midleton, and Helton, and 
the rectory of Bradford, with the appurtenances, as alſo of the 
advowſons of the churches of Melcumbe, Nether-Melcombe; 
Clyfton, Malanke, 'Thorneford, Nether-Crompton, and Brad- 
ford, in the county of Dorſet. And of the manors of Horſey, 
and Peignes with the appurtenances, and 20 meſſuages, 6 tofts, 
2 mills, 2 dovehouſes, 1000 acres of land, 600 acres of mea- 
dow, 1200 acres of paſture, 40 acres of wood, 1000 acres of 
furze and heath, and 4o ſhillings rent, with the appurtenan. 
in Bridgwater, Chilton, Bough, Stafford, Berwick, Weſton, 
Baudrip, Peryton, Chedſey, Wembdon and Canaington, in 
the county of Somerſet. Whereupon a plea of covenant was 
ſummoned between them in the ſame court, that is to ſay, 
that the ſaid John Horſey acknowledged the aforeſ. manors, 
rectories, tenements, and hereditaments, with the appurte- 
nances, and the advowſons aforeſ. to be the right of the faid 
Viſcount, as thoſe, which the ſaid Viſcount, Richard Rogers, 
Henry Aſhley, Thomas Howard, George Trenchard, John 
Strange ways, John Williams, Richard Watkins, Thomas 
Mullins, Henry Coker, Edward St. Kerke, John Fitz- James, 
and George Gilbert, had of the gift of the ſaid John Horſey, 
and thoſe he releaſed and quit-claimed for him and his heirs, 
to the ſaid Viſcount, Richard Rogers, Henry Aſhley, Thomas 
Howard, George Trenchard, John Strangeways, John Wil- 
liams, Richard Watkins, Thomas Mullens, Henry Coker, 
Edward St. Kerke, John Fitz-James, and George Gilbert, and 
to the heirs of the ſaid Viſcount for ever. And further, the 
ſaid John Horſey granted for him and his heirs, that they 
would warrant to the aforeſ. Viſcount, Richard Rogers, Henry 
Aſhley, Thomas Howard, George Trenchard, John Strange- 
ways, John Williams, Richard Watkins, Thomas Mullins, 
Henry Coker, Edward St. Kerke, John Fitz-James, and Geo. 
Gilbert, and to the heirs of the ſaid Viſcount, the aforeſaid 
manors, rectories, tenements, and hereditam. with the appurte- 
nances, and the advowſons aforeſ. againſt all men for ever; 
the tenor of which fine followeth in theſe words, ſſ. This is 
the final agreement, made in the court of the lady the Queen, 
at the caſtle of Hertford, on the morrow of All Souls, in the 
24th year of the reign of Elizabeth by the grace of God, of 
England, France, and Ireland Queen, defender of the faith, &c. 
from the Conqueſt, &c. before Edmond Anderlon, Kt. Tho- 
mas Meade, Francis Windham, and William Periam Juſtices, 
and others of the Queen's faithful people then there preſent : 
between Henry Viſcount Bindon, Richard Rogers, Kt. Henry 
Aſhley, Knt. Thomas Howard, Eſq. George Trenchard, 
Eſq. John Strangeways, Eiq. John Williams, Eſq. Richard 

Watkins, 
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Watkins, Eſq. Thomas Mullins, Eſq. Henry Coker, Eſq Ed- 
ward St. Kerke, Eſq. John Fitz- James, Eſq. and George Gil- 
bert, Eſq. plaintiffs, and John Hotſey, Kt. deforceant, of the 
manors of Clyſton, Malanke, T horneford, Nether-Compton, 
Bradford, Sherborn, Wyke, Horſeys-Melcomb, otherwiſe 
Sturges Melcomb, with the appurtenances, and of 250 meſ- 
ſuages, 100 tofts, 10 mills, io dovehouſes, 3000 acres of land, 
2000 acres of meadow, 5000 acres of furze and heath, and 10 
unds rent with the appurtenances in Yertminſter Ryme-in- 
trinſeca, Thorneford, Bradford, Beere Hacket, Sherborn, Lil- 
lington, Nether Compton, Over Compton, Long Burton, 
Oburne, Hayden, Up Melcombe, Nether-Melcombe, Che- 
ſelborn, Buckland, Pluſhe, Maypowder, Mylton, otherwife 
Midleton, and Helton, and of the rectory of Bradford, with 
the appurtenances, and alſo of the advowſons of the churches 
of Melcombe, Nether-Melcombe, Clyfton, Malanke, Thorne- 
ford, Nether Compton, and Bradford in the county of Dorſet : 
and of the manor of Horſey and Piegnes with the appurte- 
nances: and of 20 meſſuages, 6 tofts, 2 mills, 2 dovehouſes, 
1000 acres of lands, 600 acres of meadow, 1200 acres of paſ- 
ture, 40 acres of wood, 1000 acres of furze and heath, and 40 
ſhillings rent, with the appurtenances, in Bridgwater, Chil- 
ton, Bough, Styford, Berwick, Weſton, Baudrip, Peryton, 
Chedſey, Wembdon, and Cannington, in the county of Somer- 
ſet: whereupon a plea of covenant was ſummoned between 
them in the ſaid court, that is to ſay, that the ſaid John Hor- 
ſey, acknowledged the aforeſ. manors, rectories, tenements, 
and rents, with the appurtenances, and the advowſons aforeſ. 
to be the right of the ſaid Viſcount, as thoſe which he the ſaid 
Viſcount, Rich. Hen. Tho. George, John Strangeways, John 
Williams, Rich. Tho. Henry, Edward, John, Fitz-James, and 
George, have of the gift of the aforeſ. John Horſey, and thoſe 
he releaſed and quit-claimed from him and his heirs, to the 
aforeſaid Viſcount, Richard, Henry, Thomas, George, John 
Strangeways, John Williams, Richard, Thomas, Henry, Ed- 
ward, John Fitz-James, and George, and to the heirs of the 
ſaid Viſcount, for ever. And moreover the ſaid John Horſey 
granted for him and his heirs, that they would warrant to the 
ſaid Viſcount, Rich. Henry, Thomas, George, John Strange- 
ways, John Williams, Richard, Tho. Henry, Edward, John 
Fitz-James, and George, and to the heirs of the ſaid Viſcount, 
the aforeſ. manors, rectorics, tenements, and rents, with the 
appurtenances, and the advowſons aforeſ. againſt all men for 
ever. And for this recognition, releaſe, quit-claim, warranty, 
| fine and concord, the ſaid Viſcount, Rich, Hen. Tho. George, 
1 Strangeways, John Williams, Richard, Ihomae, Henry, 
ohn Fitz- James, and George, gave to the aforeſ. John Hor- 
ſey 2680 pounds ſterling : which fine aforeſaid, in form 
aforeſajd levied was had, and levied of the manor and tene- 
ments called Over-Melcombe, otherwiſe Horſey's- Melcombe, 
otherwile 
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otherwiſe Sturges Melcombe, with the appurtenances, to the 
uſe of the ſaid John Horſey and the heits males of the body 
of the ſaid John Horſey lawfully begotten, and for default of 
ſuch iſſue, to the uſe of Edith, now wife of the ſaid Ralph 
Horſey, for the term of her life, and after the deceaſe of the 
ſaid Edith, to the uſe of the aforeſ. Ralph Horſey and the heirs 
males of his body lawfully begotten; and for default of ſuch 
iſſue, to the uſe of Jaſper Horſey, brother of the ſaid Ralph 
Horſey, and the heirs males of his body lawfully begotten, 
and for default of ſuch ifſue, to the uſe of the right heirs of the 
aforeſaid John Horſey for ever ; by virtue of which, and by 
force of the aforeſ. act of Parliament of transferring of uſes 
into poſſeſſion made and provided, the aforeſ. John Horſey was 
ſeiſed of the aforeſ. manor and tenements, called Over Mel- 
combe, otherwiſe Horſey's Melcombe, otherwiſe Sturges- 
Melcombe, with the appurtenances, in his demeſne as of fee 
tail, that is to ſay, to him and the heirs males of his body law- 
fully begotten, the remainder thereof to the aforef. Edith, for 
the term of her life, the remainder thereof to the aforeſ. Ralph 
Horſey in fee tail, that is to fay, to him and the heirs males of 
his body lawfully begotten, the remainder thereof to the aforeſ. 
Jaſper Horſey in fee tail, that is to ſay, to him and the heirs 
males of his body lawfully begotten, the remainder thereof 
over to the right heirs of the ſaid John Horſey for ever. And 
the ſame jurors further ſay upon their oath aforeſ. that after- 
wards, and before the within written time when, &c. that is 
to ſay, on the 20th day of January, in the 29th year of the 
reign of the ſaid lady the now Queen, the aforelaid Robert 
Bingham the younger and Anne, at Melcombe aforef. had iſſue 
between them lawfully begotten, Richard Bingham ſon and 
heir apparent of the faid Rob Bingham the younger: and 
that the aſoreſ. Robert Bingham and Ann, of the ſaid manors, 
lands, and tenements, called Woolcombe Binghams, fo as be- 
fore is faid, being fo ſeiſed, the remainder thereof in form a- 
foreſaid expectant; and the faid Robert Bingham the elder, 
and Jane his wife, ſo as before is ſaid, of the aforeſ. manor of 
Nether Melcum, otherwiſe Melcum Bingham, with the ap- 
purtenances, whereof, &c. being ſeiſed, the remainder there- 
of, to the aforeſ. Robert Bingham the younger, and the heirs 
of his body, upon the body of the ſaid Anne lawfully begotten, 
the remainder thereof to the right heirs of the ſaid Rob. Bing- 
ham the elder expectant, he the ſaid Robert Bingham the 
younger, afterwards, and before the time within written, 
when, &c. that is to ſay, on the 11th day of November, in 
the 3oth year of the reign of the faid lady the now Queen, at 
Melcombe aforeſ. died ſeiſed of ſuch eſtate of and in the pre- 
miſes as aforeſ.* and the ſaid Anne did ſurvive him, and held 
herſelf in in the manor aforeſaid, and tenements called Wool- 
comb Binghams, and was thereof ſole ſciſed in her demeſne 

as 


: * * 


Bixchau's Caſe; Pait II. 

as of freehold, for the term of her life; by right, of ſurvi- 
vor; and that after the death of the ſaid Robert Bingham the 
younger, the remainder of the aforeſ. manor of Nether Mel- 
cum, otherwiſe Melcum Bingham, with the appurtenances, 
whereof, &c. in fee tail deſcended to the ſaid Richard Bing- 
ham, as ſon and heir of the body of the ſaid Robert Bingham 
the younger, upon the body of the ſaid Anne begotten ; the ſaid 
Richard Bingham at the time of the death of the aforeſ. Rob. 
Bingham the younger his father, being within age, that is to 
ſay, of the age of one year and nine months, and no more; 
and that the ſaid Ann of the aforeſaid manor and tenements, 
called Wolcombe Binghams in form aforeſ. being ſeiſed, and 
the ſaid Robert Bingham the elder, and Jane his wife, of the 
aforeſ. manor of Nether-Melcum, otherwiſe Melcombe Bing- 
hams, with the appurtenances, whereof, &c. in form aſoreſ. 
being ſeiſed, remainder thereof in form aforeſ. expectant, the 
ſaid Anneafterwards, and before the within written time when, 
&c. at Melcombe aſoreſ. took to huſband one John Stroud, 
Efq. and the jurors aforeſ. further ſay upon their oath aforeſ. 
that at the time of the death of the ſaid Robert Bingham the 
younger, and before the within written time when, &c. The 
aforel. John Horſey was ſeiſed of the faid manor, of Over 
Melcum, otherwiſe Horſey's Melcum, otherwiſe Sturges 
Melcum with the appurtenances in his demeſne as of fee tail, 
that is to ſay, to him and the heirs males of his body lawfully 
begotten, the remainder thereof over in form aforeſ. expectant. 
And the ſaid John Horſey being ſo ſeiſed thereof one John 
Popham, Knt. Chief Juſtice of the ſaid lady the Queen aſ- 
ſigned to hold pleas before the Queen herſelf, by the name of 
John Popham, Eſq. George Trenchard, Eſq. and Edward 
Gorge, Eſq. before the within written time wken, &c. that 
is to ſay, the 26th day of March, in the 31ſt year of the reign 
of the ſaid lady the now Queen, out of the Court of Chan- 
cery of the ſaid lady the Queen, at Weſtminſter in the coun- 
ty of Middleſex then being, ſued forth a certain writ of the 
faid lady the Queen of entry upon a difſeifin in the poſt againſt 
the ſaid John Horſey, then tenant of the freehold of the ſaid 
manor of Over Melcum, otherwiſe Sturges Melcum, with 
the appurtenances of the ſaid manor, by the name of the ma- 
nor of Horſeys Melcum otherwiſe Sturges Melcum with the 
appurtenances ; and 10 meſſuages, 300 acres of land, 200 
acres of meadow, 5000 acres of paſture, 300 acres of wood, 
and 200 acres of furze aud heath, with the appurtenances in 
Horſey's Melcum, otherwiſe Sturges Melcum, to the then 
Sheriff of the aforeſ. county of Dorſet directed, by which 
writ, the ſaid lady the now Q. to the then Sheriff of Dorſet 
commanded, that the ſaid then Sheriff ſhould command the 
ſaid John Horſey, that juſtly and without delay, he _ 
| render 
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render to the ſaid John Popham, George Trenchard, and Ed - 
ward Gorge, the ſaid manor of Horſeys Melcum, otherwiſe 
Sturges Melcum, wich the appurtenances, and 10 meſſuages, 
300 acres of land, 200 acres of meadow, 5000 acres of paſ- 
ture, 300 acres of wood, and 300 acres of furze and heath, 
with the appurtenances in Horſeys Melcum, otherwiſe Stur- 
ges Melcum, which the ſaid John Popham, George Tren- 
chard, and Edward Gorge, claimed to be their right and in- 
heritance, and into which the ſaid John Horſey had not entry, 
but after a diſſeiſin which Hugh Hunt — unjuſtly, and 
without judgment made to the ſaid John Popham, G 

Trenchard, and Edward Gorge, within 30 years then laſt 
paſt, as they ſaid, and whereupon they complained that the 
aforeſaid John Horſey did them deforce, and if he ſhould 
not ſo do, and the ſaid John Popham, George Trenchard, 
and Edward Gorge, did ſecure the ſaid Sheriff for the proſe- 
cution of his clamour, that then the ſaid Sheriff ſhould ſum- 
mon the aforeſaid John Horley, that he ſhould be before the 
then Juſtices of the ſaid lady the Queen of the bench at Weſt- 
minſter aforeſaiJ, from Eaſter-day in 15 days then next fol- 
lowing, to ſhew why he had not done it, and that the ſaid 
Sheriff ſhould have then there the ſaid writ : at which 15 days 
of Eafter, before Edward Anderſon, Knt. and his companions 
then Juſtices of the ſaid lady the Queen of the Bench at 
Weſtminſter aforeſaid, came as well the aforeſaid John Pop- 
ham, George Trenchard, and Edward Gorge, in their proper 
perſons, as the ſaid John Horſey by John Willis his attorney 
and Robert Frampton, Eſq. then Sheriff of the county of Dor- 
ſet aſoreſaid, then and there returned the writ aforeſaid to him, 


in form aforeſaid directed, in all things ſerved and executed, 


that is to ſay, that the ſaid John Popham, George Trenchard, 
and Edward Gorge had found to the ſaid Sheriff pledges to 
proſecute the ſaid writ; that is to fay, John Doe, and Ri- 
chard Roe: and that the ſaid John Horſey was ſummoned 
by John Den, and Richard Fen: and thereupon the ſaid John 
Popham, George Trenchard, and Edward Gorge, declaring 
againſt the ſaid John Horſey, upon the writ aforeſaid, in their 
proper perſons, and demanded againſt the faid John Horley, 
the ſaid manor and tenements, aforeſaid, with the appurtenan- 


ces, as their right and inheritance, and into which the ſaid 


John Horſey had not entry, but after the diſſeiſin which Hugh 


Hunt thereof unjuſtly, and without judgment did to the ſaid 
John Popham, George Trenchard, and Edward Gorge within 
30 years then laſt paſt, &c. And whereupon they then ſaid, 
that they themſelves were ſeiſed of the manor and thoſe tene- 
ments with the appurtenarices in their demeſue as of fee and 
right, in time of peace, in the time of the faid lady the 
Queen that now is, by taking thereof the profits to the value, 
&c. and into which, &c. and thereof they brought ſuit, &c. 
And the ſaid John Horſey then and there defended his 
right when, &c. and vouched thereof to warranty, Da- 
vid Howel, who was then preſcut in the ſame court in 
his proper perſon, and freely the manor and tenements 

Nn aforeſaid, 
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aforeſaid, with the appurtenances, then to him did warrant. 
And upon this, the aforeſaid John ropham, George Tren- 
chard, and Edward Gorge then demanded againſt him the 
faid David, tenant by his warranty, the manor and tenements 
aforeſaid with the appurtenances, in form aforeſaid, &c. And 
whereupon they ſaid, that they themſelves were ſeiſed of the 
manor and tenements atorefaid, with the appurtenances, in 
their demeſne as of fee and right in time of peace, in the time 
of the lady the Queen that now is, by taking the profits thereof 
to the value, &c. and into which, &c. and thereof they then 
brought ſuit, &c. And the aforefaid David, then tenant by 
his warranty, defended his right when, &c. and faid that the 
aforeſaid Hugh Hunt did not diſſeiſe the ſaid John Popham, 
George Trenchard, and Edward Gorge, of the manor and 
tenements aforeſaid with the appurtenances as the ſaid John 
Popham, George Trenchard, and Edward Gorge, by their 
writ and declaration aforeſaid above ſuppoſed. And of thts 
he put himſelf upon the country: and the ſaid John Popham, 
George Trenchard, and Edward Gorge, then prayed licence 
thereof to imparl, and had it, &c. And afterwards the ſaid 
John Popham, George T'renchard, and Edward Gorge, came 
back into the fame court the ſame term in their proper perſons: 
and the ſaid David, although he was ſolemnly called, did not 
come back, but departed in contempt of the ſaid court, and 
made default. "Therefore then by the ſame court, it was 
conſidered, that the aforefaid John Popham, George Tren- 
chard, and Edward Gorge, ſhould recover their ſeiſin againſt 
the ſaid John Horſey, of the manor and tenements aforeſaid, 
with the appurtenances, and that the ſaid John Horſey ſhould 
have of the land of the ſaid David, to the value, &c. 
and the ſaid David ſhould be in mercy, &c. And upon this, 
the aforeſaid John Popham, George Trenchard, and Edward 
Gorge, then prayed a writ of the Jady the Queen, to the She- 
riff of Dorſet aforeſaid to be directed, to give them full ſeiſin 
of the manor and tenements aſoreſaid, with the appurtenances, 
and it was granted unto them retornable there, from the day of 
Eaſter, in five weeks then next following, &c. At which 
day, before Edmund Anderſon, Knt. and his companions, 
then Juſtices of the ſaid lady the Queen, of the Bench, that 
is to ſay, at Weſtminſter aforefaid, came the aforeſaid John 
Popham, George Trenchard, and Edward Gorge, in their 
proper perſons. And the aforeſaid Robert Frampton, Eſq. 
then Sheriff of the aforeſaid county of Dorſet, then returned 
that he by virtue of the ſaid writ, to him directed, gave to the 
ſaid John Popham, George 'Trenchard, and Edward Gorge, 
- full feiſin of the manor, and tenements aforeſaid with the 
appurtenances, as by the ſaid writ he was commanded, the 
tenor of which recovery followeth in theſe words, ff. Dorſet. 
MN. John Popham, Eſq. George 'Trenchard, Eſq. and Ed- 
ward Gorge, Eſq. in their proper perſons demand againſt 
John Horley, Knight, the manor of Horſeys, Melcum, 
otherwiſe Sturges Melcum, with the appurtenances, 

and 
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and 10 meſſuages, 300 acres of Land, 200 acres of meadow; 
5000 acres of paſture, 300 acres of wood, and 3co acres of 
furze and heath, with the appurtenances, in Horſey's Mel- 
cum, otherwiſe Sturges Melcum, as their right and inherit- 
ance: and into which the ſaid John Horſey have not entry, 
but aſter a diſſeiſin, which Hugh Hunt, thereof unjuſtly and 
without judgment, did to the ſaid John Popham, George and 
Edward, within 3o years now laſt paſt, &c. and whereupon 
they ſay, that they themſelves were ſeiſed of the manor and 
tenements aforeſaid, with the appurtenances in their demeſne 
as of fee and right in time of peace, in the time of {the lady 
the now Queen, by taking the profics thereof, to the value, 
&c. and into which, &c. and thereof they bring ſuit, &c. And 
the aforeſ. John Horſey, by John Willis his attorney cometh 
and defendeth his right when, &c. and voucheth thereof to 
warranty David Howel, who is preſent here in court in his 
proper perſon, and freely the manor and tenements aforeſaid, 
with the appurtenances to him doth warrant ; and upon this, 
the aforeſaid John Popham, George Trenchard, and Edward 
Gorge, demand againſt the faid David tenant by his warranty, 
the manor and tenements aforeſaid, with the appurtenances 
in form aforeſaid, &c. and whereupon they ſay, that they 
themſeves were ſeiſed of the manor and tenements aforeſaid, 
with the appurtenances in their demeſne, as of fee and right, 
in time of peace, in the time of the lady the Queen that 
now is, by taking the profits thereof to the value, &c. and into 
which, &c. and thereof they bring ſuit, &c. And the ſaid 
David, tenant by his warranty defendeth his right when, &c. 
and faith, that the ſaid Hugh did not diſſeiſe the aforeſaid 
John Popham, George, and Edward, of the manor and tene- 
ments aforeſaid, with the appurtenances, as the ſaid John, 
George, and Edward, by their writ and declaration aforeſaid, 
above ſuppoſe, and of this he puts himſelf upon the country, 
&c. And the aforeſaid John Popham, George, and Edward, 
pray licence thereof to imparl, and have it, &c. and after- 
wards the faid John, George, and Edward return here into 
court the ſame term in their proper perſons ; and the faid Das 
vid, altho' ſolemnly called, doth not come, but departed in 
deſpite of the court, and made default: therefore it is conſi- 
dered, that the aforeſaid John Popham, George, and Edward, 
rocover their ſeiſin againſt the aforeſ. John Horſey of the manor 
and tenements aforeſ. with the appurtenances, and that the faid 
John have of the land of the ſaid David to the value, &c and 
the ſaid David in mercy, &c. and upon this the aforeſaid John 
Popham, George and Edward, pray a writ of the lady the 
ueen, to the Sheriff of the county aforeſaid, to be directed, 
to give them full ſeiſin of the manor and tenements afore- 
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ſaid, with the appurtenances, and it is granted unto them re- 
tornable here from Eaſter day in five weeks, &c. At which 
day here came the aforeſaid John Popham, George and Ed- 
ward, in their proper perſons, and the Sheriff, that is to ſay, 
Robert Framptom, Eſq. now returned that he by virtue of the 
ſaid writ to him direCted, on the 29th day of April laſt paſt, 
gave to the ſaid John Popham, George, and Edward, full 
ſeifin of the manor and tenements aforeſaid, with the appur- 
tenances, as by the ſaid writ to him it was commanded, &c. 
Which recovery, in form aforeſaid had, was had to the uſe of 
the ſaid John Horſey and Dorothy then his wife, and to the 
heirs males of the body of the ſaid John, lawfully begotten ; 
and for default of ſuch iſſue, to the uſe of the aforefaid Jaſper 
Horſey, and the heirs males of the faid Jaſper lawfuliy be- 
gotten, and for default of ſuch iſſue, to the uſe of the right 
heirs of the ſaid John Hotſey for ever; by virtue whereof and 
force of the ſaid act of parliament of transferring uſes inte poſ- 
ſeſſion made, the aforeſaid John Horſey and Dorothy were 
ſeiſed of that manor with the appurtenances, that is to ſay, the 
ſaid John Horſey in his demefne as of fee-tail, that is to ſay, 
to him and the heirs males of his body lawfully begotten, and 
the aforeſaid Dorothy, in her demeſne as of freehold, for and 
during her life, the remainder thereof in form aforeſaid, ex- 
peCtant, and the ſaid John and Dorothy, being ſo ſeiſed therof, 
the remainder thereof in form aforeſaid expectant, the ſaid 
John Horſley afterwards and before the within written time 
when, &c. that is to ſay, on the 7th day of September in the 
1{t year of the reign of the ſaid lady the now Queen, at 
3 aforeſaid, of ſuch his eſtate, died thereof ſeiſed, 
without iſſue male of his body lawſully begotten ; and the 
aforeſaid Dorothy him over-lived and held herſelf in, in the 
manor aforeſaid with the appurtenances, and was thereof ſole 
ſeiſed in her demeſne as of freehold for the term of her life, - 
by way of ſurvivor, the remainder thereof in form aforeſaid 
expectant : and that Mary Arnold, wife of Richard Arnold, 
Eſq. was only ſiſter and co-heir of the ſaid John Horſey, and 
Reginald Moon, K nt. was another co-heir of the aforeſaid 
—_ Horſey, that is to ſay, ſon and heir of William Moon, 
nt. and Elizabeth his wife, other ſiſter of the. ſaid John Hor- 
ſey. And the jurors aforeſaid further ſay upon their oath 
aforeſaid, that the aforeſaid Dorothy of the aforeſaid manor 
of Over Melcum, otherwiſe Horſey's Melcum, otherwiſe 
Sturges Melcum, with the appurtenances, in form aforeſaid 
being ſeiſed, afterward, and before the within written time 
when, &c. that is to ſay, on the firſt day of September, in 
the 32d year of the reign of the faid lady the now Queen, 
at Melcum aforeſaid, died of ſuch her eſtate ſo ſeiſ- 
ed ; after whoſe death the aforeſaid Ralph _— and 
dith 
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Edith entered into the aforeſaid manor of Over Melcum, 
otherwiſe Horſey's Melcum, otherwiſe Sturges Meicum, with 
the appurtenances, and were thereof ſeiſed as the law requir- 
eth: and the ſaid jurors further ſay upon their oath aforeſaid, 
that the ſaid Robert Bingham the elder, and Jane being ſo 
ſeiſed of the aforeſaid manor of Nether Melcum, ctherwiſe 
Melcum Binghams, with the appurtenances whereof, &c. for 
the term of their lives as aforeſaid, the remainder thereof in 
form aforeſaid expectant, the ſaid Robert Bingham the elder, 
afterward and before the ſaid time when, &c. that is to ſay, 
on the 11th day of January in the 36th year of the reign of 
the ſaid lady the now Queen, at Melcum aſoreſaid, died ſeiſ- 
ed of ſuch his eſtate thereof, the faid Richard Bingham be- 
ing couſin and heir of the ſaid Robert Bingham the elder, 
that is to ſay, fon and heir of the aſoreſ. Robert Bingham the 
younger, ſon and heir of the ſaid Robert Bingham the elder, 
and within the age of twenty one years, that is to ſay, of the 
age of eight years, and no more; and that the aforeſ. Richard 
Bingham is yet living and in full life, that is to ſay at Mel- 
cum aforeſaid; and that the aforeſaid Jane over-lived the 
aforeſ. Robert Bingham the elder and held herſelf in, in the 
aſoreſ. manor of Nether Melcum, otherwiſe Melcum Bing- 
hams, with the appurtenances whereof, &c. and was thereof ſole 
ſeiſed in her demeſne as of frechold for the term of her life by 
right of ſurvivor, the remainder thereof in form aſoteſ. as the 
law requireth; and that the aforeſ. Jane, being ſeiſed in form 
aforeſ. of the aforeſaid manor of Nether Melcum, otherwiſe 
Melcum Binghams, with the appurtenances whereof, &c in 
her demeſne as of freehold, ſor the term of her life, the a- 
foreſaid Jane afterwards, and before the within written time 
when, &c. that is to ſay, on the ſecond day of April, in the 
41ſt year of the reign of the ſaid lady the now Queen, at 
Melcum aforeſaid, died ſeiſed of ſuch her eſtate thereof; aſter 
whoſe death, and before the within written time when, &Cc. 
the aſoreſaid Ralph Horſey, Richard Veal, and Edward Goor, 
into the tenements within written, with the appurtenances 
entered, and that afterward and before the within written 
time when, &c. the aforeſaid John Stroud and Anne his wite, 
and Richard Bingham, entered into the aforeſ. manor of Ne- 
ther Melcum, otherwiſe Melcum Binghams, with the appurte- 
nances whereof, &c. in the right of the ſaid Richard Bingham ; 
by virtue of which the aforeſ. Rich. Bingham was ſeiſed of and 
in the manor aſoreſ. with the appurtenances whereof, &c. and 
ſo thereof being ſeiſed, afterward and before the within writ- 
ten time when, &c. that is to ſay, on the 7th day of April, in 
the 41ſt year of the reign of the ſaid lady the now Q. aforeſ. the 
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aſoreſ. John Stroud and Anne his wife, and the ſaid Richard 
Bingham, upon the tenements within written, by their writ- 
ing ſealed with their ſeals, ain date the ſecond day of 
April, in the ſaid 4 iſt year of the*reign of the ſaid lady the 
now Queen aforeſaid (to the jurors aſoreſ. in evidence ſhew- 
ed) at Melcum aforeſ. demiſed the aforeſ. manor of Nether 
Melcum, otherwiſe Melcum Binghams, with the appurte- 
nances whereof, &c. to the within named William Albert, to 
have and to hold to him and his aſſigns, from the feaſt of the 
Annunciation of the bleſſed Mary the Virgin, then laſt paſt 
before the date of the faid writing for the term of ſeven years 
from thence next and immediately enſuing, fully to be com- 
plete and ended; yielding therefore yearly, during the term 
aforeſaid, 1401. per ann. at the feaſt of St. Michael the 
Archangel, and the Annunciation of the Bleſſed Mary the 
Virgin, by equal portions to be paid: by virtue of which 
demiſe the aforeſaid William Albert on the aſoreſ. 7th day of 
April in the 41ſt year aforeſaid, entered into the aforefaid 
manor of Nether-Melcum, otherwiſe Melcum Binghams, 
with the appurtenances whereof, &c. and was thereof poſſeſſ- 
ed, as the law requireth; and being fo poſſeſſed thereof after, 
and before the within written time when, &c. that is to ſay, 
on the aforeſaid 7th day of April, in the 4ſt year aforeſ. the 
ſaid William Albert, upon the tenements within written en- 
tered, and demiſed the tenements within written, with the 
appurtenances in which, &c. to the aforeſaid George Stroud, 
as in the declaration within written above is ſpecified : by vir- 
tue of which the atoreſaid George Stroud, on the aſoreſ. 7th 
day of April, in the 41ſt year aforeſaid, into the tenements 
within written, in the declaration within written mentioned, 
in which, &c. entered, and was thereof poſſeſſed as the law 
requireth, until the ſaid Ralph Horſey, Richard Veal, and 
Edward Goor, on the within written 11th day of April, in the 
41ſt year aforeſaid, entered upon the poſſeſſion of the ſaid 
George Stroud (his term aforeſ. not then yet ended) and did 
eject, expel and amove him from his poſſeſſion; but whether 
upon the whole matter aforeſ. by the jurors aforeſ. in form 
aforeſ. found, the entry of the ſaid George into the tenements 
within written, with the appurteuances, be lawful or not, the 
faid jurors are altogether ignorant, and pray thereof the ad- 
vice of the court here, &c. And if upon the whole matter 
aforeſaid, in form aforeſaid found, it ſhall ſeem to the court 
here, &c, That the entry of the ſaid George Stroud into 
the tenements within written, with the appurtenances, be law- 
ful, then the aforeſaid jurors ſay, upon their oath aforeſaid, 
that the ſaid Ralph Horſey, Richard Veal, and Edward Goor, 
are guilty of the treſpaſs and ejetment within written, 
as the aforeſaid George Stroud within againſt them com- 


plaineth; 
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plaineth ; and then they aſſeſs the damages of the ſaid George, 
by occaſion of the treſpaſs and ejcctment within written, above 
his charges and coſts by him about his ſuit in this behalf ex- 
pended, to two ſhillings, and for his coſts and charges to 
twenty ſhillings. And if upon the whole matter aforeſaid, 
by the jurors aforeſ. in form aforeſ. found, it ſhall ſeem to 
the court here, &c. That the entry of the ſaid George Stroud 
into the tenements within written, with the appurtenances, be 
not lawful, then the aſoreſ jurors ſay, upon their oath aforeſ. 
that the ſaid Ralph Horſey, Rich. Veal, and Fd. Goor, are not 
guilty of the treſpaſs and ejectment within written, as the ſaid 
Ralph Horſey, Richard Veal, and Edward Goor, thereof 
within have alledged ; and becauſe the court of the ſaid lady 
the Queen of giving their judgment of and upon the premiſes, 
are not yet adviſed, day thereof is given to the parties aforeſ. 
before the lady the Queen, at Weſtminſter until Friday next 
after the morrow of the Holy Trinity, to hear their judgment 
thereof, becauſe the court of the ſaid lady the Queen here, 
thereof are not yet, &c. At which day, before the lady the 
Queen, at Weſtminſter, come the parties aforeſaid, by their 
attornies aforeſaid: and becauſe the court of the lady the Q. 
of giving their judgment of and upon the premiſes, are not 
yet adviſed, day thereof is further given to the parties aforeſ. 
before the lady the Queen at Weſtminſter, until "Thurſday, 
next aſ:cr eight days of St. Michael, to hear their judgment 
thereof, becauſe the court of the ſaid lady the Q here, thereof 
are not yet, &c. At which day, before the lady Q. at Weſt- 
minſter, come the parties aforeſ. by their attornies aforeſaid ; 
and becauſe the court of the lady the Queen of giving their 
judgment of and upon the premiſes, are not yet adviſed, day 
is further given to the parties aforeſaid, befoce the lady the 

. at Weſtminſter, until Friday next after eight days of St. 
Hilary, to hear their judgment thereof; becauſe the court 
of the ſaid lady the Queen thereof are not yet, &c. At 
which day, before the lady the Queen, at Weltminiter, 
come the parties aforeſaid, by their attornies aforeſaid : and 
becauſe the court of the ſaid lady the Q. here, of giving their 
judgment of and upon the premiſes, are not yet adviſed, day 
thereof further is given to the parties aforeſaid, until Wed- 
neſday next after 15 days of Eaſter, to hear their judg- 
ment thereof, becaute the court of the ſaid lady the Queen 
here, thereof are not yet, &c. At which day, betore the lady 
the Queen, at Weſtminſter come the parties aſoreſaid, by their 
attornies aforeſaid ; and becauſe the court of the ſaid lady the 
Queen here, of giving their judgment thereof are not yet 
adviſed, day is given to the parties aforeſaid, Lefore the 
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lady the Queen at Weſtminſter, until Friday next after the 
morrow of the Holy T rinity, to hear their judgment thereof, 
becauſe the court of the ſaid lady the Queen here, thereof are 
not yet, &c. At which day come the parties aforeſaid, before 
the lady the Queen at Weſtminſter, by their attornies afore- 
ſaid ; upon which, all and ſingular the premiſes being ſeen 
and fully underſtood by the court of the ſaid lady the 3 
here, and mature deliberation being thereof had, it is conſi- 
dered, that the ſaid George Stroud do recover againſt the ſaid 
Ralph Horſey, Richard Veal, and Edward Goor, his term 
aforeſaid, of and in the tenements aforeſaid, in the declara- 
tion aforeſ. ſpecified yet to come, and his damages aſoreſ. by 
the juror; aforeſ. in form aforeſ. aſſeſſed; as alſo 121. for his 
charges and coſts aforeſ. to the ſaid George Stroud, by the 
court of the ſaid lady the Queen here, with his aſſent of in- 
creaſe adjudged ; which damages in the whole do amount to 
131. 28. and the ſaid Ralph Horſey, Richard Veal, and Ed - 
ward Goor be taken, &c. 7. | 
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Trin. 43 Eliz. (Which began Mich. 41 
& 42 Eliz. Rot. 144.) 


Adjudged in the King's Bench. 


11 an ejectiane 2 between George Stroude, Eſq. plain- 
tiff, upon a demiſe made by William Albert againſt Sir 


Raphe Horſey, Knt. others defendants, upon the general Pe: S. 132, 


iſſue, a ſpecial verdict was found to this effect; Robert Bing- 
ham the grandfather, Robert Bingham the father, Richard 
Bingham the ſon, within age. Robert Bingham the grand- 
father, held the manor of Binghams Melcum of Sir John 
Horſey, Knt. as of his manor of Horſeys Melcum, by Knight- 
ſervice; and ann. 12 Eliz. levied a fine of the ſaid manor of 
Binghams Melcum, to the uſe of himſelf and Jane his wife, 
and of the heirs of the ſaid Robert the grandfather : 20 Eliz. 
the ſaid Robert the grandfather levied another fine of the ſaid 
manor of Binghams Melcum, to the uſe of himſelf for life, 
and after to the uſe of Robert the father, (being his ſon and 
heir apparent) in tail, and for default of ſuch iſſue, to the uſe of 
the right heirs of the grandfather: Robert the father, 30 
Eliz. died, Richard his ſon and heir then, and yet within age, 
by which the remainder in tail deſcended to him. 31 Eliz. Sir 
John Horſey ſuifered a common recovery of his manor of Hor- 


2 Cent. 267. 


ſeys Melcum, to the uſe of himſelf and Dorothy his wife, in 


tail, and after to the uſe of the defendant Sir Raphe Horſey, 
and Edith his wife, in tail, and aſter to the uſe of the right 
heirs of Sir John, $2 El. Sir John, and Dorothy his wife dying 


without iſſue, Sir Raphe the defend, entered into the manor of 
| Horſeys 
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Horſeys Melcum ; 36 Eliz. Robert Bingham the grandfather 
died, by which the reverſion in fee deſcended to Richard the 
ſon; 41 Eliz. Jane, wife of Robert Bingham the father, died, 
Richard Bingham, within age, entered into the ſaid manor of 
Binghams =. and made a leaſe of part of the demeans 
thereof to Albert, by deed indented for ſeven years, yielding 
40 l. rent per annum, who demiſed to the ſaid George Stroude, 
who entered, upon whom Sir Raphe and the other defendants 
entered, againſt whom the plaintiff brought the ejectione firme 
for part of the demeſnes of the ſaid manor of Binghams Mel- 
cum: and upon great deliberation and conference had with 
divers other Juſtices. judgment was given for the plaintiff. 
And in this caſe four points were reſolved. | 

Firſt, when Robert Bingham the grandfather, 20 Fliz. 
levied a fine to the uſe of himſelf and Jane his wife, for life, 
and after to the uſe of Robert the father in tail, and after, to 
the uſe of the 1ight heirs of the grandfather, the grandfather 
had a fee expectant upon the eſtate-tail, as a (a) reverſion, 
and not as a remainder. And therewith agree 32 H. 8. Br, 
Garde 93. (b) 4 H. 6. Br. tit. Done & Remainder 15. 28. H. 8. 
Dyer 7. (c) Bucknam's caſe. And ſo it was adjudged, Trin. 

1 Eliz. in the King's Bench, between Fenwick and Myt- 
bed, where the caſe was, that Anthony Mytford, ſeiſed of 
land in fee, levied a fine thereof to the uſe of Margaret Myt- 
ford for life, and after to the uſe of Jaſper Mytford, in tail, 
and after to the uſe of the right heirs of the ſaid Anthony; 
and afterwards tenant in tail died without iſſue. Anthony, 
in the life of Margaret, made a leaſe to one Robert Halman 
for a thouſand years, and died, and if this Jeafe were good or 
not againſt his — was the queſtion. And it was adjudged, 
that the leaſe was good, for Anthony had it as a reverſion. 
And ſo it was reſolved in the like cafe by all the judges of 
England, in the caſe of the Earl of (4) Bedford in the Court 
of Wards. 

Secondly, it was reſolved, that Sir Raphe Horſey ſhould 
not have the wardſhip of the land, becauſe a reverfion in fee 
is expectant upon it. and the reverſion is immediately held of 
the Lord, and not the eſtate-tail : but it was objected, that in 
this caſe, by the death of Robert the grandfather, the reverfion 
in fee deſcended to Richard, who 1s alſo the heir of the donee 
in tail, and the land is held by Knight's ſervice, and ought to be 
in ward to ſome, or otherwiſe many lords may be defeated of the 
wardſhipof lands held of them: and Rich, cannot hold the __ 

| tal 
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tail of himſelf, and therefore Sir Raphe Horſey in this caſe, 
ſhall have the wardſhip of the land. As if tenant by knight's 
ſervices make a giit in tail, and afterwards releaſes to the i 
donce and his heirs, now the donee hath the eſtate tail, and 

| 


alſo the rever. expectant; in that caſe, if the donee dies, his 

iſſue within age, the lord ſhall have the wardſhip of the body 

and of the land: and in proof thereof, the book in 38 E. 3. 7. 2 Inſt. 505. 

b. was cited, where in a writ of ward of the land and of the 

heir of R. C. the detendant pleaded, that R. C. levied a fine 

to the detendant, come ceo, Ic. who granted and rendered the 

land to him in tail, ſaving the reverſion to the defendant, and 

ſo R. C. the donee, held of him: to which the plaintiff re- 

plied, that the defendant releaſed to R. C. all his right, and 

ſo R. C. became his tenant: to which the defendant, by way 

of rejoinder, ſaid, that he did not releaſe, and tendered iſſue : 

and it was held no good iſſue, wherefore he ſaid he did 

not releaſe, but continued his eſtate at all times in tail, by 

force of the fine, and thereupon iſſue was taken; and upon | 

that it was inferred, that ſoraſmuch as the writ of ward was 

brought as well for the land as for the heir, that the replica- | 

tion would not be good, unleſs the lord ſhould have the. 

wardſhip of the land in the ſame caſe : but the court, upon 

conſideration of the ſaid book, gave no great regard to it, as ll 

well becauſe the ſaid point, as to the wardſhip of the land, 

was not moved in the caſe, as becauſe it appeared by the join- 

ing of the iſſue, that it was pretended that by the releaſe the 

eſtate-tail was extinct, for the iſſue is, whether he continued 

his eſtate tail by force of the fine, and that without queſtion j 

he did, although the releaſe were made. Note reader, if the | ? 

ſaid book were agreed to be law, yet it is not to be likened to | 

the caſe at bar, for when the donor doth releaſe to the donee 

in tail, the ſame doth enure by increaſing of his eſtate. And 

therefore if the law ſhould be, that the lord in the ſame caſe | 

ſhould have the wardſhip of the heir and land of the donee, | 

foraſmuch as the heir claims both the eſtates by deſcent from | 

one and the ſame anceſtor : yet in the caſe at the bar, when 4 

the donee hath an eſtate-tail by deſcent from his father, and ; 

the reverſion as heir to his grandfather ; and ſo two diſtinct Co, Lit. 72. a. bf 

eſtates deſcend to him from two ſeveral anceſtors, the | 

land ſhall not be in ward to the lord, for the father held 

eſtate in tail of the grandfather, and the grandfather his 

reverſion of the lord. But it was held by the whole court, 9 Co. 126. b. | 

that if tenant in tail be with the reverſion expectant to him Flu. Com. 296. 3 

and his heirs, of lands held by knight's ſervice, of a com- 

mon perſon, and afterwards he dies, his heir within age, he 

ſhall be in ward for his body, but the lord ſhall not have the 

wardſhip of the land, for the reverſion is held immediately of 

him, and not the eſtate tail. And if he grants over the rever. 

he ſhall hold the eltate tail of his grantee, and although the 
ſeigniory 


(a) Dyer 154. 
pl. 18, a 
Co. Lit. 152. b. 
Goldſb. 149. 
2 Rol. 514. 
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(d) F. N. B. 
251. k. 

te) F. N. B. 
142. b. 
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ſeignory of the eſtate - tail is ſuſpended, yet the donee hath 
two diſtinct eſtates in him, that is to ſay, the eſtate tail, and 
the reverſion in fee; and the reverſion is as a meſnalty be- 
twixt the lord and the donee, and it cannot be ſaid, that in 


this and other the like caſes, the lord may be defeated of the 


wardſhip of the land, for as much as the law doth not give in 
ſuch caſes any wardſhip of the land to the lord, and the law 
doth wrong to no man. But if it were admitted, that the 
tenure between the donee and him in the reverſion, by the 
unity were determined, yet nothing ſhall be held of the lord 
but the reverſion, and in ſome caſe, the donee in tail ſhall 
hold of no body; for where the tenant of the Archbiſhop of 
Canterbury made a gift in tail, the remainder to the King in 
fee, the donee (a) held of no body, as it was held 4 & 5 Phil. 
& Mar. Dyer 154. 

Thirdly, sit was reſolved, that if the caſe were admitted, 
that Robert the grandfather was tenant for life, the remainder 
to Robert the father in tail, the remainder to Robert the fa- 
ther in fee, and Robert the father had iſſue Richard within 
age, and died, and afterwards Sir John Horſey the lord, con- 
veyed the ſeigniory to Sir Raphe the defendant, and after- 


- wards Robert the grandfather died, that Sir Raphe the defend- 


ant ſhall not have the (5) wardſhip of Richard, becauſe Robert 
the father he!d not of him (nor of any of his anceftors, whoſe 
heir he is) on the day of his (c) death, nor was the land within 
the fee or ſeigniory of Sir Raphe, or any of his anceſtors, 
whoſe heir he is, at the time of the death of the ſaid Robert 
his ſon ; and a man ſhall never have the wardſhip of the heir, 
when the land was not in the fee or ſeigniory of himſelf, or 
of ſome of his anceſtors, at the time of the death of the tenant, 
and that is well proved by the words of the writ of ward, that 
is to ſay, præcipe quod reddat cuſtodiam terre & heredis C. que 
ad ipſum pertinet, es quod C. terram illam de eo tenuit aie quo 
obiit. And of ſuch effect are the words of the writs of (d) 
Diem clauſit extremum, and Mandamus. And although (e) 
during thevlife of the tentant for life, the heir of him in re- 
mainder ſhall not be in ward, becauſe the tenant for life is 
tenant to the Lord Paramount, and the lord ſhall not have 
the wardſhip ſo long as he hath a tenant for life: yet the death 
of the tenant ſor lite is not the cauſe of the wardſhip, but is 
a removal of the impediment for which for the time he was 
not in ward: as it was held Paſch. 39 Eliz. in the Com. Pleas, 
in a writ of waſte betwixt /) Paget and Cary, that if there 
be tenant for life, the remainder for life, the remainder in 
fee, and the tenant for life commits waſte, and he in re- 
mainder for life dies, now he in the remainder in fee, ſhall 
have a writ of waſte, for the meſne eſtate for life which was 
the impediment, is now removed, Alſo it was ſaid, when = 

the 
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the perfection or conſumation of a thing (a) two accidents are (a) 3 Bulft, 
requiſite, and one happens in the time of one, and the other 233 

in the time of another, in ſuch caſe, neither the one nor the 

other ſhall take benefit of it, becauſe both do not happen in 

the time of cither of them, and both are requiſite to the con- 

ſummation of the thing. As if lord and tenant be by certain 

rent, and the tenant (6) ceaſes fora year, and then the lord (3) 3 Bulſtr. 
grants over his ſeigniory, and then the tenant ceaſes for an- 253- Palm, 415. 
other year, in this caſe none of them ſhall take benefit of this 

cefler, quod fuit conceſſum. 


And a caſe was adjudged in this court, Trin. 25 Eliz. in (c) (c r Leon. 270. 


Lacy's caſe, that whereas Lacy ſtruck Peacock, and gave him 13 Co. 53. 

a mortal wound upon the ſea, of which Peacock died at Scar- * Ä * "Jo 
borough in the county of York, and Lacy was diſcharged of 5 Co. 107. 1Rol. 
it, for thoſe of the county of York could not enquire of his Rep. 139. 
death, without enquiry of the ſtroke, and of the blow they Date, Jun . 
could not enquire, becauſe it was not 3 within any coun- 2 Brownl. bo 
ty; and thoſe of the Admiral Juriſdiction, could not as of a 

felony, enquire of the ſtroke, without enquiry of the death, 

and they could not enquire of the death, becauſe it was z»fra Origo rei reſpici 
corpus comitatus and it was faid, when divers accidents 4%. 
are requiſite to the conſummation of a thing, the law 

in many caſes will rather reſpect the (d) original cauſe than (4) 1 Co. 106. b. 
any other. As 6 E. 3. 41. if a man (e) preſent to the church . 5 — 
of another in the time of war, and thereupon the preſentee Crs, Jac, — : 
is inſtituted and induCtad in the time of peace, the law gives () 1 Jones 428, 


ſuch regard to the original act, that is to ſay, the preſentment, — — m4 


that all that follows thereupon, although it were in time of Rey, 230. 6 E. 3. 


peace, ſhall be avoided: and now, upon the whole matter, 41. b. F. N. B. 
this uſurpation ſhall be conſtrued to be in time of war, and 2 
ſhall not put the right patron out of poſſeſſion. And fo, and , E. ,. Darrelen 
upon the ſame reaſon was (/) Shelly's cafe adjudged in this Preſentment 2. 
court. And it appears alſo by the caſe of Dower, in 4 H. 8. 1 Quare 
and cited in 5 Eliz. Dyer 224. if the huſband levies a fine Co. Lit. ie 
with proclamations, and dies, and five years paſs after his 344- b. 6 Co. 
death, the (g) wiſe 1s barred of her dower, againſt the opinion 7 8 
in Plow. Com. 373. for although to the conſummation of UA Wee 
dower three things are requiſite, that is to ſay, marriage, ſeſin, (g) Dyer 72. 
and the death of the huſband ; and although at the time of the 178824 pl. 28, 
fine levied, her title was not conſummate, yet the law reſpects png 32008 
the firſt and original cauſes, ſcil. marriage and ſeiſin. So in the Rep. 409. 
caſe at bar, it may be ſaid, that the law ſhall rather reſpe& the Soldſb. 148. 
death of him in the remainder, and the deſcent from him to \ Cm 1 
one within age, which is the original cauſe of the wardſhip, 3 Ind. 2 16. $Co. 
than the death of the tenant for life, which is but cauſa ſine Ja. b. 1 Rol. 
ua non, and rather a removal of the impediment, as hath 5 
en ſaid, than a cauſe, But it was relolved, as it hath 31. a. 32. a. 


been Plowd. 373. 2, 


ag — — 


32 — — 


| 
| 
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been ſaid, that neither the one nor the other, for the cauſe 

aforeſaid, in this caſe ſhall have the wardſhip. 
2 Rol. Rep. 13. And it was faid, if there be tenant for life, the remainder in 
fee of a ſeigniory, and tenant for life, the remainder in fee of 
the tenancy held by knight's ſervice, if he in remainder of 
the tenancy dies, his heirs within age, and afterwards tenant 
for life of the ſeigniory dies, he in remainder in fee of the 
ſeigniory, ſhall have the wardſhip, becauſe the land at the 
time of the death of the tenant in remainder, was in his fee 
and ſeigniory : fo, and for the ſame reaſon, if there be tenant 
for life, the remainder in fee of lands held ut ſupra, and the 
lord grants his ſeigniory for life and afterwards he in remain- 
der in fee dies, his heir within age, and afterwards the grantee 
for life of the ſeigniory dies, and then the tenant for lite dies, 
he in reverſion of 1 ſhall have the wardſhip: ſo if 
he in remainder dies, his heir within age, ut ſupra, and af- 
terwards the lord dies, and then the tenant for life dies, the 
heir of the lord in this caſe ſhall have the wardſhip, for an act 
in law ſhall not prejudice any one; and his executor cannot 
have it, for it was not a chattel veſted in the teſtator. And of 
ſuch opinion, as to this third point in the principal caſe, were 
Sir Edm. Anderſon, and Walmeſly, Juſtices of the Common 
Pleas, upon conference with them, as the Lord Chief Juſtice 

Popham reported. | 

Fourthly, it was reſolved, that Sir Ralph, the defendant, 
ſhould not have two parts of the lands by the ſtatutes of 32 & 
34 H. 8. for although Robert the grandfather had limited the 
uſe to Robert the father, which is within the ſaid ſtatutes, yet 
when Robert the father died, in the life of the grandfather, 
now the ſaid ſtatutes do not extend further, for the heir of the 
father who is in by deſcent, ſhall be in ward by the Common 
Law, and not by the ſaid ſtatutes. And if the ſtatute ſhall 
extend to the ſon aud heir of him in remainder, par! ratione, 
it ſhall extend to all the heirs of him in remainder, in infini- 
tum. As if a common perſon be lord, and there be tenant by 
Knight's ſervice, and the tenant makes a gift in tail to his 
ounger ſon, and dies, and the reverſion deſcends to the elder, 
in this caſe, hac vice, the lord ſhall have the wardſhip of two 
co. Lit. 78. a. parts of the land of the donee : but if the donee dies, now the 
$ Co. 165, a. elder fon having the reverſion, ſhall have the wardſhip of the 
9 Co. 132. a. heir of the donee, and the ſtatutes do not extend but only 
to the child firſt advanced, if he ſurvives the father, and 
be then owner of the land. For if the father conveys the 
land to the uſe of any of his ſons, and the ſon ſo ad- 
vanced, aliens or makes any eſtate of the land bona fide, 
in the life of the father now the King, or the lord of 
whom the land is held, ſhall not have the wardſhip by 
force of the ſaid ſtatutes; for the ſtatutes are expounded 


to give two parts to the King or the lord, when the 
advance- 


Ea. Lit 78. 4. 
9 Co. 132. a. 


Part IT. Bixncnam's Caſe, 94 


advancement continues in the perſon advanced, without al- 
teration, either by aCt in law, as by deſcent, or by act of the 
party, as by conveyance. 

The fame law when land is conveyed for the (a) advance- (a) Co. Lit. 78... 
ment of the tenant's wife, or for payment of his debts, if after 111. b. 
the land be aliened bona fide before the death of the tenant, — — 2 
the King nor other lord ſhall have any wardſhip. And ſo was 33. a. 
the ſtatute of (5) Marlebridge, cap. 6. de hiis autem. qui primo- $ Co. 164. a. b. 
gemt', c. ferffare ſolent, Fc. expounded : for if (c the father 1 3 
had enfeoffed his Son, yet if the ſon in his father's life had (e) Dyer g. b. 
aliened bona fide, it was out of the remedy of that ſtatute ; bl. 27. 
and in ſuch caſe the lord ſhall not have the wardſhip, as ap- 33 7.5: 14+ be 
pears by 33 H. 6. 16. in Andrew Woodcock's caſe. So in x Oo. 298. & 
the ſame caſe, if the ſon had died in the life of the father : but | 
otherwiſe it is, if the conveyance made by the fon be made | 
after the death of the tenant, for then the lord had once 
cauſe of wardſhip, and therefore the alienation after that, ſhall 
not toll his benefit. 

Alſo for another reaſon, Sir Ralph cannot take benefit of 
the conveyance to the uſe of the fon, becauſe Robert the fa- 
ther hath conveyed the land to the uſe of his wife for life, 
who ſurvived him, and ſo the ſtatute once ſatisfied. Vide 14 
Eliz. Dyer (d) 308. Accord. And ſo it was reſolved in the caſe (4) Dyer 308. 
of (e) Northcote, Paſch. 32 Eliz. in the Court of Wards, that I. 71 Co. 
if the King by force of the ſaid ſtatutes, be entitled to have — . 
two parts of the land conveyed to one ſon in tail after his death (e) Co. Lit. 78.2. 
without iſſue, he ſhall not have the benefit of the ſtatute again 9 Co. 129. b. 
againſt any other ſon in remainder : and fo the doubt in /) (f) Moor 608. 
Shaw's caſe, 2 & 3 Phil. & Mar, Dyer (g) 130. is adjudged (E 3 Palſtr. 
and reſolved. The Attorney-General, John Doderidge, John x pod | 
Strode, and others, were of counſel with the plaintiff: and 5 


Laur. Tanfield, Laur. Hyde, and others, with the defendant. 


[See 2 Black, Com. ch. 5. of the ancient Engliſh tenures, 
and ch. 6. of the modern Engliſh tenures. 
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